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LETTER  OF  TRANSMITTAL 


American  Indian  Policy  Review  Commission, 

Congress  of  the  United  States. 
Washington,  D.C.,  September  1976. 
American  Indian  Policy  Review  Commission, 
Congress  of  the  United  States, 
Washington,  D.C. 

Honorable  Commissioners  :  The  Task  Force  on  Consolidation,  Re- 
vision and  Codification  of  Federal  Indian  Law  herewith  presents  its 
Final  Report  to  the  Commission  pursuant  to  the  requirements  of  Pub- 
lic Law  93-580. 

Since  1873,  there  have  been  only  two  efforts  at  codification  of  Federal 
Indian  law:  one  in  1917,  which  provided  minimal  guidance  in  the 
compilation  of  Title  25  of  the  United  States  Code  in  19*26:  and  one 
in  1930,  which  provided  minimal  clean-up  when  the  Indian  Reorgani- 
zation Act  of  1934  was  enacted.  These  efforts  are  discussed  and  docu- 
mented in  Part  II  of  this  Report.  We  believe  the  work  of  this  Task 
Force  constitutes  a  very  significant  first  step  toward  revision  and 
codification  of  Title  25. 

This  Report  contains  numerous  recommendations,  most  of  which 
are  grounded  in  existing  law  or  recently  declared  Congressional  policy. 
The  great  bulk  of  our  recommendations  relate  to  repeal  of  obsolete 
laws,  consolidation  of  redundant  provisions  into  single  provisions  to 
streamline  the  Code,  or  amendment  of  existing  provisions  to  make 
them  conform  to  more  recently  enacted  legislation. 

The  major  revisions  of  existing  law  which  we  propose  relate  to: 

(1)  Adoption  of  a  comprehensive  Congressional  Finding  and  Decla- 
ration of  Policy.  (Part  IV  of  Report) 

(2)  Adoption  of  statutorily  enacted  rules  of  construction  to  govern 
interpretation  of  Federal  law.  (Part  V.  Chapter  1  of  Report) 

(3)  Revision  of  the  laws  relating  to  Federal  administration  to  con- 
form to  the  1950  Reorganization  Plan  Xo.  3  adopted  by  Congress  and 
the  Fxecutive  in  that  year;  and  implementation  and  enforcement  of 
the  employment  and  contract ing  preference  laws  in  the  1984  Indian 
Reorganization  Act  and  the  1975  Self -Determination  and  Education 
Assistance  Act.  (Pail  V.  Chanter  2.  of  the  Report) 

(4)  Revision  of  the  laws  relating  to  land  use.  acquisition,  and  pro- 
tection so  as  to  give  substance  to  the  declared  Congressional  purpose 
of  protecting  the  Indian  land  base.  (Part  V,  Chapter  3.  of  the  Report) 

(5)  Revision  of  the  laws  relating  to  the  deposit  and  investment  of 
Indian  monies  to  eliminate  the  presently  confusing  array  of  provisions 
and  to  compel  Executive  compliance  with  the  purpose  declared  by 
Congress  in  1938  when  the  last  of  these  laws  was  enacted.  (Part  V, 
Chanter  6,  and  Part  VI,  Chapter  6  of  the  Report) 

(6)  Amendment  of  the  Federal  Internal  Revenue  Code  to  compel 
the  Internal  Revenue  Service  to  conform  to  200  years  of  judicial  deci- 
sions and  Congressional  enactments  recognizing  Indian  tribes  as  gov- 
ern) 


IV 

emmental  bodies  within  the  American  body  politic,  and  compelling 
them  also  to  shape  the  Federal  tax  laws  toward  individual  Indians  in 
a  manner  consistent  with  the  Federal  trust  responsibility.  (Part  V, 
Chapter  5,  and  Part  VI,  Chapter  5  of  the  Report) 

(7)  Repeal  of  Federal  laws  authorizing  state  taxation  of  Indian 
mineral  resources  and  adoption  of  a  Federal  policy  toward  state  taxa- 
tion within  reservation  boundaries  which  will  foster  the  economic  in- 
dependence of  Indian  tribes.  (Part  V,  Chapter  5,  and  Part  VI,  Chap- 
ter 5  of  the  Report) 

(8)  Adoption  of  statutory  provisions  to  authorize  award  of  attor- 
ney fees  to  Indian  litigants  in  cases  in  which  the  Federal  government 
has  either  failed  to  exercise  its  responsibility  to  represent  Indian  inter- 
ests or  tribes  have  been  compelled  to  hire  independent  counsel  due  to 
potential  conflicts  of  interest  with  the  United  States,  and  the  Indian 
litigant  is  successful  in  his  claims.  (Part  V,  Chapter  9,  and  Part  VI, 
Chapter  9  of  the  Report) 

(9)  Amendent  of  the  1968  Civil  Rights  Act  to  clarify  its  scope  and 
application  to  Indian  tribes  and  give  maximum  recognition  to  the 
sovereign  rights  of  the  Indian  people  to  self-government  within  Indian 
country  while  at  the  same  time  retaining  the  basic  protections  afforded 
by  that  Act.  (Part  V,  Chapter  9  of  the  Report) 

(10)  Complete  overhaul  of  the  BIA  Manual  with  publication  and 
distribution  of  this  and  other  legal  materials  covered  by  the  1968  Civil 
Rights  Act  to  Indian  tribes  and  organizations.  (Part  V,  Chapter  9, 
and  Part  VII  of  the  Report) 

Title  25  is  now  packed  with  statutory  provisions  which  are  either 
superceded  by  subsequent  legislation,  obsolete  by  virtue  of  the  passage 
of  time,  redundant  to  prior  legislation,  or  in  total  conflict  with  present 
policies  relating  to  the  administration  of  Indian  affairs. 

Due  to  the  volume  and  complexity  of  this  Report,  each  Task  Force 
member  has  not  had  an  opportunity  to  review  all  of  the  specifics  of 
each  recommendation.  However,  the  basic  thrust  and  policy  direction 
has  evolved  through  numerous  meetings  of  the  Task  Force  and  repre- 
sents the  consensus  of  all. 

We  strongly  urge  that  Congress  take  such  steps  as  are  necessary  to 
carry  this  work  forward  to  conclusion.  To  accomplish  this  result,  we 
recommend  that  Congress  establish  a  special  body  to  carry  forward  this 
codification  process.  We  recommend  that  this  body  should  be  headed 
and  staffed  with  Indian  attorneys — people  who  will  have  an  apprecia- 
tion of  the  legislation  they  are  drafting  and  who  will  have  an  interest 
born  of  the  fact  that  they  and  their  people  are  the  ones  who  will  be 
most  directly  affected  by  what  they  draft.  The  work  of  this  body 
should  be  conducted  through  a  process  of  consultation  with  the  Indian 
people.  Sufficient  time  and  funds  should  be  allocated  for  this  process, 
as  well  as  for  employment  of  such  consultants  as  may  be  needed. 
Respectfully  yours, 

Peter  S.  Taylor, 

Chairman 
Yvonne  Knight, 

Member 
F.   Browning  Pipestem, 

Member 
Karl  A.  Funke, 

Specialist 
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PART  I 

IXTRODUCTIO: 


Part  I.  Introduction 

Task  Force  Xo.  9.  the  Task  Force  on  Consolidation.  Revision  and 
Codification  of  Indian  Law,  was  formally  established  on  August  18, 
1975,  pursuant  to  P.L.  93-580  (93rd  Congress,  S.J.  Res.  133.  Janu- 
ary 2,  1975)  along  with  ten  other  task  forces,  eight  of  which  are  de- 
scribed in  Sec.  4(a)  of  the  enabling  legislation.  Because  of  the  breadth 
of  the  descriptive  title  given  this  Task  Force,  our  first  problem  was  to 
define  the  limits  of  our  statutory  charge. 

As  with  all  of  the  task  forces,  the  original  conception  of  our  scope 
of  work  and  plan  of  operations  has  been  subject  to  amendment  and  al- 
teration as  our  work  proceeded.  For  the  most  part,  however,  the  work 
of  this  Task  Force  has  remained  within  the  limits  of  the  objectives 
described  in  our  original  Scope  of  T\xork  and  Plan  of  Operations  sub- 
mitted to  the  Commission  at  the  beginning  of  our  work  effort,  i.e.,  a 
study  of  the  "permanent  and  general"  laws  of  the  United  States  which 
relate  specifically  to  Indians,  particularly  Title  25  of  the  U.S.  Code,  to 
develop  a  format  for  consolidation,  revision,  and  codification  of  those 
laws.  The  principal  changes  which  have  occurred  have  been  in  deleting 
certain  second  and  third  priority  projects  and  expanding  our  area  of 
comment  and  critique  as  our  knowledge  in  certain  subject  areas  grew. 

In  the  course  of  our  work  our  methodology  progressed  from  pure 
academic  research  to  active  seeking  of  Indian  input  through  direct  let- 
ters of  invitation  for  comment  sent  to  all  tribal  chairman  and  to  all 
attorneys  listed  by  the  BIA  as  representing  Indian  tribes:  communica- 
tions with  tribal  planners:  direct  communication  with  personnel  in 
federal  agencies :  site  visits  to  tribes  in  Kansas  and  Oklahoma  :  confer- 
ences with  inter-tribal  organizations  in  Michigan  and  TVisconsin:  and 
participation  in  formal  joint  task  force  hearings  in  Oklahoma  and 
Rockville.  Maryland. 

The  response  to  qqx  mail  out  letters  inviting  comment  was  less  than 
hoped  for  but  morn  than  might  have  been  feared.  The  replies  received 
ranged  in  content  from  complaints  regarding  single  issues  to  detailed 
recommendations  for  revision  of  the  entire  Title  25  of  the  United 
States  Code.1 

Through  our  research  and  our  involvement  in  the  hearing  process, 
we  have  become  awn  re  of  many  various  and  complex  issues  relating  to 
the  delivery  of  services  to  the  Indian  community  through  the  multi- 
tude of  federal  agencies  now  offering  Indian  programs.  The  record  of 
these  agencies  in  coordinating  with  each  other  for  the  delivery  of  serv- 
ices or  in  working  directly  with  the  tribes  for  delivery  of  services  to 
Indian  people  is  not  good. 

TTe  find  problems  in  matters  relating  to  economic  development  which 
are  directly  traceable  to  lack  of  coordination  between  the  Bureau  of 
Indian  Affairs.  Economic  Development  Branch,  the  Economic  Devel- 
opment Administration  and  the  Office  of  Minority  Business  Enter- 


1  Conips  of  all  correspondence  received  in  reply  to  our  invitation  for  comment  are  in- 
cluded in  Appendix  VI,  at  II  :  90u. 
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prises  in  the  Department  of  Commerce,  and  the  Small  Busi- 
ness Administration.2  We  find  problems  relating  to  housing  de- 
velopment and  the  delivery  of  sanitary  water  and  other  facilities  which 
are  traceable  to  lack  of  coordination  between  the  Bureau  of  Indian 
Affairs,  Housing  Improvement  Program,  the  Indian  Health  Sen- ice  in 
the  Department  of  Health,  Education,  and  Welfare  and  the  Indian 
housing  programs  in  the  Department  of  Housing  and  Urban 
Development.3 

We  find  problems  relating  to  funding  mechanisms  wherein  funds 
earmarked  for  tribes  are  channeled  through  state  agencies,  sometimes 
resulting  in  a  state  *'skim  off"  for  costs  of  administering  the  money  and 
prejudicial  delays  in  releasing  the  monies  to  the  tribes.  This  criticism 
relates  principally  to  monies  channeled  through  the  Law  Enforcement 
Assistance  Administration  in  the  Department  of  Justice.4  It  may  well 
apply  also  to  HUD  701  Planning  Grants  which  are  also  funded 
through  state  agencies. 

We  find  problems  relating  to  federal  deliver}7  systems  which  require 
tribes  to  form  state  corporations  as  a  condition  precedent  to  receipt  of 
federal  grant  monies,  and  sets  arbitrary  limits  on  the  population  base 
which  must  be  served  before  a  tribe  may  qualify  as  a  "prime  sponsor." 
This  criticism  relates  principally  to  grants  under  the  Comprehensive 
Employment  Training  Act  administered  by  the  Department  of  Labor.5 

W«  find  problems  in  the  Indian  Health  Service  relating  to  an  admin- 
istratively determined  three  year  cutoff  of  funds  for  development  of 


2  Discussion  with  Mr.  Joe  Vasquez,  Director,  Indian  Division,  Office  of  Minority  Business 
Enterprises,  Department  of  Commerce  on  March  25,  1976.  A  detailed  report  on  the  lack 
of  coordination  between  the  Departments  of  Agriculture,  Commerce,  Interior  and  the 
Small  Business  Administration  was  prepared  by  the  Comptroller  General  of  the  United 
States  and  submitted  to  Congress  on  June  25,  1975.  The  report  is  titled  "Improving  Fed- 
erally Assisted  Business  Development  on  Indian  Reservations." 

As  an  example  of  the  problems  encountered  in  Indian  development  programs,  the  Task 
Force  notes  the  denial  of  loan  eligibility  to  Indian  corporations  by  the  Small  Business 
Administration  despite  their  prior  agreement  with  the  Bureau  of  Indian  Affairs  pledging 
their  good  faith  efforts  at  cooperaton.  See  copy  of  memorandum  agreement  taken  from 
the  BIA  Manual  and  copy  of  letter  of  denial  to  Sioux  Tribe  of  Fort  Peck,  dated  Apr.  30,  1975, 
attached  in  Vol.  II.  Appendix  II,  Part  I,  page  157. 

3  Transcript  of  hearings  Oklahoma  City.  Oklahoma,  May  10,  1976.  testimony  of  Mrs. 
Cecelia  Blanchard,  Chairperson  for  Kickapoo  Tribe  of  Oklahoma,  and  Mr.  Boh  White, 
Secretary  for  said  tribe,  pgs.  51-63,  66-70.  Transcript  of  hearings  Rockville.  Md., 
June  17."  1976.  Mr.  John  Tiison,  Acting  Director,  Office  of  Environmental  Health,  Depart- 
ment of  HEW.  pes.  130-132.  139-145.  180-190. 

Mr.  Tiison  refers  to  a  three  party  agreement  entered  into  between  the  Dept.  of  HUD. 
the  IHS  and  the  BIA.  (pg.  131  Transcript).  This  agreement  is  set  forth  in  the  Indian 
Housing  Handbook  recently  issued  by  the  Department  of  HUD. 

4  The  Task  Force  lacks  documentation  for  this  statement.  The  Task  Force  knows  for 
a  fact  that  within  recent  years  something  in  the  area  of  $1  million  of  LEAA  grant  money 
earmarked  for  tribes  in  Montana  was  h^ld  up  by  the  state  for  an  extended  period  of 
time  on  the  grounds  that  the  state  would  be  held  responsible  if  the  tribes  spent  the  money 
Irresponsibly.  Since  the  state  had  no  direct  jurisdiction  over  the  tribes,  it  refused  to 
release  the  funds  to  the  tribe. 

5  The  compulsion  of  smaller  tribes  to  join  with  each  other  to  reach  the  necessary 
"prime  sponsor"  service  strength  of  1.000,  and  the  requirement  that  they  incorporate 
under  state  law,  did  not  appear  to  pose  any  significant  problems  for  the  Sac  and  Fox 
Tribe  of  Oklahoma.  Transcript  of  hearings,  Oklahoma  City,  Okla.,  May  11,  1976,  Mr. 
Bob  White.  Secretary  pp.  77.  78,  97-101. 

However,  a  very  different  story  is  presented  for  the  four  tribes  in  Kansas  served  by  the 
Horton,  Kansas  Agency  :  Prairie  Band  of  Pottawatomie.  Kickapoos  of  Kansas,  the  Sac 
&  Fox  of  Kansas,  and  the  Iowa  tribes.  See  Horton  Asrency  Task  Force  Report,  pp.  14,  15, 
attached  hereto  as  Exhibit  2.  In  addition,  the  Task  Force  is  aware  of  a  recent  instance  in 
which  a  smaller  tribe  without  a  service  population  sufficient  to  qualify  as  "prime 
sponsor"  supported  a  larger  tribe  in  their  application  for  a  CETA  contract  on  the  assump- 
tion that  a  portion  of  the  contract  would  be  subcontracted  to  them.  Upon  finalization  of 
the  contrnct  to  the  larger  tribe  it  appeared  that  no  subcontract  would  be  offered  the 
smaller  tribe. 


Indian  community  health  service  programs  which  causes  these  tribally 
sponsored  programs  to  wither  and  die.6 

We  find  problems  in  the  Department  of  Health,  Education  and  Wel- 
fare in  coordination  between  the  Indian  Health  Service,  the  Office  of 
Civil  Rights  and  the  Office  of  Social  and  Rehabilitation  Services  in 
protection  of  Indian  rights  in  conjunction  with  delivery  of  health 
services  to  Indians  by  state  authorities  under  programs  financed  either 
by  state  or  federal  funds.7  We  find  problems  in  the  allocation  formula 
for  revenue  sharing  for  tribes  under  the  Revenue  Sharing  Act  of  197'2.s 
We  find  problems  with  the  Indian  population  statistics  as  developed 
by  the  Bureau  of  Census  and  the  unwarranted  reliance  placed  upon 
those  figures  by  the  Bureau  of  Indian  Affairs  and  most  other  programs 
and  revenue  snaring  agencies  in  allocation  of  funds  for  services,  con- 
tracts and  grants  to  Indian  tribes.0  We  find  problems  with  the  Internal 
Revenue  Service  in  the  Department  of  Treasury  which  refuses  to  view 
Indian  tribes  as  legitimate  units  of  local  government  for  Federal  tax 
purposes,10  and  even  considers  taxation  of  monies  granted  to  tribes  by 


"Transcript  of  hearings,  Rockville.  lid.  March  23.  197G.  Dr.  Lionel  De  Montgny. 
Director  of  Division  Inuian  Community  Development,  Indian  Health  Services,  Dept.  of 
HEW.  pgs.  71-77.  Transcript  <>f  hearings,  Muskogee,  Oklahoma.  May  13.  1070.  Chief  Edwin 
Tan  van.  Seminole  Nation  of  Oklahoma,  and  President  of  Oklahoma  Indian  Health  Advisory 
Board,  pp.  193—197.  Transcript  of  hearings  Oklahoma  City,  Oklahoma,  May  10,  l'.»76,  Mr. 
Blake  Hibbard,  Tribal  Planner,  United  Tribes  of  Kansas  and  Nebraska,  pp.  140,  147. 
15S   160. 

'■  Transcript  of  hearings  Rockville.  Md..  March  23.  1070.  Dr.  Emery  A.  Johnson,  Director, 

Indian   Health   Service,  Dept   of   HEW.   pp.   100-17:;;    Dr.    Lionel  De   Montgny,   Director. 

Division    of    Indian    Community    Development,    Indian    Health    Services,    pgs.    93-95    and 

Transcript   <  f   Hearings    K  >ckvillfi.   Md.,   June   17.   l'.)7G.   Mr.    Warren   Cardwell.   Director, 

a   of   Program    Formulation,    Indian   Health    Service,    and    Mr.    Jimmy    Mitchell   of 

..in.  Office  of  the  General  Counsel,  Civil  Rights  Division,   Dept 

HEW,    Mr.    Robert    Logan.    Medical    -  Administration,    Social    and    Rehabilitation 

pt.  of  HEW,  pp.  19-11 1.  In  addition  to  this  testimony,  the  hearings  in  Oklahoma 

10-14  developed  numerous  instances  of  gross  denial  of  medical  services  by  the  states 

of  Oklahoma  and  Kansas  to  Indian  people. 

.\  copy  of  the  three  partj  agreement  between  E.H.S.,  O.C.R.  and  S.R.S.  dated  Decem- 
ber 17.  1074  is  attached  to  this  Report  as  Exhibit  3,  II  :  169. 

Act  of  October  20,  1972,  S6  Stat  919.  Under  the  allocation  formula  for  Indian  tribes 

set   forth   In   Title  I.   Subtitle  A.   Section   108(b)(4)    of  this  Act,   tribes  derive  their  share 

leral  funds  on  the  basis  of  funds  allocated  to  the  county  within  which  the  tribe  is 

.    In    addition,    under    Subtitle    B,    Section    123(a)(8),    funds    allocated    to    a    tribe 

under  this  formula  may  only  be  spent  within  the  county  considered  in  the  allocation. 

The    formula    itself    results    in    unequal    and    inequitable    allocation    of    funds    and    the 
Bpending  restriction  to  "the  county  area"  is  illogical  in  the  context  of  tribal  government. 
Illustrative  of  this  are  recent  figures  which  Bhow  a  per  capita  allocation  to  the  Navajo 
Ing  H>  counties   in   a  e  area   ranging  from   $10.78    (Apache   County. 

Arizona)  to  $34.70  (Rio  Arriba  County,  N  >,  and  a  similarly  Illogical  allocation 

to   the   Cherokee   Nation   covering   a    12   county   area    in    Oklahoma    ranging   from    $11.01 
(Washington  County)  to  $23.35   (Tulsa  County).  These  figures  are  derived  from  conversa- 
tions   with    Mr.    John    Duncan,    Assistant    Minority    Counsel    to    the    House    Government 
tiong    Committee    and    Mr.    Benjamin    Bowditch    of    Georgetown,    Mass.,    a    private 
u  It  ant  to  t!  .  ict 

!  nre    material    for    a    thorough  this    subject    i>    a    publication    on    general 

revenue  Bharing  recently  Issued  by  the  National  Science  Foundation,  particularly  volumes 
tnd  five  i  Document  reference  nos.  :  NSF  RAS  75048  and  75070). 
»  Transcript    of    testimony    Oklahoma    City,     Oklahoma    May     10.     1970.     Mrs.     Cecelia 
•rd.    Chairperson.    Mr.    Bob    White,    Secretarv.    Kickanoo    Tribe    of    Oklahoma,    pgs. 
76   -7:  May  11.  1970.  Mr.   Newt  Lamar.  Chairman  of  the  Wichita  Trihe.  pg.   374.   Tran- 
script of  testimony  Muskogee,  Oklahoma.  May   13.   1976,  Chief  Ross   Swimmer,   Principal 
Chief.    Cherokee    Nation,    p-s.    97-102  :    Transcript    of    testimonv    Muskotree.    Oklahoma. 
May    14.    1970.   Ed    Mouss.   Executive   Director   Creek   Nation,   pgs.    77,    93-9S,    110-114. 
Chief  Overton  James,  Governor  of  Chickasaw  Tribe,  pgs.  25-28. 

10  See  Task  Force  backup  paper  on  Federal  Taxation,  Part  VI  of  this  Report.  In 
July  1975  H.R.  8989  was  introduced  in  the  House  of  Representatives  and  in  November 
1975  S.  2004  was  introduced  In  the  Senate.  These  bills  are  designed  to  amend  the  Federal 
T,ix  laws  to  accord  tribes  some  of  the  tax  advantages  enjoyed  by  other  units  of  local 
government  Similar  legislation  had  previouslv  been  resisted  bv  the  Internal  Revenue 
Service,  p.y  letter  dated  Aug.  19.  1976  from  Mr.  Charles  M.  Walker'of  the  Dept.  of  Treasury 
to  Congressman  Al  Ullman.  Chairman  of  the  Committee  on  Ways  and  Means,  the  Depart- 
ment expressed  a  reluctant  willingness  to  allow  these  measures  to  become  law.  The 
Department  did  recommend  restrictive  modifications  to  the  bills  which,  in  the  view  of 
thi^  Task  Force,  are  petty  obstructionist.  A  copy  of  this  letter  is  attached  to  the  backup 
paper  on  Federal  Taxation,  pages  284-285. 


G 

other  Federal  agencies  under  the  new  Indian  Self -Determination  and 
Education  Assistance  Act  presumably  on  the  theory  again  that  Indian 
tribes  are  not  legitimate  governmental  units.11 

We  find  serious  problems  in  the  Department  of  Justice  with  failure 
of  the  Federal  Bureau  of  Investigation  and  the  Criminal  Division  to 
coordinate  and  cooperate  with  the  Bureau  of  Indian  Affairs,  Law  En- 
forcement and  Judicial  Prevention  Branch  in  law  enforcement  of 
major  crimes  violations  in  Indian  country.12  We  find  serious  problems 
in  the  Department  of  Justice,  Solicitor  General's  Office  in  the  failure 
to  actively  prosecute  litigation  involving  significant  points  of  law  on 
behalf  of  Indians  despite  requests  from  the  Department  of  the  In- 
terior.13 We  find  the  Department  of  Justice  actively  seeking  to  with- 
draw from  an  agreement  entered  into  with  the  White  House  and  the 
Department  of  the  Interior  on  February  28,  1972  to  file  bifurcated 
briefs  in  cases  in  which  conflicts  arise  between  Indian  interests  and  the 


11  See  Task  Force  backup  paper  on  Federal  Taxation.  The  concept  of  imposing  federal 
taxation  on  federal  monies  channeled  to  tribes  to  help  strengthen  their  governments 
must  surely  stand  as  a  monument  to  bureaucratic  ineptitude.  See  270-285. 

12  See  letter  of  Commissioner  Morris  Thompson  to  Jonathan  Rose.  Associate  Deputy 
Attorney  General  Department  of  Justice  dated  March  28,  1975.  The  Department  of 
Justice  'has  steadfastly  refused  to  permit  Bureau  of  Indian  Affairs  police  and  criminal 
investigators  to  refer  cases  under  the  Major  Crimes  Act  (IS  U.S.C.  1153)  to  local  U.S. 
Attorneys  for  prosecution  despite  the  clear  and  continuing  evidence  of  delays  and  repeti- 
tion in  investigation  caused  by  the  required  F.B.I,  intervention.  Many  of  these  BIA 
criminal  investigators  have  graduated  from  the  F.B.I,  training  academy  or  have  trained 
at  the  Department  of  Treasury  in  the  same  courses  offered  U.S.  Park  Police  and  U.S. 
Treasury  Agents.  The  intransigence  of  the  Department  of  Justice  on  this  point  is  simply 
inexplicable.  It  must  be  noted  that  any  investigations  of  this  matter  will  reflect  that  the 
support  of  the  Secretary  of  the  Interior  over  the  past  three  or  four  years  has  been 
considerably  less  than  half  hearted.  See  Exhibit  4,  to  this  Part  I. 

13  The  Task  Force  knows  of  at  least  five  recent  cases  in  which  the  Department  of 
Justice  has  refused  to  file  amicus  briefs  in  support  of  tribal  positions,  even  after  requests 
from  the  Department  of  the  Interior  to  do  so,  or  has  refused  to  note  an  appeal  or  seek 
certiorari  from  decisions  below  that  were  adverse  to  the  Indian  interests.  The  non-action 
of  the  Department  of  Justice  documented  in  this  footnote  must  be  read  in  conjunction 
with  footnote  14  documenting  Justice's  resistance  to  affirmative  advocacy  of  Indian 
legal  issues. 

In  U.S.  v.  Oklahoma,  Civ.  No.  72-493  (W.D.  Okla.,  1975  (Unreported))  the  Department 
of  Justice  refused  to  note  an  appeal  from  a  decision  adverse  to  Indian  interests  in  the 
matter  of  state  taxation  of  trust  estates,  even  though  it  originally  brought  the  action 
at  the  request  of  the  Department  of  the  Interior  in  order  to  gain  judicial  clarification  of 
a  prior  ruling  in  U.S.  v.  Mason,  412  U.S.  391  (1973).  Through  the  simple  expedient 
of  refusing  Interior's  request  that  an  appeal  be  noted  the  Dept.  of  Justice  succeeded 
in  allowing  the  last  word  on  an  important  tax  issue  to  be  spoken  by  a  trial  judge  at  the 
U.S.  District  Court  level.  See  discussion  in  State  Taxation  back  up  paper,  Part  VI  of 
this  Report. 

In  Omaha  Tribe  v.  Peters,  385  F.  Supp.  421  (D.  Nebr.,  1974),  aff'd,  516  F.  2d  133 
(8th  Cir.,  1975).  another  tax  decision  adverse  to  Indian  interests,  the  Dept.  of  Justice 
refused  Interior's  request  that  Justice  support  a  Petition  for  a  Writ  of  Certiorari  to  be 
filed  with  the  Supreme  Court.  This  clearly  was  not  a  spurious  issue  of  law.  for  immediately 
following  the  decision  in  Bryon  v.  Itasco  County,  Minn.,  96  S.  Ct.  2102  (1976),  the  Supreme 
Court  granted  certiorari  in  the  Omaha  case  (6/28/76).  vacated  the  decision  of  the  8th 
Circuit  Court  of  Appeals,  which  in  turn  remanded  the  case  (7/19/1976)  to  the  U.S. 
District  Court  with  instructions  to  enter  a  summary  judgment  in  favor  of  the  tribe. 
See  discussion  in  State  Taxation  backup  paper.  Part  Yl  of  this  Report. 

In  Nacottee  v.  Montour,  Case  No.  75-1092  (7th  Cir.,  1975)  the  Department  of  Justice 
refused  Interior's  request  for  federal  intervention  in  that  action  to  support  a  position 
favorincr  jurisdiction  of  the  Menominee  Tribe  vis-a-vis  P.L.  83-280.  The  case  was  mooted 
out  when  the  State  of  Wisconsin  retroceded  whatever  jurisdiction  it  may  have  had 
under  that  statute. 

In  OUphant  v.  Schlie.  No.  74-2154  (9th  Cir..  decided  Aug..  1976)  the  Department  of 
Justice  refused  the  request  of  Interior  to  file  a  brief  in  the  9th  Circuit  in  support  of  the 
Suquamish  tribe  even  though  the  U.S.  Attorney  at  the  trial  level  had  supported  the  tribe. 
The  case  was  decided  in  favor  of  the  tribe  in  August.  1976. 

Finally  in   Wakefield  v.   Little  Light,  A.   2d  .    (Md.    Ct.App.,   Nov.   13.   1975) 

the  Department  of  Justice  refused  the  request  of  Interior  that  it  file  an  amicus  brief  in 
the  Court  of  Appeals  of  Maryland  in  supnort  of  the  continuing  jurisdiction  of  a  tribal 
court  over  a  minor  Indian  child  who  had  been  placed  in  the  hands  of  the  non-Indian 
litigants  under  a  temporary  custody  order  of  that  tribal  court.  Despite  the  non-intervention 
by  Justice,  the  Maryland  court  ruled  in  favor  of  continued  tribal  court  jurisdiction. 


interests  of  other  federal  agencies.14  "We  find  problems  in  the  Depart- 
ment of  Justice,  F.B.I,  with  failure  to  respond  and  investigate  substan- 
tive allegations  of  deprivation  of  civil  rights  of  Indians  by  state  and 
local  law  enforcement  officials  15  or  in  reacting  to  a  law  enforcement 
problem  on  an  Indian  reservation  in  a  way  which  is  nothing  short  of 
imposition  of  undeclared  martial  law.16 

I*  see  letter  of  Feb.  28,  1972  from  John  Mitchell,  Attorney  General,  Department  of 
Justice  to  John  D.  Ehrlichman,  Assistant  to  the  President  for  Domestic  Affairs,  the 
White  House  :  and  letter  of  May  19,  1972  from  Erwin  H.  Griswold,  Solicitor  General 
attached  to  this  report  as  Exhibit  5.  See  also  letter  of  Charles  E.  Trimble,  Executive 
Director,  National  Congress  of  American  Indians  to  Gerald  R.  Ford,  President  dated 
August  30,  1976,  attached  as  Exhibit  protesting  the  attempt  of  the  Department  of  Justice 
to  renounce  this  agreement.  See  II :  1S0-185. 

There  have  been  at  least  six  cases  in  which  the  Department  of  the  Interior  has  exer- 
cised its  option  to  have  a  bifurcated  brief  filed.  Four  of  these  cases  have  been  disposed 
of  :  two  are  still  pending.  In  each  of  the  decided  cases  the  Department  of  Justice  either 
actively  argued  the  side  of  the  opposing  federal  agency  or  made  known  in  the  brief  that 
was  filed  its  disagreement  with  the  position  advanced  by  the  Department  of  the  Interior. 
In  each  of  the  four  decided  cases  the  court  found  in  favor  of  the  Indian  position. 

The  position  of  Interior  was  thus  sustained  over  that  of  the  Department  of  Justice  in 
Stevens  v.  Comm'r,  452  F.  2d  741  (9th  Cir.,  1971)  and  U.S.  v.  Critzer,  498  F.  2d  1160 
(4th  Cir.,  1974)  both  involving  conflicts  with  the  Internal  Revenue  Service,  Dept.  of 
Treasury.  In  Oneida  Indian  Nation  v.  County  of  Oneida,  414  U.S.  661  (1974)  the  Dept. 
of  Justice  opposed  granting  of  a  writ  of  certiorari  while  Interior  supported  the  request. 
The  writ  was  granted.  And  in  Northern  Cheyenne  Tribe  v.  Holloicbreast,  44  U.S.  Law 
Week  4655  75-145,  decided  May  19,  1976,  the  Dept.  of  Justice  pointedly  refused  to  take 
a  position  in  the  amicus  curiae  brief  filed  with  the  Supreme  Court.  The  position  of  Interior 
supporting  the  tribe  was  sustained. 

The  two  pending  cases  in  which  the  Department  of  Justice  has  filed  a  divided  brief 
in  accordance  with  the  White  House  agreement  of  Feb.  28,  1972.  involve  disputes  between 
Indian  tribes  and  Interior  on  the  one  hand  and  the  Corps  of  Engineers  on  the  other. 
See  Confederated  Tribes  of  Umatilla  v.  U.S.,  U.S.D.C  Oregon,  Civ.  No.  74-991,  and 
U.S.  v.  210..'t3  Acres,  8th  Cir.,  No. . 

Thus  in  the  face  of  this  demonstrated  need  and  demonstrated  record  of  victories,  we 
find  the  Dept.  of  Justice  actively  seeking  to  abrogate  its  agreement  of  February  2S,  1972. 
Why? 

15  Transcript  of  hearings  Oklahoma  City,  Oklahoma  May  11,  1976,  Ms.  Frances  Wise. 
Mrs.  Roberta  Black,  and  Ms.  Viola  Hatch,  pp.  444-507  regarding  the  death  of  Larry 
Black.  Jr..  a  16  year  old  boy,  in  a  jail  cell  in  Watonga,  Oklahoma.  Numerous  requests 
for  an  F.B.I,  investigation  into  the  incident  by  Mr.  and  Mrs.  Black  and  by  Dr.  Aaron 
Dry  of  the  Bureau  of  Indian  Affairs,  Anadarko  Area  Office,  have  apparently  been  ignored. 

On  July  7.  1976  Chairman  James  Abourezk  and  Vice-Chairman  Lloyd  Meeds  of  this 
Commission  sent  Attorney  General  Edward  H.  Levi  a  lensrthy  and  detailed  letter  requesting 
a  report  on  this  case  and  requesting  a  response  stating  the  Department's  "guidelines" 
regarding  investigations  and  reports  on  similar  cases.  A  copy  of  the  letter  to  Attorney 
General  Levi  and  the  Attorney  General's  response  is  attached  to  this  report  as  Exhibit  6. 

A  more  widely  publicized  incident  which  exemplifies  the  questionable  investigatory 
procedures  employed  by  the  F.B.I,  concerns  the  events  surrounding  the  death  of  Anna 
Mae  Aquash.  a  Native  American  from  Nova  Scotia  found  murdered  on  a  ranch  near 
WanMee,  South  Dakota  (on  the  Pine  Ridge  Reservation)  on  February  24.  1976.  Both 
the  BTA  police  and  F.B.I,  agents  examined  and  photographed  the  body.  After  removal 
of  both  hands  at  the  wrists  to  obtain  fingerprints  the  body  was  autopsyed  and  a  conclusion 
was  reached  by  pathologist  W.  O.  Brown  that  the  cause  of  death  was  exposure.  The 
body  was  buried  on  March  2.  1976  as  unidentified,  although  the  F.B.I,  subsequently 
admitted  that  one  agent  who  had  personal  contact  with  Ms.  Aquash  in  the  past  assisted 
in  the  photographing. 

On  March  3.  1976  positive  identification  through  fingerprints  was  made.  Ms.  Aquash's 
family  was  notified  and  an  independent  autopsy  was  requested  by  them.  The  body  was 
exhumed  and  autopsyed  on  March  13.  A  .:;2  caliber  bullet  wound 'was  found  in  the  back 
of  the  head.  X-rays  located  the  projectile  behind  the  left  eye. 

The  questionable  handling  of  all  aspects  of  this  case  spurred  many  diverse  persons 
and  entities  to  request  an  investigation  of  the  F.B.I.'s  role  by  the  Department  of  Justice. 
Th?  Canadian  government.  Ms.  Aquash's  family.  Senator  James  Abourezk.  the  American 
Indian  Movement,  the  U.S.  Commission  on  Civil  Bights.  (See  Exhibit  7)  and  Senator 
Philip  A.  Hart  (see  Exhibit  8)  are  among  those  asking  for  an  explanation  of  the  F.B.I.'s 
actions  in  this  case.  As  of  the  date  of  this  report,  all  inquiries  have  not  been  satisfactorilv 
answered.  II :  192,  195. 

m  See  report  of  William  F.  Muldrow,  U.S.  Commission  on  Civil  Rights,  dated  Julv  9, 
107.".  (hereinafter  Muldrow  Report)  on  F.B.I,  presence  at  Pine  Ridge  Reservation. 
(Exhibit  9.)  II:  196.  The  F.B.I,  responded  to  the  deaths  on  June  26.  1975  of  two  of  its 
agents  with  "100  to  200  combat-clad  F.B.I,  agents,  BIA  policemen.  SWAT  teams,  armored 
cars,  helicopters,  fixed  wing  aircraft,  and  tracking  dogs."  Muldrow  Report  at  1. 

This  F.B.I,  contingent,  fortified  by  the  "trappings  and  armaments  of  a  modern  army," 
conducted  numerous  searches  and  questioned  and  arretted  many  residents,  apparently 
without  regard  for  due  process  of  law.  Muldrow  Report  at  3. 

According  to  Mr.  Muldrow.  "(t)he  F.B.I,  is  conducting  a  full-scale  military  operation 
on  the  reservation.  Their  presence  there  has  created  deep  resentment  on  the  part  of 
many  of  the  reservation  residents  who  do  not  feel  that  such  a  procedure  would  be 
tolerated  in  any  non-Indian  community  in  the  United  States.  They  point  out  that  little 
has  been  done  to  solve  the  numerous  murders  on  the  reservation,  but  when  two  white  men 
pre  killed,  'troops'  are  brought  in  from  all  over  the  country  at  a  cost  of  hundreds  of 
thousands  of  dollars."  Muldrow  Report  at  3. 
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We  find  all  of  these  problems,  but  we,  as  a  Task  Force  with  limited 
time  and  resources,  cannot  deal  with  them.  We  are  unable  to  examine 
these  problems  in  the  detail  necessary  to  formulate  recommendations. 
Our  charge  is  a  limited  one.  Our  charge  is  the  examination  of  Federal 
Indian  Law  for  purposes  of  "consolidation,  revision  and  codification.'' 
Our  charge,  as  limited  by  our  own  Scope  of  Work  and  Plan  of  Opera- 
tions, and  indeed  as  limited  by  the  exigencies  of  time  and  manpower, 
is  the  review  of  Title  25  of  the  United  States  Code. 

In  light  of  the  statutory  charge  given  the  Task  Force — to  consolidate, 
revise,  and  codify  Federal  Indian  laws — we  have  examined  Title  25 
of  the  United  States  Code,  provisions  affecting  Indians  that  are  found 
in  other  Titles  of  the  Code,  and  relevant  uncodified  laws  contained  in 
the  United  States  Statutes  at  Large.  Due  to  the  volume  and  complexity 
of  these  materials,  our  primary  analysis  was  addressed  to  Title  25.  Our 
proposals  set  forth  in  Part  V  of  this  Report  do  however  include  some 
recommendations  regarding  statutes  outside  of  that  Title. 

Our  primary  recommendation  with  regard  to  Title  25  calls  for  re- 
codification thereof  in  accord  with  our  suggested  realignment  and  sub- 
stantive revisions  of  the  provisions  contained  therein.  As  a  matter  of 
structure,  we  propose  initially  a  new  Part  and  Chapter  breakdown  for 
a  recodified  Title  25.  This  approach  is  intended  to  organize  that  Title 
into  a  more  orderly  and  logical  framework  than  presently  is  found 
therein.  More  significantly,  our  recommended  realignment  is  designed 
to  emphasize  a  structural  framework  for  Title  25  that  is  consonant 
with  the  prevailing  federal  policies  of  Indian  cultural,  economic  and 
political  self-determination. 

In  addition  to  this  schematic  rearrangement  of  the  present  Title  25, 
we  have  also  made  extensive  recommendations  regarding  repeal  and 
amendment  of  various  sections  therein.  We  further  have  proposed  the 
addition  of  new  provisions  based  on  well  established  judicial  precedent 
to  be  codified  in  that  Title.  These  substantive  recommendations  have 
been  premised  upon  the  following  goals:  (1)  to  eliminate  provisions 
that  are  obsolete  either  due  to  the  passage  of  time  or  the  enactment 
of  subsequent  legislation;  (2)  to  consolidate  provisions  that  are  re- 
dundant or  that  should  as  a  matter  of  logic  and  coherence  be  merged ; 
(3)  to  repeal  provisions  that  reflect  past  federal  policies  totally  incon- 
sistent with  the  current  Congressional  commitment  to  Indian  self- 
determination;  (4)  to  amend  provisions  where  feasible  to  accord  with 
this  present  federal  commitment:  and  (5)  to  add  new  provisions  based 
on  judicial  precedent  or  demonstrated  need  that  will  facilitate  imple- 
mentation of  that  commitment. 

In  seeking  to  achieve  these  goals,  we  have  examined  all  provisions 
now  found  in  Title  25  in  considerable  detail.  Our  theoretical  framework 
for  both  realignment  and  substantive  revisions  of  that  Title  has  been 
the  "Congressional  Findings  and  Declaration  of  Policy"  set  forth  in 
Part  IV  of  our  Report.  Attached  as  Appendix  I  to  this  Report  is  a 
Chart  which  lists :  (1)  all  provisions  of  general  applicability  contained 
in  Title  25 ;  (2)  our  proposed  placement  of  those  provisions  within  the 
recommended  structural  realignment  of  that  Title;  (3)  our  proposals, 
along  with  brief  commentary,  regarding  retention,  deletion,  repeal, 
consolidation  or  amendment  of  each  provision;  and  (4)  cross-refer- 
ences to  other  relevant  provisions  of  the  realigned  Title.  Although  this 
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chart  is  placed  in  the  Appendices  to  this  Report,  it  is  the  key  to  our  rec- 
ommendations for  Code  revision  and  should  be  treated  as  a  central 
part  of  this  Report. 

In  conjunction  with  our  proposals  contained  in  Part  V  of  this  Re- 
port, reference  must  be  made  to  Part  VI  containing  major  "back-up" 
papers  on  the  subjects  of  eonsoliation  and  revision  on  laws  pertaining 
to  Federal  Administration,  Mineral  Leasing,  General  Leasing,  Timber, 
Deposit  and  Investment  of  Indian  Moneys,  Federal  and  State  Taxa- 
tion, and  Attorney  Fees  in  Indian  Litigation.  These  papers,  in  conjunc- 
tion with  Part  IV  and  V  and  the  charts  in  Appendix  I  constitute  the 
heart  of  our  proposals  on  consolidation,  revision  and  codification  of 
Title  25  of  the  United  States  Code. 

In  addition  to  this  analysis  of  Title  25  of  the  United  States  Code, 
we  have  also  included  an  extensive  repoit  on  the  history  of  tribes 
situated  in  both  eastern  and  western  Oklahoma.  This  report  is  set 
forth  in  Part  VIII  of  this  Report.  Our  findings  as  to  the  tribes  in 
Oklahoma  is  that  they  suffer  from  all  of  the  problems  of  tribes  in 
other  states  with  an  additional  complication  arising  from  doubtful 
federal  administrative  and  judicial  positons  that  there  tribes  lack 
reservation  status.  Four  days  of  joint  hearings  were  held  by  this  Task 
Force  and  Task  Forces  1,  2,  3  and  4  in  Oklahoma  City  and  Muskogee 
in  an  effort  to  develop  the  scope  of  problems  affecting  tribes  in  that 
state.  Our  report  is  set  forth  in  Part  VIII  of  this  Report. 

Finally,  in  Part  VII  of  this  Report  we  have  included  a  detailed 
review  and  critique  of  the  Bureau  of  Indian  Affairs  Manual.  We  must 
note  that  despite  numerous  requests  from  our  Task  Force  to  the  Bu- 
reau and  despite  what  we  believe  were  the  good  faith  efforts  of  the 
Bureau  to  supply  us  with  a  complete  product,  we  were  never  able  to 
secure  a  complete  Manual  for  our  review.  It  is  doubtful  whether  a 
complete  Manual  exists  in  any  one  place.  Our  recommendation  based 
upon  our  study  is  that  the  entire  Manual  be  overhauled  in  order  to 
make  it  into  a  usable  document,  and  that  a  complete  copy  be  main- 
tained at  all  times  at  every  tribal  headquarters  and  at  every  urban 
Indian  center. 

This  Task  Force  wishes  to  express  its  extreme  gratitude  to  Emmi 
Shipman  whose  dedication  to  the  cause  for  which  this  Report  is  pre- 
pared set  a  standard  for  us  all  to  follow,  and  to  the  law  students 
who  worked  so  effectively  with  us  during  their  internship  or  during 
the  summer:  Auclie  Cross  of  Hastings  Law  School  in  California, 
Dominique  Passera-Haupert  of  Boston  College  Law  School  in  Massa- 
chusetts, and  Edward  V.  Fagan,  John  Saxon,  Caroline  Downey, 
Wayne  Whiteface  and  last,  but  not  least,  John  Ruby  of  Antioch 
Law  School  in  Washington,  D.C.  In  addition  we  wish  to  thank  Mr. 
Robert  Pelcyger  of  Native  American  Rights  Fund  and  Mr.  Joseph 
Brecher  of  Oakland,  California  for  their  contributions  as  Consultants. 
Grateful  appreciation  is  extended  to  Ms.  Alice  Riehl  for  the  List 
of  Allotment  Statutes  in  Appendix  II,  Part  IV,  Exhibit  1. 
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Historical  Development  of  the  Federal  Statutory 
and  regulatory  systems 

a.  statutes-at-large  and  the  united  states  code 

b.  code  of  federal  regulations 


Part  II.  Historical  Dfaelop^text  of  the  Federal  Statutory 
and  Regulatory  Systems 

a.  statutes-at-large  axd  the  u.s.  code 

From  1789  to  1840  there  was  no  comprehensive  system  for  maintain- 
ing legislation  or  Congressional  and  Executive  documents.  In  1840 
all  federal  Statutes  were  collected  in  one  place  and  organized  into  the 
Statutes-at-Large.  This  consisted  of  9  volumes  with  a  cumulative  sub- 
ject matter  index  in  the  9th  volume.  In  addition.  Congressional  and 
Administrative  documents  were  compiled  in  a  set  of  volumes  known 
as  the  American  State  Papers.  All  these  papers  covering  the  period 
1789-1840  were  organized  by  subject-matter.  Two  volumes  are  devoted 
to  Indian  Affairs. 

Around  1870  Congress  cojicluded  that  it  was  necessary  to  collect 
the  "permanent  and  general"  legislation  of  the  U.S.  in  a  more  acces- 
sible and  usable  form  and  to  re-eodify  such  laws  into  positive  law. 
The  result  was  the  Revised  Statutes  of  1874.  All  Statutes  of  "perma- 
nent and  general"  application  were  incorporated  into  the  Revised 
Statutes  and  all  prior  inconsistent  laws  were  repealed.  In  the  period 
following  enactment  of  the  Revised  Statutes  federal  legislation  con- 
tinued to  be  published  in  the  Statutes-at-Large.  From  1897  to  1907  a 
commission  was  engaged  in  an  effort  to  codify  the  accumulating  leg- 
islation but  this  work  was  never  carried  to  completion.  (See  Preface 
to  the  U.S.  Code).  A  report  on  the  section  dealing  with  Indian  law 
was,  however,  filed  by  a  member  of  the  revision  committee,  but  not 
until  1917.  A  copy  of  this  report  is  included  to  this  Task  Force  report 
in  Appendix  II.  (Part  II,  Exhibit  1,  Page  II :  201.) 

By  the  early  1920's  Congress  again  concluded  that  its  system  for 
maintaining  laws  of  a  "permanent  and  general"  nature  was  inade- 
quate. The  result  was  the  abandonment  of  the  Revised  Statutes  as  a 
system  for  ordering  and  recording  such  laws,  and  the  adoption  of 
the  United  States  Code  in  its  place.  This  occurred  in  1926.  The  Code 
was  broken  into  some  50  different  Titles  with  the  law  pertaining  to 
Indian  Affairs  being  placed  in  Title  25.  Unlike  the  process  accom- 
panying adoption  of  the  Revised  Statutes,  the  Titles  of  the  United 
States  Code  were  not  enacted  into  positive  law.  It  was  simply  a  reor- 
ganization of  the  "permanent  and  Qreneral"  laws  of  the  U.S.  as  they 
then  appeared  in  the  Revised  Statutes  or  in  the  Statutes-at-Large. 
The  provisions  which  appeared  in  the  U.S.  Code  were  thus  not  "posi- 
tive" law  but  only  evidence  of  what  the  positive  law,  i.e.  Revised 
Statutes  or  Statutes-at-Lar<:e,  actually  said.  In  the  event  of  a  con- 
flict between  what  appeared  in  the  U.S.  Code  and  in  the  Statutes-at- 
Large  which  it  purported  to  re-state,  the  language  in  the  Statute 
governed. 

_  Although  the  U.S.  Code  adopted  in  192fi  was  not  enacted  into  posi- 
tive law  (a  process  known  as  "codification")  it  was  the  desire  of  Con- 
gress that  this  be  done  and  steps  were  taken  immediately  to  accom- 
plish this  result  but  the  process  is  intricate  and  time  consuming.  Over 
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the  past  50  years  Congress  has  succeeded  in  enacting  several  of  the 
50  Titles  into  positive  law. 

It  was  not  long  after  adoption  of  the  U.S.  Code  in  1926  that  Con- 
gress sought  to  "codify-'  the  Indian  laws.  Congress  mandated  the 
establishment  of  a  special  commission  within  the  Bureau  of  Indian 
Affairs  to  "consolidate,  revise  and  codify"  Title  25  (or  all  Statutes 
relating  to  Indian  affairs)  into  positive  law.  (See  H.R.  15498,  71st 
Cong.,  3rd  Sess.;  Hearings  on  H.R.  15498,  January  28,  1931,  before 
the  House  Committee  on  Indian  Affairs.  A  copy  of  these  Hearings 
is  included  as  Part  II,  Exhibit  2  to  this  Task  Force  report.)  It  was  at 
this  same  time  that  the  Brookings  Institute  undertook  its  examination 
of  conditions  in  the  Indian  world — a  study  which  resulted  in  the 
famous  Meriam  Report  of  1928.  (The  Problem  of  Indian  Adminis- 
tration. Brookings  Institute,  1928.)  A  change  of  administration  also 
intervened.  As  a  result,  Congress  did  not  get  the  "consolidation,  revi- 
sion and  codification"  which  it  sought.  Instead  it  got  a  broad  and  far 
reaching  piece  of  legislation  known  as  the  Indian  Reorganization  Act 
of  1934.  While  this  legislation  was  a  major  step  forward  in  Indian 
law,  it  did  not  "unclutter"  the  statute  books  or  render  them  more 
accessible  and  comprehensive. 

The  result  is  that  today,  nearly  50  years  after  Congress  first  mani- 
fested its  desire  to  "consolidate,  revise  and  codify"  the  Indian  Statutes 
into  positive  law,  the  Statute  books  remain  cluttered  with  laws  en- 
acted over  the  200  year  life  span  of  this  Nation — laws  which  reflect 
numerous  shifts  in  federal  Indian  policy;  laws  which  reflect  out- 
moded concepts  of  federal-Indian  relationships ;  and  laws  which  fre- 
quently conflict  with  or  duplicate  each  other. 


B.    CODE   OF   FEDERAL   REGULATIONS 

The  history  of  the  Code  of  Federal  Regulations  dates  only  from 
1936.  Prior  to  1936  agency  policies  and  procedures  were  governed  by 
policy  memoranda,  circulars,  bulletins,  etc.,  which  were  given  wide 
circulation  within  the  affected  agencies  and  sometimes  among  the 
public.  There  was  no  unified  method  of  publishing  this  material  and 
public  and  government  access  to  these  "regulations"  was  limited  and 
cumbersome.  In  1936  the  policy  of  publishing  agency  regulations  and 
compiling  all  of  this  "agency  law"  in  the  Code  of  Federal  Regula- 
tions was  begun.  Despite  this  system  for  publication  the  use  of  internal 
policy  memoranda  and  circulars  setting  forth  policies  and  procedures 
continued  and  still  continues  among  all  of  the  federal  agencies.  The 
BIA  Manual  is  a  classic  illustration  of  this  continuing  practice. 

In  1946  Congress  adopted  the  Administrative  Procedure  Act  (5 
U.S.C.  551  et  seq.)  requiring  all  federal  agencies  with  rule  making 
powers  to  publish  in  the  CFE  those  rules  which  set  forth  major  pol- 
icy guidelines  or  established  practices  or  procedures  which  might 
affect  substantive  rights.  The  citizenry  was  to  be  accorded  an  oppor- 
tunity to  submit  comments  on  such  regulations — a  right  they  were 
denied  when  rules  were  established  through  internal  memoranda, 
agency  manuals,  etc. 

Despite  the  fact  this  Act  has  been  on  the  books  for  some  30  years, 
we  find  that  the  Bureau  of  Indian  Affairs  has  not  published  in  regu- 
lation form  all  of  its  rules  and  policy  guidelines  having  substantive 
impact  upon  Indian  people.  (We  hasten  to  add  that  the  BIA  most 
certainly  is  not  alone  in  this  delinquency.  For  example  the  Depart- 
ment of  HEW  has  never  published  a  Manual  governing  welfare 
eligibility  which  we  understand  has  received  much  agencv  use.)  This 
failure  of  the  BIA  was  brought  forcefully  home  bv  the  United  States 
Supreme  Court  in  Ruh  v.  Morton,  415  U.S.  199  (1974). 

In  addition  to  the  failure  to  publish  all  of  its  regulatory  material. 
Ave  also  have  found  that  the  Manual  itself  is  poorly  organized  and 
maintained,  it  is  badly  out  of  date  despite  a  provis;on  therein  that 
all  material  be  reviewed  and  updated  at  least  once  every  five  years, 
and  it  occasionally  conflicts  with  laws  it  is  specifically  designed  to 
implement.  In  addition  we  have  also  found  that  when  material  is  pub- 
lished in  the  Federal  Register  for  ultimate  inclusion  in  the  CFR, 
it  is  not  uncommon  to  allow  an  inadequate  period  of  time  for  public 
comment  or,  in  the  alternative,  inadequate  measures  are  taken  to  see 
that  tribes  are  properly  advised  and  given  adequate  opportunity  for 
comment. 

An  example  of  inadequate  time  is  found  in  a  recent  proposed  amend- 
ment to  the  law  and  order  regulations  which  allowed  only  10  days  for 
comment  following  publication.  Federal  Register,  Vol.  41,  No.  3,  pg. 
7414,  published  February  18,  1076.  In  the  matter  of  the  preference 
regulations  which  Interior  is  in  the  process  of  adopting  there  has  been 

(15) 
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no  attempt  at  all  by  BIA  to  publish  for  comment.  They  did  seek  tribal 
input  on  their  first  draft  by  mailing  copies  of  same  to  all  federally 
recognized  tribes  and  polling  them  on  their  opinion.  However,  the 
results  of  this  poll  were  generall}7  ignored  and  the  draft  proposal  was 
altered  materially  before  it  was  submitted  to  the  Civil  Sendee  Com- 
mission without  re-informing  the  tribes  either  through  mail-outs  or 
publication  in  the  Federal  Register.  Finally,  we  have  found  that  some 
policy  guidelines  have  never  gotten  beyond  memorandum  form  but  are 
still  considered  by  agency  personnel  as  establishing  the  criteria  by 
which  they  must  operate.  An  example  of  this  is  found  in  two  memos 
dated  April  21,  1959  and  August  3,  1960  establishing  the  Secretarial 
policy  regarding  taking  of  lands,  particularly  individually  owned 
land,  into  trust  status. 
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Part  III.  Federal  Legislation  axd  Ixdlvx  Policy 

The  laws  now  appearing  in  Title  25  of  the  U.S.  Code  reflect  as  many 
as  seven  distinct  policy  periods  in  the  Federal-Indian  relationship. 

A.    FEDERAL   PRIMACY   AXD   TROTECTIOX    OF   IXDIAXS 

The  period  1789  to  1834  is  marked  by  statutes  designed  to  assure  the 
federal  primacy  over  states  and/or  foreign  governments  in  the  regu- 
lation of  commerce  with  the  Indian  tribes  and  designed  to  carry  out 
various  treaty  stipulations  with  the  tribes  by  providing  for  punish- 
ment of  non-Indian  wrong-doers  in  Indian  country  and  regulation  of 
traders  to  eliminate  or  reduce  fraudulent  dealings.1  The  Act  of  July  2, 
1832,  establishing  an  Indian  Office  within  the  federal  government 2 
and  the  Act  of  June  30,  1834,  the  Final  Trade  and  Intercourse  Act,3 
vesting  regulatory  authority  in  the  President,  extending  Federal 
criminal  law  over  offenses  involving  non-Indians  in  Indian  country,4 
and  regulating  traders  5  and  land  transactions  G  were  the  culmination 
of  this  policy  period  and,  as  can  be  seen,  remain  a  part  of  our  statutory 
framework  to  this  da}'. 

B.   WESTWARD   REMOVAL  AXD  RESERVATION    COXSOLIDATIOX 

The  period  from  1830  through  1871  is  marked  more  by  treaties  than 
by  statutes.  The  westward  removal  policy  was  instituted  by  legisla- 
tion in  1830.7  Dealings  with  the  western  tribes  and  the  tribes  removed 
west  are  characterized  by  treaties  involving  cessions  by  the  Indians 
of  vast  tracts  of  land  in  exchange  for  which  they  received  guaranteed 
reservation  boundaries,  pledges  of  protection  by  the  U.S.  govern- 
ment, nominal  monetary  payment  for  the  ceded  lands,  and  pledges 
for  provision  of  school  and  training  in  the  industrial  and  agricultural 
arts.  These  treaties  appear  in  the  Statutes-at-Large  and  in  many 
respects,  remain  good  law  to  this  day.  The  treaty  period  was  brought 
to  a  close  in  1871  by  a  provision  in  the  Appropriation  Act  of  that  year 
prohibiting  further  dealings  with  Indian  tribes  by  way  of  treaties.8 

C.    ASSIMILATIOX   AXD   FEDERAL   REGULATIOX 

The  period  1879  through  the  1920's  is  marked  by  legislation  and 
administrative  policies  designed  to  break  up  the  reservations  and 
abolish  the  tribal  governments  the  U.S.  had  so  recently  pledged  itself 
to  protect;  to  open  the  west  for  non-Indian  settlement  and  develop- 

1  See  excellent  discussion  by  F.  Prucha,  American  Indian  Policy  in  the  Formative  Years, 
(Harvard  University  Press,  196*). 

2  25  USC  §  2  (1970) 

3  25  USC  §  9  (1970) 
*18  USC  §  1152  (1970) 
5  25  USC  §  264  (1970) 

8  25  USC  §  177  (1970) 

7  Act  of  May  28.  1830,  4  Stat.  411. 

8  Approp.  Act  of  March  3,  1871,  16  Stat.  566-70. 
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ment;  to  assimilate  the  Indian  and  bring  him  and  his  property  within 
the  purview  of  state  and  local  law.9  Education  was  clearly  a  pre- 
requisite to  the  accomplishment  of  this  end;  individualization  of  the 
tribally-owned  property  was  the  tool.10  Realignment  of  administrative 
responsibility  within  the  Indian  Department  to  supervise  the  distribu- 
tion of  "surplus"  Indian  lands  and  to  afford  protection  to  Indian 
property  and  execution  of  the  social  programs  necessary  to  education 
and  assimilation  of  the  individual  Indian  was  also  necessary.  All  forms 
of  trust  property,  surface  lands,  minerals,  oil  and  gas,  timber  and 
water  were  brought  under  federal  regulation  and  lands,  surplus  to  the 
Indian  needs  as  projected  by  the  Congress  and  the  Executive,  were 
opened  to  non-Indian  settlement  and/or  expolitation.  The  great  bulk 
of  the  first  3  chapters  of  Title  25,  U.S.  Code,  is  comprised  of  legisla- 
tion from  this  period.  While  this  legislation  is  not  necessarily  in  clear 
legal  conflict  with  subsequent  statutes  designed  to  enhance  Indian 
tribes,  the  basic  philosophical  precepts  and  policy  thrust  of  these 
laws  are  in  conflict  with  this  later  legislation. 

D.    RESTORATION    OF   TRIBAL   GOVERNMENT 

In  1934,  following  the  issuance  of  the  Meriam  Report,  Congress 
enacted  the  Indian  Reorganization  Act.11  This  was  an  abrupt  policy 
shift.  The  concept  of  breaking  up  the  Indian  land  base  was  abandoned 
and  provision  was  made  for  reacquisition  of  lands; 12  tribal  govern- 
ments at  the  local  level  were  to  be  consulted  in  actions  affecting 
their  trust  property.13  Xumerous  other  provisions  were  included,  all 
designed  to  strengthen  the  tribal  establishment.  Many  of  the  provi- 
sions of  this  Act  did  not  extend  to  tribes  in  Oklahoma  or  Native  com- 
munities in  Alaska.  In  1936,  Alaska  was  blanketed  into  the  IRA 
coverage  14  and  most  of  the  protective  provisions  of  the  IRA  were 
extended  to  the  tribes  in  Oklahoma  through  the  Oklahoma  Indian  Wel- 
fare Act.15 

In  the  years  following  passage  of  this  legislation,  the  Executive 
branch  of  government  remained  generally  constant  in  its  support  of 
the  tribal  establishment.  But  Congress  was  of  a  divided  mind  not  only 
at  the  time  this  legislation  was  passed,  but  also  in  the  years  after.  In 
1937  Senators  Wheeler  and  Frazier  co-sponsored  a  Bill  to  repeal  the 
1934  Indian  Reorganization  Act.16  The  Bill  did  not  clear  committee. 
In  1943,  the  Senate  Committee  on  Indian  Affairs  issued  a  "Partial 
Report"  calling  for  the  complete  dismemberment  of  the  Bureau  of 
Indian  Affairs,  distribution  of  trust  assets  to  individual  Indians,  and 
transfer  of  responsibility  to  the  states.17  Incredibly,  this  report  was 

9  Characteristic  of  this  legislation  is  the  General  Allotmnt  Act  of  1887.  Act  of  February  S, 
1887,  ch.  119,  24  Stat.  389.  See  also  Draper  v.  U.S.,  164  U.S.  240,  243  (1896). 

10  As  stated  by  the  Senate  Committee  on  Labor  and  Public  Welfare.  Indian  Education  : 
A  National  Tragedy — A  National  Challenge.  S.  Rep.  No.  91-501,  91st  Cong.,  2nd  Sess.  pt. 
I.  II  (1969)  :  Government  leaders  recognized  that  if  Indians  could  be  converted  from 
hunters  into  farmers,  the  Indians  would  require  less  land  and  would  be  easier  to  contain 
Such  a  policy  would  naturally  mean  more  land  available  for  settlement  by  white  men. 
Education  of  Indians  was  seen  as  the  means  of  accomplishing  the  conversion. 

"  25  USC  §§  461  et  seq.  (1970). 
^25  TJSC  §  465  (1970). 
13  25  USC  §  476  (1970). 
"25  USC  §  473a  (1970). 

15  25  USC  §§  501  et  seq.  (1970). 

16  S.  1736.  75th  Cons..  1st  Sess. 

17  Senate  Kept.  No.  310,  79th  Cong.  1st  Sess.  (1943). 
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signed  by  Burton  K.  Wheeler,  one  of  the  sponsors  of  the  Indian  Re- 
organization Act,  and  Elmer  Thomas,  a  sponsor  of  the  Oklahoma 
Indian  Welfare  Act. 

The  work  of  this  Committee  clearly  led  to  the  adoption  in  1953  of 
the  termination  policy  evidenced  by  the  now  infamous  House  Con- 
current Resolution  108  18  passed  that  year. 

E.    TERMINATION 

The  termination  policy  was  short-lived  but  its  effects  have  been 
long  lasting.  By  Act  of  August  15,  1953  (P.L.  83-280)  **  Congress 
placed  numerous  tribes  under  the  civil  and  criminal  jurisdiction  of 
various  states  and  a  permanent  mechanism  was  provided  whereby 
states  could  assume  jurisdiction  over  other  tribes.  While  this  did  not 
fully  terminate  the  federal  trust  responsibility,  it  served  to  suppress 
the  development  of  tribal  governments  and  utilization  of  tribal  re- 
sources. In  addition  to  enactment  of  P.L.  83-280,  many  tribes  were 
terminated,  among  others,  the  Menominee  of  Wisconsin,  the  Klamath 
in  Oregon,  and  numerous  small  tribes  in  Oklahoma,  California,  West- 
ern Oregon,  and  other  states.  The  rationale  for  termination  of  the 
Menominee  was  that  the  tribe  was  sufficiently  advanced  and  economi- 
cally strong  enough  to  survive  without  federal  supervision  or  protec- 
tion. It  is  difficult  to  aseribe  a  similar  rationale  to  the  termination  of 
other  tribes.  Within  a  decade,  it  was  generally  recognized  that  the  ter- 
mination policy  was  a  grave  error  and  the  practice  of  terminating 
tribes  was,  for  the  most  part,  abandoned  in  disgrace.  It  is  noteworthy, 
however,  that  existing  legislation  was  not  rescinded  and  many  termina- 
tion orders  were  signed  in  the  early  196(Vs.  In  1973.  Congress  restored 
recognized  status  to  the  Menominee  Tribe.20  Whether  or  not  Congress 
will  or  should  grant  similar  restoration  to  other  terminated  tribes  is  a 
question  which  must  be  dealt  with  by  the  Policy  Review  Commission. 

F.    FEDERAL   DOMESTIC   ASSISTANCE   PROGRAMS 

In  the  1960's,  in  another  shift  of  policy.  Congress  began  to  include 
Indian  tribes  and  Indian  people  within  the  coverage  of  the  general 
domestic  assistance  legislation.21  For  the  first  time,  agencies  other  than 
the  Department  of  Interior  assumed  a  responsibility  for  delivery  of 
services  to  Indian  people  within  reservation  boundaries  and  to  lend 
support  to  tribal  government.  These  programs  were  not  unique  to  the 
Indian  people  or  tribal  governments:  they  were  programs  extended  to 
all  people  outside  the  reservation  setting,  and  to  state  and  local  gov- 
ernments throughout  the  United  States.  In  Fiscal  Year  1970  the  Fed- 
eral contribution  to  State  and  local  governments  was  provided  at  $56 
billion  dollars.22  This  is  a  fact  commonly  overlooked  by  critics  of  ap- 
propriations specifically  allocated  to  Indian  programs. 


18  H7  Stat.  182  (1953). 

19  Public  Law  83-280,  67  Stat.  588  (1953). 

20  25  FSCA  §S  903  et  seq.  (Supp.  1976). 

21  See  R.  Schifter,  "Trends  in  Federal  Indian  Administration,  15  S.D.  Law  Rev.  1  (1970). 

22  The  Budget  of  the  U.S.  Government  for  fiscal  year  1976  projected  an  outlay  of  some 
$56  billion  dollars  to  state  and  local  governments,  a  fierure  which  did  not  include  direct 
Ipderal  expenditures  for  programs  such  as  the  $5.5  billion  supplemental  security  income 
program  for  the  aged,  blind,  and  disabled  previously  financed  by  the  state,  or  indirect 
benefits  in  the  form  of  tax  exemption  on  state  and  local  securities  or  rendering  technical 
assistance  to  such  governments.  (See  Special  Analyses,  Budget  of  the  U.S.  Government, 
fiscal  year  1976,  pg.  235). 
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The  inclusion  of  Indian  people  and  tribal  governments  within  the 
general  federal  domestic  assistance  programs  was  received  by  Indians 
as  a  welcome  step  forward.  But  the  passage  of  a  decade  and  one-half 
has  revealed  serious  flaws  in  the  system.  For  most  agencies,  the  Indian 
people  are  not  a  major  constituency.  In  addition,  the  unique  character 
of  tribal  governments  and  their  close  relationship  to  the  federal  gov- 
ernment and  limited  relationship  to  the  states  is  not  well  understood 
or  appreciated  by  most  Federal  agencies. 

As  a  consequence  agency  programs  frequently  provide  for  delivery 
mechanisms  or  eligibility  criteria  which  either  exclude  Indians  from 
eligibility  or  result  in  erosion  of  the  sovereign  base  of  the  tribal  govern- 
ment. A  common  problem  is  exclusion  of  tribes  from  state  and  federal 
planning  boards  and  the  funneling  of  money  ear  marked  for  tribal 
governments  to  state  agencies  for  disbursement  by  them  to  the  tribes 
on  the  same  basis  as  other  federal  monies  are  distributed  to  political 
subdivisions  of  the  state.  This  seriously  undermines  the  governmental 
capacity  of  the  tribes. 

G.    REVITALIZATION    OF   POLITICAL   AXD   ECONOMIC    BASE   OF   TRIBES 

Beginning  in  1968,  a  series  of  laws  were  passed  designed  to  strength- 
en the  political  and  economic  viability  of  the  tribal  governments  and 
Indian  people.  Titles  II  through  VII  of  the  Civil  Eights  Act  of  1968  23 
provided  a  federal  guarantee  of  standards  of  fairness  in  the  relation  of 
tribal  governments  to  the  people  they  acted  upon ;  Public  Law  83-280 
was  amended  to  require  tribal  consent  before  a  state  could  assume  juris- 
diction and  for  retrocession  by  the  states  of  jurisdiction  already  as- 
sumed,24 and  the  Secretary  of  the  Interior  was  directed  to  prepare  basic 
legal  materials  for  publication  and  public  release  in  order 
that  Indians  and  non-Indians  alike  might  have  adequate  access 
to  the  laws,  regulations  and  agency  opinions  governing  their  rights.25 

In  April,  1970,  special  legislation  was  enacted  to  authorize  the  Sec- 
retary of  Agriculture,  through  the  Farmer's  Home  Administration,  to 
make  and  insure  loans  to  Indian  tribes  for  acquisition  of  lands  within 
their  reservation.26  In  April  1974,  the  Indian  Financing  Act 27  was 
passed  providing  for  an  expanded  revolving  loan  fund,  loan  guaranties 
and  business  grants.  And  in  January  1975.  the  Indian  Self-Determina- 
tion  Act 28  was  enacted  providing  a  means  for  tribal  assumption  of 
certain  functions  presently  performed  by  the  Department  of  the  In- 
terior and  Department  of  Health,  Education,  and  Welfare,  and  provid- 
ing for  Indian  preference  in  contracts  and  grants  generally. 

In  addition  to  these  statutes,  Congress  adopted  a  general  statute  pro- 
viding for  adoption  of  judgment  fund  distribution  plans: 29  amended 
the  Surplus  Property  Act  to  establish  federally  recognized  Indian 
tribes  as  qualified  recipients  of  surplus  federal  lands; 30  and  conveyed 


23  25  USCA  S§  1302  et  aeq.  (Supp.  1976). 
2*  USCA  §  1323  et.  aeq.  (Supp.  1976). 
25  25  USCA  §  1341  (a)   (Supp.  1976). 
20  25  USCA  §  488  et  seq.  (Supp.  1976). 
27  25  USCA  §S  1451  et  seq.  (Supp.  1976). 
2*25  USCA  §§  450  et  seq.  (Supp.  1976). 
29  25  USCA  §§  1403  et  seq.  (Supp.  1976). 
so  Pub.  L.  93-599,  88  Stat.  1954  (1975). 
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to  the  tribes  submarginal  lands  acquired  for  their  use  or  benefit  under 
legislation  dating  from  the  mid-1930's.31 

While  the  intent  of  all  of  this  legislation  is  good  and  represents 
major  strides  toward  improvement  of  the  conditions  in  Indian  country, 
each  of  these  Acts  is  marred  with  problems  stemming  either  from  limi- 
tation in  the  Act  itself  or  from  agency  implementation. 


81  25  USCA  §  459  et  aeq.  (Supp.  1976). 
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Part  IV.  Proposed  Congressional  Declaration  of  Findings  and* 
Statement  of  Policies 

a.  introduction 

The  varying  policy  periods  and  statutory  enactments  with  their 
conflicting  philosophies  toward  Federal-Indian  relations  have  led  to 
uncertainty  in  the  Congress  as  to  the  source  and  scope  of  power  to 
legislate  on  matters  affecting  the  internal  affairs  of  tribal  governments 
and  matters  affecting  the  property  rights  of  Indians.  It  has  also  clearly 
led  to  a  critical  failure  in  the  perception  of  the  Federal-Indian  rela- 
tionship by  the  Federal  Executive  with  respect  to  the  extent  of  admin- 
istrative authority  to  control  tribal  properties  and  to  manipulate  tribal 
political  processes.  The  Executive  Branch  on  numerous  occasions  has 
thwarted  the  legitimate  efforts  of  tribal  governments  to  assert  powers 
which  should  only  be  affirmed  or  denied  after  a  full  and  open  hearing 
on  the  merits  in  a  court  of  law,  and  the  Executive  has  failed  in  many 
instances  to  properly  represent  the  interest  of  Indians  through  the 
courts  once  that  process  has  been  triggered.  The  vacillations  in  federal 
policy  definitely  have  resulted  in  confusion  or  outright  resistance  from 
many  states  with  respect  to  the  continuation  of  tribal  governments 
within  the  boundaries  of  the  state  or  the  continuation  of  individual 
immunities  from  the  application  of  state  laws  deriving  from  a  person's 
relationship  with  the  tribe  or  the  Federal  Government. 

In  order  to  clarify  the  legal  and  political  status  of  Indian  tribes 
within  this  Nation,  and  to  provide  a  necessary  frame  of  reference  for 
revision  and  subsequent  interpretation  of  the  Code  of  Laws  which 
govern  this  relationship,  this  Task  Force  strongly  recommends  that 
Congress  restate  and  reaffirm  the  basic  principles  upon  which  Federal 
law  and  Federal  policy  are  based.  The  following  proposed  "Congres- 
sional Findings  and  Declaration  of  Policy"  is  a  restatement  of  existing 
authorities  in  respect  to  the  powers  of  Federal,  Tribal  and  State  gov- 
ernments and  a  restatement  of  policies  with  respect  to  self-determina- 
tion, education  and  economic  aid.  Only  the  paragraphs  respecting 
recognition  and  restoration  of  tribes  to  federally  recognized  status  are 
new.  A  paragraph  by  paragraph  analysis  follows  this  Declaration  on 
pages  31-48. 
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B.   PROPOSED  CONGRESSIONAL  FINDINGS  AND  DECLARATION   OF  POLICY 

The  Congress,  after  careful  review  of  the  Federal  Government's 
historical  and  special  legal  relationship  with,  and  resulting  responsi- 
bilities, to  American  Indian  people,  finds  that — 

1.  The  authority  of  the  Congress  of  the  United  States  to  regulate 
affairs  with  Indian  tribes  is  plenary.  This  power  is  founded  in  the 
United  States  Constitution  and  flows  first  from  the  treaty  making 
powers  (Article  2,  Sec.  2,  el.  2)  ;  second  from  the  American  clause 
(Article  1,  Sec.  8,  cl.  3)  authorizing  Congress  to  regulate  commerce 
with  foreign  nations  and  with  the  Indian  tribes ;  and  third  from  the 
power  to  make  or  withhold  appropriations.  The  plenary  authority  of 
Congress  operates  to  the  total  exclusion  of  state  authority  because  in 
ratifying  the  Constitution  the  original  thirteen  colonies  gave  up  all 
authority  in  the  premises  and  the  power  was  withheld  from  every 
other  state  entering  the  Union  thereafter  either  by  specific  provision 
in  the  enabling  Acts  authorizing  their  formation  or  by  implication 
based  on  the  equal  footing  doctrine.  "Within  the  Indian  country,  states 
can  exercise  no  jurisdiction  over  an  Indian  person  or  an  Indian  tribe 
except  as  specifically  authorized  by  Act  of  Congress. 

In  relationship  to  the  tribes,  the  plenary  authority  of  Congress  has 
been  exercised  even  to  the  point  of  withdrawal  of  recognition  from 
Indian  tribes,  compulsory  destruction  of  tribal  schools  and  govern- 
ment, and  forced  sale  of  tribal  assets.  The  Congress  recognizes  that 
while  the  Commerce  clause  would  not  appear  to  authorize  legislation 
affecting  purely  internal  matters  of  tribes,  it  has  in  the  past  enacted 
such  legislation  and  this  legislation  has  withstood  the  test  of  judicial 
scrutiny.  The  Congress  of  the  United  States  recognizes  that  while  there 
is  thus  no  apparent  judicial  restraint  upon  this  plenary  power,  there 
is  a  moral  obligation  of  the  highest  order  to  refrain  from  legislation 
which  violates  its  solemn  commitments  to  the  Indian  people. 

2.  The  Congress  of  the  United  States  hereby  declares  that  Indian 
tribes  and  tribal  governments  are  now  and  forever  will  be  a  permanent 
part  of  the  American  political  fabric  and  it  hereby  dedicates  itself  to 
the  development  of  an  institutional  framework  which  will  give  full 
support  and  expression  to  the  legitimate  aspirations  of  the  Indian 
people  for  political  recognition  and  participation  in  the  American 
governmental  processes. 

3.  The  Congress  of  the  United  States  recognizes  that  the  power  and 
authority  of  Indian  tribes  emanates  from  their  recognized  status  as 
sovereign  dependent  nations:  that  the  powers  of  the  tribes  do  not 
derive  from  any  grant  from  the  Constitution  of  the  United  States  nor 
from  any  Act  of  Congress;  that  the  Indian  tribes  always  have  had 
and  do  now  retain  all  powers  of  any  sovereign  except  as  to  those  powers 
which  have  been  specifically  limited  by  treaty  or  by  federal  statute. 
Within  these  limits,  the  Congress  reaffirms  its  commitments  to  leave 
the  Indian  people  within  the  Indian  country  free  from  state  or  federal 
authority  and  free  to  be  governed  by  their  own  code  of  laws. 

(28) 
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4.  The  Congress  of  the  United  States  recognizes  that  since  the 
founding  of  this  Xation  it  has  been  the  declared  policy  of  the  United 
States  Government  to  preserve  and  protect  the  people,  the  property 
and  the  governments  of  the  Indian  nations.  This  policy  and  the  Fed- 
eral commitment  to  the  Indian  people  has  been  manifested  by  treaties 
and  by  statutes  and  it  remains  the  policy  of  the  United  States  today. 

5.  The  Congress  of  the  United  States  finds  that  the  policy  of  the 
United  States  reflected  in  the  Westward  Removal  Act  of  1830  and 
the  General  Allotment  Act  of  1887  to  either  remove  the  Indian  people 
from  the  American  body  politic  or  break  up  Indian  reservations, 
destroy  tribal  governments  and  forcibly  assimiliate  the  Indian  people 
into  the  mainstream  of  American  life  was  ill  conceived  and  is  the 
primary  cause  of  the  conditions  of  deprivation  of  the  American  Indian 
today  and  the  primary  source  of  the  problems  which  confront  the 
governments  of  the  Indian  tribes  today. 

6.  The  Congress  of  the  United  States  now  hereby  reaffirms  the  policy 
of  the  Indian  Reorganization  Act  of  1934  to  put  an  end  to  the  allot- 
ment era,  to  restore  to  the  Indian  people  an  economically  viable  land 
base,  to  provide  the  Indian  people  with  sufficient  credit  through  a  re- 
volving loan  fund  that  they  might  develop  their  own  resources  and 
business  institutions,  to  recognize  the  rights  of  the  Indian  people  to  be 
self-governing,  and  to  provide  through  the  employment  preference 
policy  for  eventual  control  by  Indian  people  of  the  Federal  agencies 
responsible  for  protection  of  their  resources  and  delivery  of  services 
to  them. 

7.  The  Congress  of  the  United  States  finds  that  the  policy  of  with- 
drawal of  Federal  services  and  termination  of  Federal  recognition 
reflected  in  H.C.E.  108  of  1953  and  the  various  termination  Acts 
enacted  pursuant  to  that  policy  was  an  ill  conceived  policy  which  has 
caused  irreparable  harm  to  those  affected  by  its  application.  It  is  a 
policy  which  has  been  rejected  in  fact  by  passage  of  the  Menominee 
Restoration  Act  of  1973,  the  Indian  Financing  Act  of  1974,  and  the 
Indian  Self-Determination  and  Education  Assistance  Act  of  1975. 
The  Congress  herewith  rejects  H.C.R.  108  in  name  as  well  as  in 
fact,  and  commits  itself  to  the  development  of  general  criteria  which 
will  facilitate  the  restoration  of  Federal  recognition  to  those  tribes 
previously  terminated. 

8.  The  Congress  finds  that  the  policy  of  the  Indian  Financing  Act 
of  1974  to  provide  a  credit  mechanism  to  help  develop  and  utilize 
Indian  resources,  both  physical  and  human,  to  a  point  where  Indians 
will  fully  exercise  responsibility  for  the  utilization  and  management 
of  their  own  resources  and  where  they  will  enjoy  a  standard  of  living 
comparable  to  that  enjoyed  by  non-Indians  in  neighboring  communi- 
ties is  a  sound  policy  and  it  is  herewith  reaffirmed. 

^  9.  The  Congress  finds  that  the  policy  of  the  Indian  Self-Determina- 
tion and  Education  Assistance  Act  of  1975  eommiting  the  United 
States  Government  to  the  maintenance  of  the  Federal  Government's 
unique  and  continuing  relationship  with  and  responsibility  to  the 
Indian  people  through  the  establishment  of  a  meaningful  Indian  self- 
determination  policy  which  will  permit  an  orderly  transition  from 
Federal  domination  of  programs  for  and  services  to  Indians  to  effec- 
tive and  meaningful  participation  by  the  Indian  people  in  the  plan- 
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ning,  conduct  and  administration  of  those  programs  and  services  is  a 
sound  policy  and  it  is  herewith  reaffirmed. 

10.  The  Congress  finds  that  the  declaration  in  the  aforesaid  Act 
that  a  major  national  goal  of  the  United  States  is  to  provide  the 
quantity  and  quality  of  educational  services  and  opportunities  which 
will  permit  Indian  children  to  compete  and  excel  in  the  life  areas  of 
their  choice,  and  to  achieve  the  measure  of  self-determination  essen- 
tial to  their  social  and  economic  well-being  is  a  sound  goal  and  it  is 
hereby  reaffirmed. 

11.  The  Congress  recognizes  that  there  are  numerous  tribes  and 
groups  of  Indian  people  who  have  been  denied  Federal  recognition  for 
lack  of  a  treaty  relationship  with  the  United  States  or  lack  of  other 
contact  with  Federal  authorities  administering  the  Federal  Indian 
laws.  The  Congress  recognizes  that  the  continued  refusal  by  the  Fed- 
eral authorities  to  accord  Federal  recognition  to  these  tribal  entities 
or  communities  of  Indian  people  is  not  premised  on  grounds  of  equity 
or  justice  but  is  premised  on  the  lack  of  adequate  appropriation  of 
funds  to  properly  serve  those  tribes  and  people  who  are  already  Fed- 
erally recognized  and  because  of  the  lack  of  any  clear  legislative 
guidelines  to  facilitate  recognition.  The  Congress  herewith  declares 
its  commitment  to  provide  a  mechanism  for  recognition  of  those 
Indian  tribes  or  community  groups  who  have  previously  been  unrec- 
ognized and  to  couple  this  commitment  with  a  commitment  to  appro- 
priate such  additional  funds  in  the  future  as  are  necessary  to  provide 
services  to  these  newly  recognized  entities  without  diminishment  of 
services  to  those  tribes  already  recognized. 

12.  The  Congress  recognizes  that  there  is  a  substantial  Indian  popu- 
lation residing  off-reservation  in  urban  areas  whose  needs  in  matters 
of  health,  education,  welfare,  housing,  job  training  and  job  place- 
ment, credit  facilities  and  technical  assistance  in  establishment  of 
small  business  enterprises  are  not  adequately  met  by  the  customary 
state  and  local  government  programs  or  through  private  sources.  The 
Congress  recognizes  that  many  of  these  people  are  members  of  Fed- 
erally recognized  tribes  and  thus  a  partner  in  the  unique  political 
relationship  which  exists  between  the  United  States  and  the  Indian 
tribes,  but  the  Congress  also  recognizes  that  many  more  are  persons 
whose  tribes  have  been  terminated  or  who  otherwise  lack  a  Federally 
recognized  status.  The  Congress  recognizes  that  whether  or  not  these 
Indian  people  are  members  of  Federally  recognized  tribes,  they  share 
a  common  historical,  cultural  and  social  background  which  has  caused 
the  existing  urban  social  system  to  fail  them  and  which  justifies  and 
requires  a  Federal  commitment  to  the  delivery  of  services  through 
programs  specifically  designed  to  meet  their  needs  without  diminish- 
ment of  services  to  the  Federally  recognized,  reservation-based  tribes. 


C.   COM^rEXTAEY 

The  foregoing  proposed  "Congressional  Findings  and  Declaration 
of  Policy"  sounds  radical  in  tone — revolutionary  in  purpose.  It  is  not. 
It  is  no  more  than  a  restatement  of  existing  law,  an  acknowledge- 
ment of  historical  fact  and  its  casual  relationship  to  the  present,  and 
a  restatement  of  existing  policies  which  have  been  periodically  re- 
stated by  the  Congress  through  the  200  year  history  of  the  United 
States.  It  is  nothing  more  than  a  restatement  of  fundamental  prin- 
ciples of  federal  Indian  law. 

It  is  imperative  that  Congress  restate  these  principles.  The  Congress 
itself  has  lost  sight  of  the  fundamental  political  relationship  it  has 
with  Indian  tribes ;  the  federal  Executive  has  never  had  a  clear  view  of 
its  authority  and  the  limits  of  its  authority  in  relation  to  the  Indian 
tribes;  and  with  rare  exception  the  posture  of  state  and  local  govern- 
ments, regardless  of  clarity  of  view,  ranges  from  petty  irritation  to 
outright  hostility  toward  tribal  governments.  A  restatement  of  these 
fundamental  principles  is  badly  needed  in  order  that  all  parties  in- 
volved have  a  clear  understanding  of  their  relationship  with  each 
other  and  the  sources  from  which  their  individual  authorities  flow. 

1.  Sources  of  Federal  Authority 

Paragraph  one  of  the  proposed  Declaration  simply  states  that  the 
authority  of  Congress  in  the  regulation  of  Indian  affairs  flows  from 
its  treaty  making  powers  under  Article  2,  Sec.  2,  clause  2  of  the  Con- 
stitution; from  its  powers  to  regulate  commerce  under  the  Commerce 
Clause,  Article  1,  Sec.  8,  Clause  3  of  the  Constitution;  and  from  its 
authority  to  make  or  withhold  appropriations;  that  this  plenary  au- 
thority operates  to  the  total  exclusion  of  state  authority:  and  that 
within  the  Indian  country,  states  can  exercise  no  jurisdiction  over  an 
Indian  person  or  an  Indian  tribe  except  as  specifically  authorized  by 
Act  of  Congress. 

The  origins  of  this  Constitutional  power  are  fully  explored  in  an 
excellent  book  entitled  American  Indian  Policy  in  the  Formative 
Years,  published  in  1962.1  At  the  conclusion  of  the  Revolutionary 
War,  the  colonies  individually  succeeded  to  all  of  the  powers  previously 
exercised  by  the  Crown,  including  the  unrestricted  right  to  control 
Indian  affairs  within  their  colonial  boundaries.  This  power  was  among 
the  powers  given  up  by  the  colonies  to  the  general  government  when 
they  discarded  the  Articles  of  Confederation  and  united  to  form  a 
more  perfect  Union  under  the  U.S.  Constitution.  This  was  certainly 
the  intent  of  James  Madison  in  1787  when  he  proposed  an  addition  to 
the  first  draft  of  the  U.S.  Constitution  which  would  have  provided 
Congress  with  power  "to  regulate  affairs  with  the  Indians  as  well 
within  as  without  the  limits  of  the  United  States," 2  and  it  promptly 
received  the  sanction  of  the  First  Congress. 


lV.  Prucha,  American  Indian  Policy  In  the  Formative  Years  (Harvard  University  Press, 
19B2) 

•  Id.  at  42. 
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In  the  first  year  of  the  First  Congress  four  statutes  were  enacted 
which  established  the  initial  outline  of  Indian  policy,3  and  in  the  fol- 
lowing year  (1790)  the  first  comprehensive  Indian  Trade  and  Inter- 
course Act  was  enacted.4  In  enacting  this  legislation  Congress  was  un- 
doubtedly responding  to  a  lengthy  message  of  Secretary  oi'  War  Henry 
Knox  to  President  George  Washington  dated  July  17, 1789  5  reporting 
on  conflicts  between  the  Creek  Nation  and  the  State  of  Georgia  and 
exploring  the  alternative  approaches  to  Indian  policy.  One  of  the 
underlying  theses  of  this  report  was  that  tribes  should  be  considered  as 
foreign  nations  and  that  tribal  lands  protected  by  treaty,  even  though 
situated  within  the  boundaries  of  a  state,  should  be  considered  as  out- 
side the  limits  of  jurisdiction  of  the  states.  It  was  this  premise  which 
Congress  acted  upon  in  enacting  the  Indian  Trade  and  Intercourse 
Act  and  it  was  this  premise  which  the  President  and  the  Senate 
acted  upon  in  its  treaty  negotiations  with  the  tribes. 

The  Constitutional  source  of  the  Congressional  authority  and  the 
exclusionary  impact  of  this  authority  on  the  power  of  states  over  In- 
dians and  Indian  country  within  the  boundaries  of  a  state  were  ac- 
knowledged and  firmly  rooted  into  the  American  Constitutional  fabric 
by  Chief  Justice  John  Marshall  in  Worcester  v.  Georgia  in  1832.6  Since 
the  date  this  decision  was  laid  down  it  has  formed  the  cornerstone  in 
judicial  analysis  of  the  federal,  tribal,  and  state  relationships.  The 
exclusivity  of  federal  jurisdiction  has  been  consistently  reaffirmed 
by  the  federal  judiciary  throughout  the  course  of  U.S.  historv.  See 
Fellows  v.  Blacksmith  (1856), 7  U.S.  v.  Ilolliday  (1865), 8  The  Kansas 
Indians  (1866), 9  The  New  York  Indians  (1866), 10  U.S.  v.  Kaaama 
(1886), al  Donnelly  v.  U.S.  (1913,) ,12  Rice  v.  Olson  (1945), 13  Williams 
v.  Lee  (1959),14  Kennerly  v.  District  Court  (1971)15  and  McClanahan 
v.  State  Tax  Comm:  (1973).16  The  McClanahan  case  notes  that  over 
the  course  of  years  there  has  been  some  "adjustment"  in  the  barrier  to 
the  application  of  state  law  within  Indian  country,  but  this  "adjust- 
ment" related  only  to  state  authority  over  non-Indians.17  Nothing 
could  be  more  clear  than  that  in  the  absence  of  a  federal  statute  spe- 
cifically authorizing  the  exercise  of  state  jurisdiction,  states  can  exer- 
cise no  jurisdiction  over  Indians  or  Indian  tribes  within  the  boundaries 
of  their  reservations. 

In  the  second  paragraph  numbered  one  it  states  that  the  plenary 
authority  of  Congress  has  been  exercised  even  to  the  point  of  with- 
drawal of  recognition  from  Indian  tribes,  compulsory  destruction  of 
tribal  schools  and  government,  and  forced  sale  of  tribal  assets.  The 


a  Act  of  Aug.  7,  17S9.  ch.  7,  1  Stat.  49:  Act  of  Aug.  7,  1789.  ch.  8.  1  Stat.  50:  Act  of 
Aug.  20,  1789,  ch.  10,  1  Stat.  54  ;  Act  of  Sept.  11,  1789,  ch.  13,  1  Stat.  67.  See  also  F.  Cohen 
Handbook  of  Federal  Indian  Law  68-69  (1st  ed.  1942). 

*  Act  of  July  22,  1790,  Ch.  33,  1  Stat.  137. 

5  1  American  State  Papers,  Indian  Affairs,  52-53  (1789). 

6  31  U.S.  (6  Pet.)  515.  560-61  (1832). 

7  60  U.S.  (19  How.)  366  (1856). 

8  70  U.S.  (3  Wall.)  407  (1865). 

9  72  U.S.  (5  Wall.)  737  (1866). 

10  72  U.S.  (5  Wall.)  761  (1866). 
11 118  U.S.  375  (1886). 

12  228  U.S.  243  (1913). 
^324  U.S.  786  (1945). 

14  358  U.S.  217  (1959). 

15  400  U.S.  423  (1971). 
18  411  U.S.  164  (1973). 

17  Id.  at  p.  171.  For  an  extensive  historical  analysis  of  this  "adjustment''  process  see 
"Development  of  Tripartite  Jurisdiction  in  Indian  Country",  Indian  Civil  Rights  Task 
Force,  Vol.  22,  No.  3,  Kansas  L.  Rev.  p.  351  (1974). 
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provision  further  calls  for  a  Congressional  acknowledgement  that  the 
Commerce  clause  standing  alone  does  not  authorize  federal  legislation 
regulating  the  internal  affairs  of  Indian  tribes,  but  that  in  fact  such 
legislation  has  been  enacted  and  it  has  withstood  the  test  of  judicial 
scrutiny.  Finally,  this  paragraph  calls  upon  the  Congress  to  accept  as 
a  fundamental  proposition  that  while  there  is  no  apparent  judicial 
restraint  upon  its  actions  towards  the  Indian  people,  there  is  a  moral 
obligation  of  the  highest  order  to  refrain  from  legislation  which  vio- 
lates its  solemn  commitments  to  the  Indian  people. 

Although  the  lead  statement  in  the  preceding  paragraph  may  seem 
excessive,  it  is  in  fact  conservative.  It  is  well  recognized  that  the  Gen- 
eral Allotment  Act  of  1887  18  was  designed  for  two  principle  purposes : 
(1)  to  terminate  the  communal  ownership  of  Indian  reservations 
through  forced  allotment  of  statutorily  prescribed  amounts  of  land 
to  individual  tribal  members  with  sale  of  surplus  acreage  to  home- 
steaders ;  and  (2)  to  undermine  gradually  by  this  process  the  authority 
of  tribal  governments.19  But  this  statute,  with  its  "evolutionary"  ap- 
proach to  indirect  erosion  of  tribal  government,  was  mild  compared 
to  the  statutory  dissolution  of  the  governments  of  the  Five  Civilized 
Tribes  of  Oklahoma. 

The  Act  of  April  26,  190G  20  providing  for  the  "Final  Disposition 
of  the  Affairs  of  the  Five  Civilized  Tribes  in  the  Indian  Territory*' 
was  a  blatant  disregard  and  violation  of  numerous  and  repeated  treaty 
commitments  made  to  these  tribes.21  It  was  an  action  against  a  group 
of  tribes  whose  governments  were  certainly  as  sophisticated  as  those 
of  the  western  territorial  governments  of  the  United  States,  whose 
governments  were  patterned  on  the  model  of  the  United  States  Gov- 
ernment, whose  governments  were  sufficiently  well  thought  of  that 
numerous  bills  were  introduced  in  Congress  during  the  19th  Century 
to  accept  them  into  the  United  States  as  an  Indian  state.22  It  was  an 
Act  which  simply  authorized  the  Secretary  of  the  Interior  to  take  over 
the  government  buildings  of  the  Five  tribes,  take  over  their  school 
buildings,  collect  their  accounts  receivable,  finance  his  own  operations 
of  the  schools  of  the  tribe  out  of  the  funds  of  the  tribes,  sell  off  the 
personal  property  of  the  government  offices  and  school  facilities,  and 
sell  off  the  real  property  of  the  tribes  in  excess  of  that  needed  for 
individual  allotments  to  tribal  members.23  This  Act  was  but  a  prelude 
to  later  termination  Acts  during  the  1950's  which  withdrew  federal 
recognition  from  numerous  tribes.  It  seems  a  small  matter  to  ask  that 
Congress  acknowledge  that  such  legislation  has  been  enacted  in  the 
past. 

The  second  sentence  of  the  second  paragraph  of  paragraph  num- 
bered one  calls  upon  Congress  to  recognize  that  the  Commerce  clause 
does  not  appear  to  authorize  legislation  affecting  the  internal  matters 
of  the  tribes,  but  that  such  legislation  has  been  enacted  in  the  past 
and  it  has  withstood  the  test  of  judicial  scrutiny.  Certainly  the  mass 
of  legislation  establishing  property  rights  of  individual  Indians  vis- 


18  Act  of  Feb.  8,  1887,  ch.  119,  24  Stat.  389. 

™  Draper  v.  U.S.,  164  U.S.  240,  243  (1896)  ;  Lewis  Meriam,  The  Problem  of  Indian  Ad- 
ministration, Brookings  Institute,  (Washington  1928). 

20  Act  of  April  26,  1906,  34  Stat.  137. 

21 C.  Kappler.  Vol.  II,  Indian  Ajftjirs.  I.a>rs  and  Treaties.  See  index  for  treaties  with 
each  of  these  tribes.  See  also  Part  VIII,  Chapter  2  infra. 

22  Seo .  Roy  Gittinger,  The  Formation  of  the  State  of  Oklahoma,  Univ.  of  Oklahoma 
Press  (1939  ed.). 

23  See  Act  of  April  26,  1906,  34  Stat.  137. 
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a-vis  the  communal  ownership  that  was  characteristic  of  Indian  tribes 
is  representative  of  this  class  of  legislation.2*  Equally  to  the  point  is 
the  Major  Crimes  Act 25  which  establishes  federal  jurisdiction  over 
crimes  committeed  by  one  Indian  against  the  person  or  property  of 
another  Indian,  even  if  both  be  members  of  the  same  tribe,  and  Title  II 
of  the  1968  Civil  Eights  Act 26  which  provides  for  habeas  corpus  review 
in  federal  courts  of  actions  of  tribal  governments  affecting  individuals, 
including  tribal  members,  under  their  jurisdiction. 

The  major  breakthrough  in  judicial  approval  of  such  legislation 
regulating  the  legal  rights  of  tribal  members  vis-a-vis  other  members 
of  the  same  tribe  was  U.S.  v.  Kagama  in  1886  27  affirming  the  convic- 
tion under  the  Major  Crimes  Act  of  one  Indian  for  the  murder  of 
another  Indian  who  was  a  member  of  the  same  tribe.  In  that  case  the 
Supreme  Court  searched  in  vain  for  Constitutional  authority  to  sustain 
the  legislation  in  question,  finally  affirming  the  statute  on  the  grounds 
that  Indian  tribes  were  "communities  dependent  on  the  United  States", 
alluding  to  their  relative  weakness  and  noting  the  fact  that  the  sur- 
rounding states  were  often  their  deadliest  enemies.28 

The  Major  Crimes  Act  was  enacted  in  1885 29  following  the  decision 
in  Ex  parte  Crow  Dog 30  holding  that  under  the  statutory  scheme  of 
the  General  Crimes  Act 31  the  federal  criminal  laws  were  not  appli- 
cable to  offenses  committed  by  Indians  against  Indians.  The  Major 
Crimes  Act  was  a  limited  response  to  the  situation  revealed  by  the 
Crow  Dog  decision.  With  the  exception  of  the  seven  major  felonies 
therein  described,  the  statute  was  designed  to  keep  intact  the  statutory 
scheme  of  the  1834  General  Crimes  Act  of  leaving  Indians  free  to 
govern  themselves  under  their  own  code  of  laws. 

The  policy  of  leaving  Indians  free  to  govern  themselves  under  their 
own  code  of  laws  continued  until  the  1940's.  In  1940  Congress  author- 
ized the  state  of  Kansas  to  assume  criminal  jurisdiction  over  Indian 
reservations  within  that  state.32  In  1948  similar  legislation  was  passed 
for  the  states  of  Iowa  33  and  New  York.34  Finally  in  1953,  in  the  now 
infamous  P.L.  83-280,35  Congress  enacted  general  legislation  provid- 
ing a  means  whereby  any  state  could  assume  civil  and  criminal  juris- 
diction over  Indians  within  their  state  boundaries.  The  problems  which 
this  legislation  generated  need  not  be  discussed  in  this  paper.  They  are 
well  known  to  Congress  and  are  documented  in  the  legislative  history 
to  the  1968  Civil  Rights  Act,  Title  IV  of  which  amended  the  1953 
legislation  to  require  tribal  consent  to  any  further  extension^  of  state 
jurisdiction  and  provided  a  means  for  states  to  retrocede  jurisdiction 
they  had  already  assumed.36 


24  Between  1887  and  1913  some  108  statutes  were  passed  alloting  lands  to  individual 
Indians  and  opening  reservation  lands  to  non-Indian  settlement.  See  Exhibit  1  to  Part  IV 
II :  233. 

25  18  U.S.C.  1153. 

28  25  U.S.C.  1301-1303. 
»  118  U.S.  375  (1886). 

28  Id.  at  3S3-85. 

29  Act  of  March  3,  1885,  ch.  341,  23  Stat.  362,  385.  (18  U.S.C.  1153). 
«°  109  U.S.  556  (1883). 

»  Section  25,  Act  of  June  30,  1834,  ch.  161,  4  Stat.  729  (18  U.S.C.  1152). 

s2  Act  of  June  8.  1940.  54  Stat.  249. 

»  Act  of  June  30.  1948,  62  Stat.  1161.  m    mmrtL 

84  Act  of  July  2,  1948,  62  Stat.  1224.  See  also  Act  of  Sept.  30,  1950,  64  Stat.  845 
authorizing  the  State  of  New  York  to  extend  their  civil  laws  over  Indian  country. 

85  Act  of  Aug.  15,  1953,  67  Stat.  588  (18  U.S.C.  1162,  28  U.S.C.  1360). 

88  Title  IV,  Act  of  April  11,  1968,  82  Stat.  78.  25  U.S.C.  1321-1326.  For  a  discussion 
of  jurisdictional  problems  arising  from  P.L.  83-280.  see  particularly  the  Summary  Report 
on  the  Constitutional  Rights  of  the  American  Indian,  prepared  by  the  staff  of  the  Sub- 
committee on  Constitutional  Rights  of  the  Senate  Committee  on  the  Judiciary,  6-14  (1964). 
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Just  as  the  Major  Crimes  Act  of  1885  was  intended  as  a  limited 
response  to  a  specific  situation  and  was  designed  to  leave  tribal  au- 
thority intact,  so  also  Title  II  of  the  1968  Civil  Rights  Act,37  the  so- 
called  Indian  Bill  of  Rights,  was  also  intended  to  have  limited  appli- 
cation with  minimal  impact  on  tribal  governments,  tribal  laws  and 
tribal  customs.  But  as  so  frequently  occurs  authority  exercised  by  the 
federal  Executive  exceeds  its  legislative  mandate  and  jurisdiction  as- 
sumed by  the  judiciary  is  stretched  to  the  outer  limits  under  the  theory 
that  where  there  is  a  wrong  there  must  be  a  remedy. 

The  Indian  Titles  of  the  1968  Civil  Rights  Act  (Titles  II  through 
VII)  are  an  amalgam  of  some  eight  Senate  bills  and  one  Senate  reso- 
lution introduced  in  the  1st  session  of  the  89th  Congress.38  S.  961  would 
have  simply  provided  "That  any  Indian  tribe  .  .  .  shall  be  subject  to 
the  same  limitations  and  restraints  as  those  which  are  imposed  on  the 
Government  of  the  United  States  by  the  United  States  Constitution/' 
S.  962  would  have  provided  any  person  convicted  in  an  Indian  court 
who  claimed  a  deprivation  of  a  Constitutional  right  a  right  of  appeal 
to  the  U.S.  District  Court  with  a  trial  de  novo.  And  S.  963  would  have 
authorized  and  directed  the  Attorney  General  of  the  United  States  to 
receive  and  investigate  any  written  complaint  filed  by  an  Indian 
alleging  deprivation  of  any  right  conferred  upon  a  citizen  of  the 
United  States  either  by  the  laws  or  the  Constitution  of  the  United 
States,  and  upon  finding  of  such  a  deprivation,  would  have  authorized 
and  directed  him  to  institute  such  legal  proceedings  as  might  be  neces- 
sary to  vindicate  that  right. 

When  the  legislation  was  finally  enacted,  the  sweeping  general  ap- 
plication of  the  United  States  Constitution  to  tribal  governments  was 
dropped  in  favor  of  statutorily-defined  rights  and  limitations  par- 
alleling the  provisions  of  the  first  10  amendments  to  the  U.S.  Con- 
stitution but  modified  to  fit  the  tribal  circumstances ; 39  the  general 
right  of  appeal  with  trial  de  novo  was  dropped  in  favor  of  an  ab- 
breviated provision  extending  the  privilege  of  the  writ  of  habeas  cor- 
pus to  any  person  to  test  the  legality  of  his  detention  by  order  of  an 
Indian  tribe40;  and  the  provisions  of  S.  963  authorizing  the  Attorney 
General  to  investigate  complaints  of  deprivation  of  rights  and  bring 
legal  action  were  dropped  entirely. 

The  adoption  of  a  statutory  definition  of  rights  and  limits  as  op- 
posed to  the  sweeping  application  of  the  U.S.  Constitution  has  had  the 
salutory  effect  of  enabling  federal  courts  to  construe  the  statute  in  such 
a  way  as  to  avoid  wholesale  application  of  federal  decisional  law  and 
permit  sensitive  responses  to  tribal  custom  and  tribal  governments.41 
However  this  judicial  sensitivity  is  far  from  consistent  in  its  appli- 
cation. 


«  Title  II,  Act  of  April  11,  1968.  82  Stat.  77  (28  U.S.C.  1301-1303). 

38  S.  961  through  S.  968  and  S.J.  40.  89th  Con?.,  1st  Sess.  For  the  text  of  these  hills 
and  the  resolution  see  Hearings  before  the  Subcommittee  on  Constitutional  Rights  of  the 
Senate  Committee  on  the  Judiciary,  held  June  22,  23,  24  and  29,  1965. 

89  2r>  U.S.C.  1302. 

40  25  U.S.C.  1303. 

41  See.  for  example,  Dahj  v.  U.S.,  483  F.  2d  700  (8th  Cir.  1973)  (tribal  apportionment 
for  election  of  tribal  council)  :  Big  Eagle  v.  Andera,  508  F.  2d  1293  (Sth  Cir.  1975) 
(vagueness  of  criminal  misdemeanor  statute)  ;  Seneca  Const.  Rights  Org.  v.  George,  348 
F.  Supp.  51  (W.D.  N.Y.  1972)  due  process  requirements  and  appeals  to  the  tribal  council 
rather  than  a  tribal  court)  :  Wounded  Head  v.  Tribal  Council  of  Oglala  Sioux  Tribe, 
507  F.  2d  1079  (8th  Cir.  1975)  (equal  protection  and  tribal  age  requirement  of  21  years 
for  eligibility  to  rote  in  tribal  elections)  :  and  Janis  v.  Wilson,  385  F.  Supp.  1143  (D.S.C. 
1974)   (due  process  rights  of  tribal  employees). 
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More  to  the  point  in  this  discussion  is  the  unlimited  jurisdiction  which 
federal  courts  have  assumed  over  every  conceivable  action  of  tribal 
government.  The  only  provision  in  the  1968  Act  which  grants  juris- 
diction to  federal  courts  is  found  in  25  U.S.C.  §  1303  extending  the 
privilege  of  the  writ  of  habeas  corpus.  Yet  every  circuit  in  which  the 
jurisdiction  of  the  court  to  hear  claims  of  a  non-criminal  nature  has 
been  questioned,  has  ruled  that  the  Act  waived  the  sovereign  im- 
munity of  the  tribe,  including  in  at  least  one  case  42  a  holding  that  the 
Act  waived  the  immunity  of  a  tribe  from  a  suit  for  money  damages 
based  on  the  actions  of  a  tribal  police  officer  in  making  an  arrest. 
Virtually  every  sovereign  enjoys  general  immunity  from  suit,  but  by 
virtue  of  these  decisions  tribes  are  now  vulnerable  to  every  kind  of 
action  which  can  in  some  way  through  the  ingenuity  of  the  legal  mind 
be  fitted  into  the  broad  provisions  of  the  Title  II  "Bill  of  Rights." 
Tribes  do  not  now  enjoy  the  immunities  that  pertain  to  federal,  state 
or  local  governments  yet  it  is  they  who  can  least  afford  the  costs  of 
excessive  litigation  or  money  judgments  against  tribal  funds. 

It  is  difficult  to  perceive  how  the  federal  courts  have  managed  to 
accord  this  Act  such  a  broad  jurisdictional  reach.  Certainly  it  flies  in 
the  face  of  the  time  honored  and  well  founded  doctrine  that  federal 
courts  are  courts  of  limited  jurisdiction,  enjoying  only  that  authority 
which  Congress  has  specifically  granted.  But  if  this  judicial  activism 
is  puzzling,  the  action  of  the  Department  of  Justice  in  establishing  an 
Indian  Rights  Division  to  enforce  the  provisions  of  this  Act  is  down- 
right inexplicable. 

The  Indian  Rights  Division  was  established  in  the  Department  of 
Justice  on  August  13,  1973,  with  a  broad  mandate  to  enforce  on  be- 
half of  Indian  people  the  protections  extended  to  them  bv  the  Civil 
Rights  Acts  of  1957,  I960,  1964  and  1968,  the  Voting  Rights  Act  of 
1965,  Title  II  of  the  Indian  Civil  Rights  Act  of  1968,  and  other  acts 
providing  federal  protection  of  individual  civil  rights.  While  the  work 
of  the  Indian  Rights  Division  in  enforcement  of  civil  rights  is  to  be 
commended,  the  early  focus  of  this  Division  appeared  most  heavily 
directed  toward  enforcement  of  Title  II  rights  against  tribal  gov- 
ernments. This  was  precisely  what  S.  963  would  have  authorized — a 
provision  which  was  not  included  in  the  1968  Civil  Rights  Act  when  it 
was  finally  passed. 

One  certainly  must  question  wherein  the  Department  of  Justice 
finds  its  authority  to  bring  legal  actions  against  tribes  on  behalf  of 
individuals  under  Title  II  of  the  Act.  It  would  appear  that  in  the 
matter  of  civil  rights  of  individuals  the  Attorney  General  has  only 
that  power  to  bring  legal  actions  which  Congress  has  specifically  given 
him.  In  the  case  of  Title  II  of  the  1968  Civil  Rights  Act,  power  of  the 
Attornejr  General  was  specifically  considered  in  S.  963  and  was  with- 
held. 

Virtually  every  civil  rights  act  since  Reconstruction  has  laid  out  in 
detail  the  authority  of  the  Attorney  General  in  enforcing  their  pro- 
visions and  the  authority  of  the  federal  courts  in  the  relief  which 
may  be  granted.  As  already  noted,  in  the  case  of  Title  II  of  the  1968 
Civil  Rights  Act,  the  authority  of  the  Attorney  General  was  spe- 
cifically considered  and  withheld,  and  except  for  the  habeas  corpus 
provision  of  Section  1303,  the  Act  is  silent  on  the  question  of  federal 
jurisdiction  and  remedial  relief  which  may  be  granted.  But  through 


42  Loncassion  v.  LeeUty,  334  F.  Supp.  370  (D.N.M.  1971), 
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the  ingenuity  of  the  federal  Executive  and  the  activism  of  the  federal 
courts,  what  was  originally  perceived  by  Congress  as  a  limited  in- 
cursion into  tribal  sovereignty  has  opened  the  doors  to  nearly  limitless 
litigation  possibilities.  The  brightest  spot  attending  this  legislation  is 
the  apparent  growing  judicial  appreciation  of  tribal  needs  and  the 
evolving  judicial  doctrine  requiring  exhaustion  of  tribal  remedies  as  a 
condition  precedent  to  the  exercise  of  federal  jurisdiction. 

The  final  sentence  in  the  second  paragraph  of  paragraph  numbered 
one  of  the  Declaration  calls  upon  Congress  to  recognize  that  while  there 
is  no  apparent  judicial  restraint  upon  its  plenary  power  over  Indian 
tribes,  there  is  a  moral  obligation  of  the  highest  order  to  refrain  from 
legislation  which  violates  its  solemn  commitments  to  the  Indian  people. 

The  extent  of  this  plenary  power  has  already  been  demonstrated  in 
connection  with  the  General  Allotment  Act  of  1887  and  the  xVct  of  1906 
providing  for  the  Final  Disposition  of  the  Affairs  of  the  Five  Civilized 
Tribes,  and  the  various  termination  Acts  of  the  1950's.43  The  lead 
case  in  terms  of  judicial  handwashing  of  authority  to  restrain  Con- 
gress in  its  management  of  Indian  affairs  is  Lone  Wolf  v.  Hitchcock  44 
affirming  the  power  of  Congress  to  unilaterally  abrogate  its  treaties 
with  Indian  tribes.  This,  in  fact,  Avas  not  the  first  such  judicial  treat- 
ment of  federal  legislation  vis-a-vis  treaty  obligations.  In  The  Cher- 
okee Tobacco  45  decided  in  1870  the  Supreme  Court  had  ruled  that  a 
statute  of  general  application,  in  this  case  a  federal  tax  statute,  super- 
ceded a  specific  treaty  provision  exempting  the  produce  of  the  Chero- 
kee Tribe  from  federal  taxation.  The  treaty  predated  the  general 
statute  by  only  two  years  and  predated  the  decision  by  only  four 
years. 

This  is  not  to  say  that  the  record  of  Congress  is  all  bad.  Demon- 
strably it  is  not.  It  is  to  say,  however,  that  the  judiciary  has  recognized 
in  Congress  virtually  unrestricted  authority  in  its  management  of  In- 
dian affairs.  In  Tuscarora  Indian  Nation  v.  F.P.C.46,  Justice  Black, 
in  a  dissenting  opinion,  noted  that  "Great  Xations,  like  great  men, 
should  keep  their  word.-'  The  Declaration  sought  in  this  paragraph  is 
no  more  than  that. 

2.  Permanency  of  Tribes 

Paragraph  numbered  two  of  the  proposed  Declaration  calls  upon 
Congress  to  declare  that  Indian  tribes  and  tribal  governments  are  now 
and  forever  will  be  a  permanent  part  of  the  American  political  fabric, 
and  it  calls  upon  Congress  to  participate  in  the  development  of  an  in- 
stitutional framework  which  will  give  meaning  and  substance  to  that 
declaration. 

Section  2(5)  of  P.L.  93-580  47  establishing  this  Policy  Review  Com- 
mission calls  for  "an  exploration  of  the  feasibility  of  alternative  elec- 
tive bodies  which  could  fully  represent  Indians  at  the  national  level 
of  Government  to  provide  Indians  with  maximum  participation  in  pol- 
icy formation  and  program  development."  The  primary  work  of  "ex- 
ploration of  alternatives"  is  being  done  by  another  Task  Force.  Never- 
theless certain  comments  are  in  order  here. 


43  See  text  accompanying  notes  IS  through  23. 
"187  U.S.  553  (1903K 

45  78  U.S.  (11  Wall.)  616  (1870). 

46  362  U.S.  99.  126  (1960). 

4"  Act  of  Jan.  2,  1975,  88  Stat.  1191. 
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The  proposed  Declaration  in  this  paragraph  numbered  two  does  not 
commit  the  Congress  to  any  institutional  form — it  does  commit  the 
Congress  to  a  principle.  It  is  a  commitment  of  vital  importance  to  the 
Indian  people,  for  it  will  give  clear  and  concrete  assurances  that  Con- 
gress meant  what  it  said  when  in  January  1975  it  declared  "its  com- 
mitment to  the  maintenance  of  the  Federal  Government's  unique 
and  continuing  relationship  with  and  responsibility  to  the  Indian 
people  through  the  establishment  of  a  meaningful  Indian  self-deter- 
mination policy  . . ." 48 

One  of  the  greatest  fears  of  the  Indian  people  is  that  of  termina- 
tion— withdrawal  of  federal  recognition  and,  incidently,  of  federal 
services.  The  thrust  of  all  12  paragraphs  of  this  proposed  Declaration 
of  Policy,  the  thrust  of  the  work  of  this  Commission,  and  the  thrust  of 
federal  legislation  over  the  recent  years  has  been  to  aid  Indians  in 
achieving  parity  with  their  non-Indian  neighbors  in  matters  of  health, 
education,  and  social  and  economic  well-being.  But  the  record  of  the 
federal  government  in  termination  legislation  reflects  that  it  is  precisely 
those  tribes  which  come  closest  to  true  parity  that  are  first  singled  out 
f  or  temiination.49 

Through  the  enactment  of  the  Menominee  Restoration  Act  in  1973,50 
the  Indian  Financing  Act  of  1974,51  and  the  Indian  Self-Determina- 
tion  and  Education  Assistance  Act  of  1975, 52  Congress  has  made  clear 
its  abandonment  of  the  termination  policies  manifested  in  H.C.R.  108. 
But  this  is  not  enough.  The  Congressional  policy  of  today  is  but  a  mat- 
ter of  historical  interest  tomorrow.  What  is  clearly  needed  is  the 
development  of  an  institutional  framework  within  the  American  po- 
litical system  which  will  assure  to  the  Indian  tribes  their  permanent 
place  in  the  political  structure  of  this  country. 

As  we  noted  at  the  beginning  of  this  discussion,  the  "exploration  of 
alternatives"  is  the  work  of  another  Task  Force.  However,  we  cannot 
help  noting  in  passing  that  the  Congress  has  had  no  difficulty  in  ac- 
cording to  the  Commonwealth  of  Puerto  Rico,  the  District  of  Colum- 
bia, Guam  and  the  Virgin  Islands  non-voting  representation  in  the 
Hosue  of  Representatives.  In  connection  with  these  four  delegates  we 
note  that  only  the  delegate  from  the  Commonwealth  of  Puerto  Rico 
serves  a  population  greater  than  that  of  the  recognized  Indian  com- 
munity within  the  United  States.53 

We  believe  that  consideration  should  be  given  to  opening  the  doors 
of  Congress  to  similar  representation  by  American  Indians.  How  bet- 
ter could  one  accomplish  the  desires  expressed  in  Section  2  (5)  of 
Public  Law  93-580 54  that  Indians  be  accorded  "maximum  participa- 
tion in  policy  formation  and  program  development."  How  better 
could  one  quell  the  fears  of  the  Indian  leaders  that  Congress  might 


48  Act  of  Jan.  4.  1975.  Sec.  3  (b),  88  Stat.  2203,  25  U.S.C.  450a(b)  (1970). 

*9  The  Congressional  studies  and  reports  which  led  to  eventual  adoption  of  H.C.R.  108, 
83rd  Cong.,  1st  Sess.,  are  replete  with  references  pegging  early  termination  to  the 
comparative  economic  well-being  and  social  sophistication  of  the  tribes.  Certainly  this 
was  the  central  critpria  emploved  bv  Congress  in  terminating  or  withdrawing  federal 
recognition  from  the  Menominee's.  See'Act  of  June  17,  1954,  68  Stat.  250,  25  U.S.C.  §§  891 
et  seq.  (1970). 

50  Act  of  Dec.  22.  1973.  87  Stat.  779,  25  U.S.C.  *|  903  et  seq.  (Supp.  1976). 

=1  Act  of  April  12.  1974.  88  Stat.  77.  25  U.S.C.  §§  1451  et  seq.  (Supp.  1976). 

52  Act  of  Jan.  4.  1975.  88  Stat.  2203.  25  U.S.C.  §§  450  et  seq.  (Supp.  1976). 

53  The  1976  Congressional  Directory,  94th  Cong..  2nd  Sess.,  pp.  196-97,  shows  the 
population  of  the  Commonwealth  of  Puerto  Rico  to  be  2,712,033  ;  District  of  Columbia  to 
be  756.510  :  Guam  84.996  and  the  Virgin  Islands  62,468. 

54  Act  of  Jan.  2,  1975,  SS  Stat.  1911. 
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one  day  return  to  the  policies  of  termination.  How  better  could  Con- 
gress give  assurance  to  the  Indian  people  that  they  are  a  truly  re- 
spected permanent  part  of  the  American  political  fabric. 

The  system  for  choosing  their  representative  must,  of  course,  be  de- 
veloped'by  the  Indian  people.55  The  adoption  of  the  Declaration  of 
principle  contained  in  paragraph  two  will  serve  as  a  mighty  stimulus 
to  debate  and  councils  among  the  Indian  people  which  will  lead  to  the 
development  of  the  "elective  bodies''  called  for  in  Section  2  (5)  of 
Public  Law  93-580. 

3.  Sources  of  Tribal  Authority 

Paragraph  three  of  the  proposed  Findings  and  Declaration  of 
Policy  calls  upon  Congress  to  recognize  that  the  power  and  authority 
of  Indian  tribes  emanates  from  their  recognized  status  as  sovereign 
dependent  nations ;  that  the  powers  of  the  tribes  do  not  derive  from 
any  grant  from  the  Constitution  of  the  United  States  nor  from  any 
Act  of  Congress :  that  the  Indian  tribes  always  have  had  and  do  now 
retain  all  powers  of  any  sovereign  except  as  to  those  powers  which 
have  been  specifically  limited  by  treaty  or  by  federal  statute ;  and  that 
within  these  limits,  the  Congress  reaffirms  its  commitments  to  leave 
the  Indian  people  within  the  Indian  country  free  from  state  or  fed- 
eral authority  and  free  to  be  governed  by  their  own  code  of  laws. 

Nothing  could  be  more  clear  than  that  Indian  tribes  are  distinct 
political  entities  whose  separate  sovereignty  has  been  uniformly  rec- 
ognized by  the  federal  government  throughout  history. 

The  Indian  Trade  and  Intercourse  Acts  from  1790  through  1834  58 
were  premised  on  that  concept;  the  entire  course  of  treaty  dealings 
between  the  United  States  and  the  Indian  tribes  was  premised  on  that 
concept; 57  the  Indian  Reorganization  Act  of  1934  and  the  Oklahoma 
Indian  Welfare  Act  of  1936  were  premised  on  that  concept ; 58  the 
Acts  terminating  federal  recognition  were  premised  on  that  concept; 
Title  II  of  the  1968  Civil  Rights  Act  was  premised  on  that  concept ; 59 
and  the  Indian  Self-Determination  and  Education  Assistance  Act  is 
premised  on  that  concept.60 

The  separate  sovereignty  of  Indian  tribes  has  been  repeatedly  ac- 
knowledged bv  the  federal  judiciary  ever  since  the  decision  in 
Worcester  v.  Georgia  in  1832.61  See  Ex  parte  Crow  Dog  (1883),62 
TcHton  v.  Mayes  (1896), 63  U.S.  v.  Quiver  (1916), 64  Iron  Crow  v. 
Oglala  Sioux  '(1956). G5  Barta  v.  Oglala  Sioux  Tribe  (1958), 66  Native 
American  Church  v.  Navajo  Tribal  Council  (1959), 67  Williams  v.  Lee 


55  The  Task  Force  has  not  researched  this  question  in  depth,  but  from  a  cursory  reading 
of  Article  1,  Section  2.  Clause  1  of  the  U.S.  Constitution  in  the  U.S.  Code  Annotated, 
particularly  the  annotations  under  note  6.  it  would  appear  there  is  great  latitude  for  the 
development  of  alternative  systems  which  could  be  adopted  by  the  Indian  community 
for  the  selection  of  Indian  delegates.  This  might  even  include  an  "Ambassador  at  Large" 
delected  bv  a  national  Indian  advisory  board  and  subject  to  recall  by  such  board. 

6«Act  of  July  22.  1790,  ch.  33,  IStat.  137;  Act  of  June  30,  1834,  ch.  161,  4  Stat.  720. 
See  also  note  4.  supra. 

57  Cherokee  Nation  v.  Georgia,  30  U.S.  (5  Pet.)  1  (1831)  ;  Worcester  v.  Georgia,  31  U.S. 
(6  Pet.)  515  (1832). 

56  Act  of  June  18,  1934.  48  Stat.  984  :  Act  of  June  26,  1936,  49  Stat.  1967. 
»  Title  II.  Act  of  April  11.  1968.  82  Stat.  77. 

»  Act  of  Jan.  4.  1975,  8S  Stat.  2203. 

61  Note  57.  supra. 

«2  109  U.S.  556  flSSS). 

63  163  U.S.  376  (1896). 

«*241  U.S.  602  (1916). 

6'231  F.  2d  89  (8th  Cir..  1956). 

■  250  F.  2d  553  (8th  CMr.,  1958). 

«7  272  F.  2d  131  (10th  Cir.,  1959). 

83-755 — 77 4 
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(1959), 68  McClanahan  v.  State  Tax  Commission  (1973), 69  and  UJS. 
v.Mazurie  (1975).70 

Yet  despite  the  clarity  of  these  judicial  pronouncements,  and  the 
history  of  the  unique  Federal-Indian  relationship  manifested  through 
these  statutes,  courts  continue  to  lose  sight  of  the  sovereign  character 
of  Indian  tribes,  and  Congress  and  administrators  continue  to  wonder 
where  a  tribe  gets  its  authority  to  perform  certain  acts. 

Thus  in  Colliflower  v.  Garland71  and  Settler  v.  Yakima  Tribal 
Court?2  the  9th  Circuit  stopped  just  short  of  finding  the  courts  of  those 
tribes  a  federal  instrumentality  based  on  the  fact  they  received  fed- 
eral support  and  were  successors-in-interest  to  courts  originally  estab- 
lished by  the  Secretary  of  the  Interior.73  In  U.S.  v.  De  Marrias 74 
and  U.S.  v.  Kills  Plenty75  the  doctrine  of  double  jeopardy  and  collat- 
eral estoppel  were  raised  by  defense  counsel  as  a  bar  to  federal  prose- 
cution subsequent  to  trials  in  tribal  courts  again  on  the  theory  that  tri- 
bal courts  were  mere  instruments  of  the  federal  government.  The 
De  Marrias  case  was  decided  on  other  grounds.  In  Kills  Plenty  the 
three  judge  court  divided  on  the  issue  of  whether  tribal  courts  were 
arms  of  the  federal  sovereign  or  derived  their  authority  from  the  sov- 
ereign power  of  the  tribe,  the  majority  of  the  court  ruling  in  favor  of 
tribal  sovereignty  on  the  basis  of  its  prior  decision  in  Iron  Crow  v. 
Oglala  Sioux  Tribe?6  the  dissent  holding  otherwise  on  the  basis  of 
Colliflower  and  Settler.77 

In  U.S.  v.  Mazurie  we  are  treated  to  the  spectacle  of  the  10th  Circuit 
rejecting  150  years  of  judicial  precedent  by  going  out  of  their  way  in 
dicta  to  find  that  Indian  tribes  are  no  more  than  associations  of 
citizens  whose  power  is  limited  to  its  own  membership,78  a  proposition 
which  the  Supreme  Court  promptly  rejected  in  reply  dicta  in  reversing 
the  10th  Circuit  decision.79  And  in  Oliphant  v.  Schlie  80  decided  by  the 
9th  Cir.  in  August,  1976,  we  find  a  dissenting;  judge  debating  the  Doint 
of  whether  the  authority  of  a  tribal  court  springs  from  the  sovereignty 
of  the  tribe  or  rests  on  a  federal  grant  of  power. 

The  need  for  clarification  of  this  issue  for  the  courts,  Congress  and 
the  Executive  is  manifest.  If  tribes  are  found  to  be  mere  instruments 
of  the  federal  government,  200  years  of  carefully  constructed  statutory 
arid  decisional  law  will  be  thrown  out  the  window;  if  their  powers  are 
found  to  be  dependent  upon  a  federal  grant,  it  will  be  necessary  for 
Congress  to  enact  an  entirely  new  code  of  laws,  for  the  basic  premise 
of  the  present  statutory  scheme  evolved  over  the  history  of  this  Nation, 
is  one  of  recognizing,  removing,  and  restoring  the  powers  of  tribes — 
a  scheme  which  is  at  complete  loggerheads  with  the  notion  that  the 
power  of  the  tribe  springs  from  federal  grant. 


«*  358  U.S.  217  (1959). 

69  411  U.S.  164  (1973). 

70  419  U.S.  544  (1975). 

71  342  F.  2d  369  (9th  Cir.,  1905). 

72  419  F.  2d  486  (9th  Cir.,  1969).  cert,  denied.  398  U.S.  903  (1970). 

"Title  II  of  the  1968  Civil  Rights  Act  (25  U.S.C.  1301-1303)  with  its  statutorily 
defined  rierhts  and  provision  for  habeas  corpus  review  of  tribal  court  judgments  eliminated 
the  need  for  resort  to  this  dangerous  doctrine. 

7*  441  F.  2d  1304  (8th  Cir..  1971). 

75  466  F.  2d  240  (8th  Cir.,  1972). 

76  See  note  65,  supra. 

77  See  notes  71  and  72.  supra. 

78  487  F.  2d  14  (10th  Cir.,  1973). 

79  419  U.S.  544  (1975). 

80  No.  74-2154  (9th  Cir.),  appeal  noted  April  30,  1974,  decision  docketed  August    1976. 
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Paragraph  three  of  the  proposed  Declaration  not  only  calls  upon 
Congress  to  recognize  the  source  of  tribal  authority  as  springing  from 
their  own  inherent  sovereignty,  it  also  calls  upon  Congress  to  declare 
that  the  tribes  retain  all  of  their  sovereign  powers  except  as  those 
powers  have  been  specifically  limited  by  treaty  or  federal  statute. 

The  doctrine  that  Indian  tribes  retain  all  those  inherent  powers  of 
any  government,  except  as  expressly  withdrawn  by  Congress,  is  well- 
established.  The  origin  of  this  principle  can  be  traced  to  the  1832 
landmark  ruling  of  Chief  Justice  John  Marshall  in  Worcester  v. 
Georgia.81  The  Interior  Department's  legal  treatise  on  Indian  law, 
originally  published  in  1940  under  the  editorship  of  Felix  Cohen, 
emphatically  restates  the  "inherent  powers''  doctrine.82  Reaffirmation 
of  this  fundamental  tenet  has  been  expressed  in  numerous  judicial  rul- 
ings since  Cohen's  scholarly  work  first  appeared.83 

Congress  since  passage  of  the  Indian  Reorganization  Act  in  1934  84 
has  on  several  occasions  recognized  both  the  inherent  powers  precept 
and  the  federal  trust  obligation  to  foster  tribal  self-government.85 
Some  judicial  rulings,  however,  as  discussed  above,  have  lost  sight  of 
the  source  and  scope  of  inherent  tribal  sovereignty.  Thus,  in  para- 
graph three  of  our  proposed  Declaration  we  ask  Congress  to  restate 
the  inherent  powers  principle.  Recommendations  for  more  effective 
implementation  of  this  principle  are  set  forth  in  Part  V,  Chapter  1 
infra  which  sets  forth  our  suggestions  for  realignment  and  revision  of 
Title  25  of  the  United  States  Code. 

4.  Reaffirmation  of  Trust  Commitment 

Paragraph  four  of  the  proposed  Declaration  calls  upon  Congress  to 
recognize  that  since  the  founding  of  this  Xation  it  has  been  the  declared 
policy  of  the  United  States  Government  to  preserve  and  protect  the 
people,  the  property  and  the  governments  of  the  Indian  nations.  It  asks 
that  Congress  reaffirm  its  commitment  to  that  policy. 

Of  all  of  the  paragraphs  in  the  proposed  Declaration,  this  is  prob- 
ably the  most  innocuous,  and  yet  it  is  as  important  to  the  rights  of 
Indians  as  are  any  of  the  other  findings  or  declarations.  It  is  innocuous 
because  the  books  of  statutes  and  the  books  of  case  law  are  filled  with 
reaffirmations  of  the  federal  policy  and  the  federal  duty  to  protect  the 
people,  the  property  and  the  governments  of  the  Indian  nations.  It  is 
important  because  too  often  the  Congress  has  deviated  from  this  well 
chosen  path.86  Too  often  the  federal  Executive  has  failed  to  fulfill  its 
trust  obligations  already  defined  by  law.  Too  often  the  courts  have 
given  sanction  to  blatant  violations  of  the  trust  obligations  on  the 


81  31  U.S.  (6  Pot.)  515.  559-560  (1832). 

82  P.  Cohen,  Handbook  of  Federal  Indian  Laic  122-123  (originally  published  in  1040; 
Univ.  of  New  Mexico  reprint,  1971).  The  late  Justice  Frankfurter  described  this  work 
as  "an  acknowledged  guide  for  the  Supreme  Court  in  Indian  litigation."  F.  Frankfurter, 
Of  Life  and  Law  and  Other  Things  that  Matter  143  (1967). 

&  See,  e.g.,  Bryan  v.  Itasca  County,  U.S.  96  S.  Ct.  2102,  2111  (June  14,  1976)  ;  Fisher  v. 
District  Court,  U.S.,  96  S.  Ct.  943,  947  (March  1,  1976)  :  Williams  v.  Lee,  358  U.S. 
217.  220  (1959)  ;  Oliphant  v.  Schlie,  supra  note  80;  Iron  Crow  v.  Oglala  Sioux  Tribe,  231 
P.  2d  89,  98  (8th  Cir.,  1956) 

;4  Act  of  June  18,  1934.  48  Stat.  984,  25  U.S.C.  §  461  et  seq.  (1970).  See  Part  V,  Chapter 
1  infra  for  a  detailed  discussion  of  the  affirmance  of  tribal  self-government  bv  this  Act. 

85  See.  e.g..  The  Indian  Civil  Rights  Act  of  April  11.  1968.  §  201(1).  (2).  82  Stat.  77,  25 
U.S.C.  |  1301(1),  (2)  (Supp.  1976)  ;  the  Indian  Self-Determination  and  Education  Assist- 
ance Act  of  January  4,  1975,  88  Stat.  2203,  25  U.S.C.  §§450  et  seq.  (1970).  See  also 
Part  V.  Chapter  1  infra. 

80  See  text,  page  33  accompanying  notes  1S-23. 
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theory  that  "[w]e  must  presume  that  Congress  acted  in  perfect  good 
faith..."87 

Except  for  the  deviations  of  Congress,  these  are  not  problems  of 
principle — they  are  failures  of  implementation.  The  problems  of 
federal  trust  obligations  are  discussed  extensively  in  the  report  of  Task 
Force  No.  1.  In  Part  V  of  this  report,  the  report  of  Task  Force  No.  9, 
we  propose  adoption  of  rules  of  general  construction  and  rules  relating 
to  affirmative  enforcement  and  award  of  attorney  fees  which  should  go 
far  toward  alleviating  the  deficiencies  in  Executive  and  Judicial  im- 
plementation. 

In  the  Northwest  Ordinance  of  1787  Congress  provided : 

The  utmost  good  faith  shall  always  be  observed  toward  the  Indians;  their 
land  and  property  shall  never  be  taken  from  them  without  their  consent ;  and  in 
their  property,  rights  and  liberty,  they  never  shall  be  invaded  or  disturbed  unless 
in  just  and  lawful  wars  authorized  by  Congress ;  but  laws  founded  in  justice 
and  humanity  shall  from  time  to  time  be  made,  for  preventing  wrongs  being 
done  to  them,  and  for  preserving  peace  and  friendship  with  them.88 

The  Declaration  sought  in  this  paragraph  asks  no  more  than  that 
Congress  reaffirm  its  commitment  many  times  made  to  exercise  and 
to  require  of  others  the  exercise  of  utmost  good  faith  toward  the 
Indian  people. 

5,  Removal  and  Assimilation  Policies  as  Causes  of  Economic 
Deprivation  and  Jurisdictional  Conflict 

Paragraph  five  of  the  proposed  Declaration  calls  for  a  finding  that 
the  policies  of  the  Westward  Removal  Act  of  1830  w  and  the  General 
Allotment  Act  of  1887  w  were  ill  conceived  and  that  these  policies  of 
the  past  have  a  direct  relationship  to  the  economic  and  social  condition 
of  the  American  Indian  today,  and  a  direct  relationship  to  the  problems 
that  now  confront  tribal  governments  everywhere. 

The  pity  and  pathos  accompanying  the  Westward  removal  policies 
has  been  so  thoroughly  documented  by  so  many  historians  it  simply 
bears  no  repetition  here.  The  entire  Nation  knows  the  shame  of  that 
period  of  history.  What  is  less  understood  is  the  wrong  that  attended 
the  Indian  policies  of  the  late  19th  and  early  20th  centuries  when  the 
remaining  Indian  land  base  was  being  broken  up,  conscious  efforts 
were  made  to  bring  about  the  demise  of  tribal  governments  and  con- 
certed efforts  in  the  guise  of  Indian  education  made  to  obliterate  from 
the  face  of  the  globe  the  Indian  languages  and  Indian  customs. 

That  the  General  Allotment  Act  of  1887  and  its  progeny  of  some 
108  allotment  and  opening  statutes 91  was  designed  to  accomplish  the 
first  two  of  these  objectives  is  well  documented.92  In  fact  it  was  precisely 
this  process  which  the  Indian  Reorganization  Act  of  1931 9S  was  de- 
signed to  reverse.  The  educational  policies  of  the  federal  establishment 
in  the  early  years  of  this  century  are  also  well  documented.94 


w  Lonewolf  v.  Hitchcock,  187  U.S.  553.  567,  568  (1903). 

88  This  Ordinance  was  recodified  verbatim  by  the  First  Congress  in  1789.   See  Act  of 
Aug.  7,  1789,  ch.  8,  1  Stat.  50.  The  quoted  language  is  from  Article  III  of  this  Ordinance. 

89  Act  of  May  28.  1830.  ch.  148.  4  Stat.  411. 

90  Act  of  Feb.  8,  1S87,  ch.  119,  24  Stat.  388. 

81  Rre  note  24,  supra.  See  Exhibit  1  to  Part  IV. 

82  Problem  of  Indian  Administration,  Brookings  Institution  (1928),  edited  by  L.  Meriam. 
93  Act  of  June  18.  1934.  ch.  576,  48  Stat.  984  (25  U.S.C.  461  et  seq.). 

Si  Senate    Committee   on    Labor    and    Public    Welfare.    Indian    Education :    A    National 
Tragedy— A  National  Challenge.  S.  Rept.  No.  91-501,  91st  Cong.,  2d  Sess.    (1969). 
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The  impact  of  the  allotment  and  opening  statutes  with  its  concom- 
itant checkerboarding  of  reservation  landholdings  and  the  jurisdic- 
tional conflict  which  this  has  engendered  between  tribal,  federal  and 
state  governments  is  well  known.  The  effect  of  the  educational  policies 
in  destroying  individual  pride  and  undermining  respect  for  tribal 
elders,  tribal  authorities  and  tribal  institutions  is  less  easily  measured. 

The  provision  in  this  paragraph  five  of  the  Declaration  asks  no  more 
than  that  Congress  recognize  the  present  consequences  of  the  misbe- 
gotten policies  of  the  past. 

6,  Reaffirmation  of  Indian  Reorganization  Act  Commitments 

Paragraph  six  of  the  proposed  Declaration  calls  upon  Congress  to 
reaffirm  the  policies  of  the  Indian  Reorganization  Act  of  1934 :  *  to 
put  an  end  to  the  allotment  era;  to  restore  to  the  Indian  people  an 
economically  viable  land  base  ■  to  provide  the  Indian  people  with  suffi- 
cient credit  through  a  revolving  loan  fund  that  they  might  develop 
their  own  resources  and  business  institutions;  to  recognize  the  rights  of 
the  Indian  people  to  be  self-governing ;  and  to  provide  through  the  em- 
ployment preference  policy  for  eventual  control  by  Indian  people  of 
the  Federal  agencies  responsible  for  protection  of  their  resources  and 
delivery  of  services  to  them. 

There  is  nothing  new  in  this  proposal.  The  Indian  Reorganization 
Act  (IRA)  remains  as  one  of  the  basic  statutes  governing  Indian 
Affairs  today.  The  fundamental  policy  conceptions  underlying  its  en- 
actment have  been  restated  in  more  recent  legislation,  notably  Title  II 
find  IV  of  the  1968  Indian  Civil  Rights  Act,96  the  Indian  Financing 
Act  of  1974,97  and  the  Indian  Self-Determination  and  Education  As- 
sistance Act  of  1975.98 

The  companion  measure  to  the  IRA,  the  Oklahoma  Indian  "Welfare 
Act  of  1936  (OIWA) ,"  was  intended  to  extend  all  of  the  policy  goals 
of  the  1934  legislation  to  Indian  tribes  in  Oklahoma.  The  objectives 
of  both  statutes,  however,  have  not  been  implemented  adequately  in 
the  last  forty  years.  This  is  true  especially  with  regard  to  land  acquisi- 
tion, federal  employment  preference,  and  full  recognition  by  federal 
administrators  of  the  residual  sovereignty  still  vested  in  tribal  govern- 
ments. In  Part  V  infra  detailing  our  proposed  realignment  of  Title  25 
of  the  United  States  Code,  as  well  as  in  Part  VIII  infra  setting  forth 
special  recommendations  regarding  Oklahoma  Tribes,  we  suggest  the 
merger  and  revision  of  IRA^and  OIWA  with  the  intention  of  enhanc- 
ing implementation  of  their  original  goals. 

7.  Repudiation  of  Termination  and  Restoration  of  Federal 
Recognition 

Paragraph  seven  of  the  Declaration  calls  upon  Congress  to  acknowl- 
edge the  wrongs  of  the  termination  era  and  to  repudiate  clearly  and 
forcefully  H.C.R.  108  10°  which  lay  at  the  heart  of  this  Congressional 
period.  We  have  already  noted  the  fear  with  which  the  Indian  com- 
munity regards  this  period  of  legislative  history.101  The  psychological 

65  25  U.S.C.  461  etseq. 

**  Act  of  April  11.  196S.  82  Stat.  77  (25  U.S. C.  1301-1303,  1321-1326). 

•J  Act  of  April  12.  1974.  88  Stat.  77  (25  U.S.C.  1451  et  seq.) 

**  Act  of  Jan.  4.  1975.  88  Stat.  2203  (25  U.S.C.  450  et  aeq.) 

Z/X^L31™*  26>  1936«  ch-  831«  49  stat.  1967  (25  U.S.C.  501  et  aeq.) 
ln0  H.C.R.  108.  83rd  Cong.,  1st  Sess. 
101  See  text  accompanying  note  49. 
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impact  of  this  Resolution  still  looms  large  in  the  minds  of  the  Indian 
people. 

Through  passage  of  the  Menominee  Restoration  Act  of  1973,102  the 
Indian  Financing  Act  of  1974,103  and  the  Indian  Self-Determination 
and  Education  Assistance  Act  of  1975,104  Congress  has  already  repudi- 
ated this  Resolution  in  spirit.  Only  stubborn  refusal  to  admit  error 
or  stubborn  indifference  to  the  concerns  the  continued  presence  of 
H.C.R.  108  has  on  the  Indian  people  can  cause  Congress  to  refuse  an 
express  repudiation  of  this  document. 

This  paragraph  also  calls  upon  Congress  to  commit  itself  to  the 
development  of  general  criteria  which  will  facilitate  restoration  of 
Federal  recognition  to  those  tribes  previously  terminated.  The  devel- 
opment of  such  criteria  is  principally  the  work  of  Task  Force  Xo.  10. 
Paragraph  number  eleven  of  our  proposed  Declaration  also  calls  for 
development  of  criteria  for  according  recognition  to  previously  un- 
recognized tribes,  another  function  which  is  the  primary  work  of 
Task  Force  No.  10.  We  do  not  propose  any  criteria  in  this  proposed 
Declaration  but  we  do  touch  briefly  on  the  issue  in  Part  V  of  this 
Report. 

8.  Reaffirmation  of  Policies  of  Recent  Legislation 
Paragraphs  eight,  nine  and  ten  of  the  proposed  Declaration  call 

upon  Congress  to  reaffirm  the  commitments  it  so  forcefully  and  elo- 
quently proclaimed  in  the  Indian  Financing  Act  of  1974  and  the  Indian 
Self-Determination  and  Education  Assistance  Acts  of  1975.  It  is  too 
early  to  understand  the  full  ramifications  of  these  Acts,  but  the  pro- 
nounced goals  are  clearly  in  the  best  interest  of  Indians.  The  Task 
Force  asks  for  a  restatement  of  these  goals  only  to  facilitate  the  process 
of  codification.  See  discussion  Part  V  of  this  Report. 

9.  Recognition  of  Unrecognized  Tribes 

Paragraph  number  eleven  calls  upon  Congress  to  recognize  that 
there  are  numerous  tribes  and  groups  of  Indian  people  who  have  been 
denied  Federal  recognition  for  lack  of  a  treaty  relationship  with  the 
United  States  or  lack  of  some  other  contact  with  Federal  authorities 
administering  Federal  Indian  laws.  This  fact  is  in  fact  well  known  by 
Congress.  Recent  legislation  regarding  educational  grants  adminis- 
tered by  the  Department  of  Health,  Education,  and  Welfare,  and 
funding  for  development  and  maintenance  of  manpower  training  pro- 
grams administered  by  the  Department  of  Labor  has  included  not  only 
Federally  recognized  tribes,  but  also  tribes  which  have  been  term- 
inated, tribes  reco^niized  by  the  states  but  not  the  Federal  Government, 
and  other  nonfederally  recognized  Indian  organizations  within  the 
scope  of  their  program  authorization.105 

This  is  not  -just  a  recent  insight  by  federal  authorities.In  1935  im- 
mediately following  passage  of  the  Indian  Reorganization  Act.  As- 
sistant Solicitor  Felix  Cohen  in  a  memorandum  to  the  Commissioner 
of  Indian  Affairs  held  that  half-blood  members  of  the  "Sionan  Indians 
of  North  Carolina'',  while  not  a  "recognized  tribe  now  under  federal 


™2  Act  of  Dec.  22,  1973,  87  Stat.  770. 

103  Note  97,  supra. 

104  Note  98  snpra 

i"5  Title  TV  of  Indian  Education  Act  of  1972,  Act  of  June  23.  1972.  86  Stat  345 i(2(V 
U.S.C.  1221  h)  :  Title  III  of  the  Comprehensive  Employment  and  Training  Act  of  197d, 
Act  of  Dec.  28,  1973,  S7  Stat.  S58  (20  U.S.C.  848a,  872). 
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jurisdiction",  nevertheless  were  entitled  to  certain  benefits  under  the 
1934  Act,  including  the  right  to  organize  under  Section  16  and  17  of 
that  Act.106 

Recent  federal  court  decisions  have  affirmed  the  right  of  previously 
unrecognized  tribes  and  tribal  groups  to  the  protection  of  federal 
Indian  statutes.  In  May  nor  v.  Morton 107  decided  in  1975,  it  was  held 
that  the  provisions  of  the  Indian  Reorganization  Act  of  1934  applied 
to  the  one-half  blood  members  of  the  Lumbee  tribe  in  Xorth  Carolina. 
Among  the  benefits  the  Act  accorded  them  ". . .  was  the  right  to  petition 
the  Secretary  to  establish  a  reservation  for  such  individuals,  which,  if 
granted,  would  afford  them  access  to  a  wide  range  of  federal  Indian 
services  [as  members  of  a  recognized  Indian  group  on  a 
reservation.]"108 

And  in  Passamaquodcly  Trihe  v.  Morton 109  also  decided  in  1975,  it 
was  held  that  the  tribe  was  and  always  had  been  recognized  (albeit 
not  "federally  recognized'*)  to  be  an  Indian  tribe,  that  the  state  of 
Maine  had  always  dealt  with  them  as  a  tribal  unit,  and  that  there  was 
no  evidence  that  the  absence  of  federal  dealings  with  them  was  based 
on  any  doubts  as  to  the  genuineness  of  their  status  as  an  Indian  tribe. 
The  court  affirmed  the  holding  of  the  U.S.  District  Court  below  that 
the  Xonintercourse  Act  of  1834  110  made  no  distinction  in  the  tribes 
to  which  it  applied  and,  on  the  basis  of  that  Act,  a  trust  relationship 
did  exist  between  the  Passamaquodcly  Tribe  and  the  United  States. 

As  a  follow  through  comment  to  these  two  decisions,  it  is  noted 
that  the  Lumbees  first  sought  federal  aid  from  the  Bureau  of  Indian 
Affairs  for  their  educational  system  in  the  late  1800's.  Their  petition 
was  denied  at  that  time  not  on  the  grounds  that  they  were  not  an 
Indian  tribe  but  rather  on  the  grounds  that  there  was  insufficient 
money  to  operate  the  programs  for  Indian  tribes  which  the  Bureau  was 
already  servicing.111 

Despite  the  victory  in  the  Passamaquoddy  case,  there  is  an  internal 
dispute  now  raging  within  the  Department  of  the  Interior  over  ex- 
actly what  services  the  Department  will  accord  that  tribe.  At  the  heart 
of  this  conflict  is  money. 

Additional  conflicts  within  the  Department  of  the  Interior  involve 
the  Stillaguamish  tribe  of  Washington  and  several  smaller  tribal 
groups  of  that  region,  all  of  which  have  fishing  rights  which  are  af- 
fected by  the  famous  Boldt  decision  in  U.S.  v.  Washington.112  The 
conflict  here  involves  both  money  and  the  recognition  of  rights  of 
any  other  Indian  entities  other  than  those  the  Department  is  already 
obligated  by  law  to  recognize. 

The  money  issue  is  a  matter  of  very  serious  concern  not  only  to  the 
Department  of  the  Interior  but  also  to  those  federally  recognized 


K6  See  K.  Funke.  Education  Assistance  and  Employment  Preference:  Who  is  an  Indian, 
4  American  Indian  L.  Rev.  1  at  26  C1976). 

107  510  F.  2d  1254  (D.C.  Cir..  1975). 

108  Id.  at  1256. 

109  Joint  Trihal  Council  of  the  Passamaquoddy  Trihe  v.  Morton,  528  F.  2d  370  (1st  Cir., 
1975).  aff'g  388  F.  Supn.  649  (D.  Maine.  1974). 

lir>Inc?inn  Trade  and  Intercourse  Act  of  1834.  Act  of  June  30,  1834,  ch.  161,  4  Stat. 
729.  now  codified  in  25  U.S.C.  §  177  (1970). 

111  The  sperific  document  in  which  this  decision  was  mode  is  not  immediately  available 
to  the  Task  Force.  It  is  included  in  the  records  of  the  Interior  Department  on  the  Maynor 
case  The  file  was  originally  docketed  in  the  Solicitor's  docket  room  under  the  caption 
Locklear  v.  Morton. 

112.^4  F_  Supp  312  (WD  Wash.,  1974),  aff'd,  520  F.  2d  676  (9th  Cir.,  1975),  cert. 
den.,  U.S.  (1976). 


46 

tribes  already  under  federal  jurisdiction.  The  fact  of  the  matter  is  that 
there  never  has  been  sufficient  money  appropriated  to  adequately  fund 
the  programs  which  the  Congress  has  directed  the  Bureau  of  Indian 
Affairs  and  other  agencies  to  perform.  The  causes  of  this  deficiency  are 
not  within  the  scope  of  this  Task  Force  Report. 

What  is  clear  is  that  given  the  long-standing  funding  inadequacy, 
the  Bureau  of  Indian  Affairs,  the  federal  Executive  generally,  and  all 
of  those  tribes  which  are  now  federally  recognized  and  are  now  re- 
ceiving federal  services  must,  of  necessity,  be  resistant  to  the  extension 
of  federal  recognition  and  federal  services  to  Indian  tribal  entities 
which  have  been  overlooked  or  ignored  in  the  past. 

In  recognition  of  this  very  legitimate  concern,  the  Task  Force  calls 
for  the  development  of  criteria  which  will  facilitate  the  extension  of 
recognition  to  Indian  groups  which  have  previously  been  denied  fed- 
eral recognition,  but  insists  that  such  extension  of  recognition  must  be 
coupled  with  a  firm  Congressional  commitment  to  appropriate  such 
additional  funds  in  the  future  as  are  necessary  to  provide  services  to 
these  newly  recognized  entities  without  diminishment  of  services  to 
those  tribes  already  recognized. 

As  previously  noted,  development  of  such  criteria  is  the  principal 
responsibility  of  Task  Force  No.  10.  However,  this  Task  Force  does 
propose  certain  tentative  criteria  in  Part  V  of  this  Report. 

10.  Urban  Indians  and  Delivery  of  Services 

Paragraph  twelve  of  the  Declaration,  the  last  paragraph,  calls  upon 
Congress  to  recognize  that  there  is  a  substantial  Indian  population 
residing  off-reservation  in  urban  areas  with  needs  not  unlike  those  re- 
siding within  the  reservation  setting.  It  calls  upon  Congress  to  recog- 
nize that  many  of  these  people  are  members  of  Federally  recognized 
tribes  but  many  others  are  not.  Finally  it  calls  upon  Congress  to  rec- 
ognize that  whether  or  not  these  people  are  members  of  Federally 
recognized  tribes,  they  share  a  common  historical,  cultural  and  social 
background  which  has  caused  the  existing  urban  social  system  to  fail 
them  and  which  justifies  and  requires  a  Federal  commitment  to  the 
delivery  of  services  through  programs  specifically  designed  to  meet 
their  needs.  As  in  the  case  of  extension  of  recognition  to  previously 
unrecognized  tribes,  this  paragraph  requires  that  this  commitment  to 
providing  services  to  urban  Indians  not  be  done  at  the  price  of 
diminishment  of  services  to  those  tribes  already  Federally  recognized. 

The  development  of  a  needs  assessment  of  the  urban  and  rural 
non-reservation  Indians  is  the  primary  work  of  Task  Force  No.  8.  The 
report  of  this  Task  Force,  Task  Force  No.  9,  makes  no  attempt  to 
assess  these  needs  or  make  any  suggestion  for  legislation  relating  to 
program  development.  We  do  note  that  the  provisions  of  current 
laws,  particularly  the  Snyder  Act  of  1921,113  certain  provisions  of  the 
Indian  Reorganization  Act  of  1934,114  the  Johnson-O'Malley  Act  of 
1934,115  and  the  Vocational  Training  Act  of  1956  116  in  addition  to  the 


"s  Act  of  Nov.  2,1921.  ch.  115,  42  Stat.  208  (25  U.S.C.  13).  • 

»*Aet  of  June  18,  1934,  eh.  576.  48  Stat.  984   (25  U.S.C.  461  et  seq.).  See  K    Funke, 
Educational  Assistance  and  Employment  Preference:  Who  is  an  Indian,  4  Am.  Ind.  L.  Rev. 

i«Act'of  April  16,  1934,  eh.  147,  48  Stat.  596,  as  amended,   (25  U.S.C.  452  et  seq.). 

See  also  K.  Funke.  Op.  cit..  note  114  supra.  •    mMt   .    •     . 

119  Act  of  August  3,  1956,  ch.  930,  70  Stat.  986,  as  amended,  (25  U.S.C.  309,  309a). 
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legislation  codified  in  other  Titles  of  the  United  States  Code 117  are 
broad  enough  to  authorize  current  programs  off-reservation,  within 
urban  settings  or  in  rural  non-reservation  areas.118 

(The  term  "rural  non-reservation  Indian"  is  intentionally  omitted 
from  the  proposed  Declaration.  It  is  a  term  principally  directed  at 
Oklahoma  Indians.  We  believe  the  term  is  completely  misleading,  a 
source  of  much  trouble,  and  is  a  term  founded  on  an  erroneous  prem- 
ise. See  Special  Oklahoma  report,  Part  VIII  of  this  Report) . 

The  election  of  the  Bureau  of  Indian  Affairs  to  restrict  its  program 
activity  to  members  of  Federally  recognized  tribes  who  live  on  or  near 
a  reservation,119  or  to  provide  by  regulations  for  a  one  year  cut-off 
period  of  assistance  to  Indians  who  relocate  from  the  reservation 
setting  to  the  urban  environment,120  is  primarily  a  decision  dictated 
not  by  desire  but  by  a  limitation  of  resources. 

The  Declaration  proposed  in  this  section  is  designed  to  cut  through 
the  esoteric  debate  that  so  frequently  accompanies  discussion  of  de- 
livery of  services  to  urban  Indians  or  Indians  who  live  in  a  rural  non- 
reservation  setting.  Too  often  the  discussion  descends  to  the  question 
of  whether  a  person  is  or  is  not  a  "member  of  a  Federally  recognized 
tribe." 

From  the  standpoint  of  delivery  of  services  in  an  urban  setting 
there  can  be  no  magic  ascribed  to  tribal  membership  per  se.  Surely  it 
serves  no  rational  purpose  to  argue  that  a  Klamath  Indian  living  in 
Seattle  was  an  Indian  entitled  to  federal  services  on  August  13, 1954. 
the  date  of  the  Klamath  Termination  Act,121  but  he  ceased  to  be  an  In- 
dian the  day  after  that  Act  became  effective.  Certainly  it  is  non- 
sensical to  say  that  a  Menominee  Indian  living  in  Minneapolis  was 
an  Indian  entitled  to  federal  services  on  June  IT,  1054,  the  date  of 
their  termination  Act,122  that  he  was  not  an  Indian  the  day  after  that 
Act  took  effect,  but  that  magically  on  Christmas  Eve  of  1973,  the  date 
of  their  restoration  Act 123  he  again  became  such  an  Indian. 

Clearly  such  discussion  leads  nowhere.  Nor  does  discussion  premised 
on  treaty  obligation.  The  unrestrained  plenary  power  of  Congress 
to  unilaterally  abrogate  the  treaty  commitments  of  the  United  States 
has  already  been  discussed.124  Either  Congress  will  deliver  the  services 
or  they  won't.  Moral  commitments  aside,  it  is  entirely  within  their 
prerogative. 

What  this  Declaration  does  seek  is  for  Congress  to  recognize  that 
there  is  a  substantial  body  of  Indian  people  living  in  the  urban  setting ; 
that  whether  or  not  these  people  are  members  of  a  currently  recognized 
tribe  they  are  all  Indians,  sharing  a  common  social  and  cultural  back- 
ground ;  sharing  a  common  historical  background  with  the  "dominant 
society"  which  dislocated  them;  people  sharing  in  common  a  claim 
upon  the  United  States  for  aid  in  coping  with  this  modern  society. 


n7  See  note  105,  supra. 

u*Ruiz  v.  Morton,  415  U.S.  199  (1974)  ;  Mnynor  v.  Morton,  510  F.  2d  1254  (D.C.  Cir., 
1975). 

*»  Title  66.  Indian  Affairs  Manual,  3.1.4.  (1965  release).  See  B.I.A.  Manual  study, 
Part  VII  of  this  Report,  pp.  341-382. 

120  Title  25,  Code  of  Federal  Regulations,  Part  34,  Sections  34.1  et  seq. ;  Vol.  82  Indian 
Affairs  Manual.  See  B.I.A.  Manual  study,  Part  VII  of  this  Report. 

121  Act  of  Aug.  13,  1954,  ch.  732,  68  Stat.  718  (25  U.S.C.  564  et  seq.). 

122  Act  of  June  17,  1954,  ch.  303,  68  Stat.  250  (25  U.S.C.  891  et  seq.). 
»  Act  of  Dec.  22,  1973,  87  Stat.  779  (25  U.S.C.  903  et  seq.). 

124  See  text  page  37  accompanying  notes  43-45. 
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Surely  this  is  all  the  justification  that  is  necessary  to  support  the  fund- 
ing and  operation  of  federal  programs  specifically  designed  for  the 
Indian  needs. 

The  Task  Force  concludes  its  discussion  of  this  paragraph  of  the 
Declaration  by  reemphasizing  the  need  that  in  the  funding  and  op- 
eration of  these  programs  the  services  directed  to  the  reservation  based 
Federally  recognized  tribes  not  be  slighted  or  diminished.  From  all 
of  the  evidence  gathered  by  the  Policy  Keview  Commission  the  needs 
of  the  reservation  based  Indians  are  even  now  being  inadequately 
served.  Further  dissipation  of  moneys  for  those  programs  would  be 
intolerable. 
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Part  V.  Major  Recommendations  on  Revision  of  Title  25  of  the 

United  States  Code 

introduction 

In  light  of  the  statutory  charge  given  the  Task  Force — to  consoli- 
date, revise,  and  codify  Federal  Indian  laws — we  have  examined 
Title  25  of  the  United  States  Code,  provisions  affecting  Indians  that 
are  found  in  other  Titles  of  the  Code,  and  relevant  uncodified  laws 
containd  in  the  United  States  Statutes  at  Large.  Due  to  the  volume 
and  complexity  of  these  materials,  our  primary  analysis  was  addressed 
to  Title  25.  Our  proposals  herein,  however,  do  include  some  recommen- 
dations regarding  statutes  outside  of  that  Title. 

Our  primary  recommendation  with  regard  to  Title  25  calls  for  re- 
codification thereof  in  accord  with  our  suggested  realignment  and 
substantive  revisions  of  the  provisions  contained  therein.  As  a  matter 
of  structure,  we  propose  initially  a  new  Part  and  Chapter  breakdown 
for  a  recodified  Title  25.  This  approach  is  intended  to  organize  that 
Title  into  a  more  orderly  and  logical  framework  than  presently  is 
found  therein.  More  significantly,  our  recommended  realignment  is 
designed  to  emphasize  a  structural  framework  for  Title  25  that  is 
consonant  with  the  prevailing  federal  policies  of  Indian  cultural, 
economic  and  political  self-determination. 

In  addition  to  this  schematic  rearrangement  of  the  present  Title  25, 
we  have  also  made  extensive  recommendations  regarding  repeal  and 
amendment  of  various  sections  therein.  We  further  have  proposed  the 
addition  of  new  provisions  to  be  codified  in  that  Title.  These  substan- 
tive recommendations  have  been  premised  upon  the  following  goals : 
(1 )  to  eliminate  provisions  that  are  obsolete  either  due  to  the  passage 
of  time  or  the  enactment  of  subsequent  legislation;  (2)  to  consolidate 
provisions  that  are  redundant  or  that  should  as  a  matter  of  logic  and 
coherence  be  merged ;  (3)  to  repeal  provisions  that  reflect  past  federal 
policies  totally  inconsistent  with  the  current  Congressional  commit- 
ment to  Indian  self-determination;  (4)  to  amend  provisions  where 
feasible  to  accord  with  this  present  federal  commitment;  and  (5)  to 
add  new  provisions  that  will  facilitate  implementation  of  that 
coinmitment. 

In  seeking  to  achieve  these  goals,  we  have  examined  all  provisions 
now  found  in  Title  25  in  considerable  detail.  Our  theoretical  frame- 
work for  both  realignment  and  substantive  revisions  of  that  Title 
lias  been  the  "Congressional  Findings  and  Declaration  of  Policy'' 
set  forth  in  Part  IV  of  our  Report  supra.  Attached  as  Appendix  I  to 
this  Report  is  a  Chart  which  lists:  (1)  all  provisions  of  general  ap- 
plicability contained  in  Title  25 ;  (2)  our  proposed  placement  of  those 
provisions  within  the  recommended  structural  realignment  of  that 
Title;  (3)  our  proposals,  along  with  brief  commentary,  regarding 
retention,  deletion,  repeal,  consolidation  or  amendment  of  each  pro- 
vision; and  (4)  cross-references  to  other  relevant  provisions  of  the 
realigned  Title.  See  Volume  II,  pages  1-145. 

(51) 


52 

Our  recommended  realignment  of  Title  25  projects  a  division  thereof 
into  the  following  10  Parts : 

Part  I.  Basic  Principles  of  the  Federal  Trust  Responsibility  to  Indian  Tribes. 

Part  II.  Federal  Administration. 

Part  III.  Lands. 

Part  IV.  Natural  Resources. 

Part  V.  Economic  Development. 

Part  VI.  Funds. 

Part  VII.  Descent  and  Distribution. 

Part  VIII.  Services. 

Part  IX.  Jurisdiction  and  Procedure. 

Part  X.  Miscellaneous. 

Following  the  master  chart  that  covers  our  proposals  with  respect 
to  each  provision  of  the  current  Title  25,  we  have  charted  in  Appendix 
I  the  Chapter  breakdown  of  each  of  the  above  new  10  Parts,  exclud- 
ing Part  I,  Basic  Principles  of  the  Federal  Trust  Responsibility  to 
Indian  Tribes,  which  includes  for  the  most  part  new  statutory  pro- 
posals hereinafter  discussed. 

We  have  included  in  Appendix  V  the  research  materials  used  in 
preparation  of  the  appendiced  charts.  These  materials  include  a 
detailed  subject  matter  breakdown  or  index  of  Title  25  which  we 
developed  as  a  guide  for  rearrangement  and  revision  of  the  Code. 
This  subject  matter  index  divided  all  the  present  Title  25  sections,  or 
parts  thereof,  into  a  tentative  Part  and  Chapter  realignment.  From 
this  point  we  then  developed  extensive  charts,  with  substantive  com- 
mentary included,  that  refined  further  our  initial  organization  scheme 
for  the  Code.  See  Volume  II,  page  763. 

Both  the  subject  matter  index  and  these  preliminary  charts  will  be 
available  as  working  papers  for  use  by  the  Policy  Review  Commission 
and  its  staff  in  preparing  a  Final  Report  for  Congress.  Although  we 
believe  that  our  proposals  for  realignment  and  substantive  revision  of 
Title  25  are  sound,  time  has  not  permitted  the  exhaustive  analysis  of 
all  provisions  that  should  precede  recodification.  Given  the  limited 
time  for  preparation  of  the  Commission's  Final  Report  and  its  reduced 
staff,  the  Commission  itself  cannot  anticipate  completion  of  a  thorough 
recodification  proposal. 

Accordingly,  we  recommend  that  Congress  as  soon  as  feasible  should 
establish  a  special  body  to  carry  forward  on  the  work  we  have  substan- 
tially begun.  We  further  propose  that  Congress,  in  authorizing  a  fol- 
low-up recodification  effort,  should  endorse  the  realignment  scheme 
we  have  advanced,  especially  the  "Congressional  Findings  and  Dec- 
laration of  Policy"  set  forth  in  Part  IV  supra.  In  addition,  we  recom- 
mend that  any  body  created  to  complete  a  recodification  proposal  for 
Congressional  consideration  should  be  headed  and  staffed  with  Indian 
attorneys. 

In  the  balance  of  this  Part  V  of  the  Report  we  discuss  our  major 
recommendations  for  substantive  revision  of  Title  25.  These  recom- 
mendations are  grouped  into  10  chapters,  each  of  which  corresponds 
seriatim  to  our  proposed  10  Parts  of  a  realised  Code.  At  the  begin- 
ning of  each  of  these  chapters  we  have  noted  briefly  the  considerations 
that  led  us  to  recommend  each  new  Code  Part  as  well  as  the  nature  of 
provisions  placed  in  each  Part.  Some  of  our  recommendations  as  noted 
below  are  merely  summarized  in  this  Part  V,  with  more  detailed  anal- 
ysis thereof  appearing  in  position  papers  set  forth  in  Part  VI  infra. 


Chapter  1.  Basic  Principles  of  the  Federal  Trust  Kesponsibiltty 

to  Indian  Treses 

In  this  Chapter  we  have  set  forth  all  of  our  recommendations  regard- 
ing the  proposal  for  a  new  Part  I  of  a  recodified  Title  25  of  the  United 
States  Code.  We  first  summarize  the  contents  of  this  new  Part  I  and, 
thereafter  we  examine  each  recommendation  in  more  detail. 

Proposed  Part  I  would  be  designated  as  "Basic  Principles  of  the 
Federal  Trust  Responsibility  to  Indian  Tribes"  and  would  contain  five 
Chapters  entitled  as  follows : 

Chapter  1.  Congressional  Findings  and  Declaration  of  Policy. 

Chapter  2.  Reaffirmation  of  Indian  Treaties  and  Agreements. 

Chapter  3.  General  Construction  Statute. 

Chapter  4.  Criteria  for  Federal  Recognition  of  Indian  Tribes. 

Chapter  5.  Scope  and  Exercise  of  Inherent  Powers  of  Tribal  Self-Government. 

Chapter  1  would  codify  the  Congressional  Findings  and  Declaration 
of  Policy  set  forth  in  Part  IV  of  our  Report,  supra,  at  pages  28-30. 

Chapter  2  would  contain  an  amended  version  of  25  U.S.C.  §  71 
(1970) ,  with  the  intent  of  reaffirming  the  continuing  validity  of  Indian 
treaties  as  well  as  codifying  the  case  law  rule  according  to  post-1871 
agreements  between  the  United  States  and  Indian  Tribes  a  legal  stature 
essentially  equivalent  to  pre-1871  treaties.  In  addition,  we  propose  that 
henceforth  Congress  should  not  abrogate  or  modify  treaties  and  agree- 
ments without  the  consent  of  the  affected  Indians. 

Chapter  3  would  codify  six  rules  of  construction  to  be  utilized  by 
the  executive,  legislative,  and  judicial  branches  of  both  the  Federal 
and  State  Governments  in  the  interpretation  or  application  of  treaties, 
agreements,  statutes,  and  executive  orders  affecting  Indians  and  Indian 
tribes.  These  rules  would  relate  to : 

(1)  The  continuation  of  rights  reserved  or  granted  to  any  Indian  or 
Indian  tribe  by  federal  treaties,  agreements,  statutes,  and  executive 
orders  absent  an  explicit  Congressional  intention  to  abrogate  or  to 
modify  such  rights  in  subsequent  legislation ; 

(2)  The  codification  of  general  interpretative  rules  developed  by  the 
courts  for  determining  the  nature  and  extent  of  rights  reserved  or 
granted  to  Indians  or  Indian  tribes  by  federal  treaties,  agreements, 
statutes,  and  executive  orders ; 

(3)  The  recognition  of  Indian  tribes  as  independent  units  of  gov- 
ernment for  purposes  of  eligibility  under  federal  domestic  assistance 
legislation  channeling  funds  to  state  and  local  governments ; 

(4)  The  recognition  of  Indian  tribes  as  independent  units  of  gov- 
ernment for  purposes  of  general  federal  legislation  delegating  regula- 
tory power  to  State  and  local  governments ; 

(5)  The  continuance  for  jurisdictional  purposes  of  the  originally 
established  boundaries  of  an  Indian  reservation  absent  an  expressed 
Congressional  intention  in  subsequent  legislation  to  dissolve  or  to  di- 
minish such  boundaries ; 

(53) 
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(6)  The  codification  of  the  longstanding  judicial  doctrine  that  In- 
dian tribes  possess  all  inherent  attributes  of  internal  sovereignity  ex- 
cept as  explicitly  terminated  or  modified  by  federal  treaties  or  laws. 

Chapter  4  would  contain  specific  standards  of  general  applicability 
regarding  recognition  of  Indian  tribes  by  the  Federal  Government  for 
purposes  of  (1)  eligibility  for  federal  programs  and  services,  and  (2) 
application  of  federal  statutes  which  by  their  terms  apply  to  "Indian 
tribes." 

Chapter  5  would  address  the  scope  and  exercise  of  the  inherent  gov- 
erning powers  of  Indian  tribes,  including  provisions  to  delimit  the  role 
of  the  Secretary  of  the  Interior  in  the  organization  and  operation  of 
tribal  governments. 

Initially,  we  would  repeal  those  sections  of  the  1934  Indian  Reor- 
ganization Act  (IRA)  which  either  operated  by  their  terms,  or  have 
been  construed  by  the  Interior  Department,  to  exclude  Alaska  Natives, 
Oklahoma  Indian  tribes,  and  about  73  other  federally-recognized  tribes 
from  coverage  under  some  or  all  of  the  IRA  provisions.  Further,  we 
would  merge  the  IRA  provisions  authorizing  optional  organization  of 
tribal  governments  under  Secretarial  supervision  with  comparable 
portions  of  the  1936  Oklahoma  Indian  Welfare  Act  (OIWA) .  As  thus 
consolidated,  these  sections  of  IRA  and  OIWA  would  then  be  sub- 
stantially amended  to  make  the  following  principles  and  provisions 
applicable  to  all  federally-recognized  tribes : 

(1)  The  inherent  power  of  any  Indian  tribe  to  determine  its  own 
form  of  government,  absent  explicit  modification  by  federal  treaty  or 
statute,  would  be  reaffirmed. 

(2)  Any  Indian  tribe  would  be  recognized  to  possess  the  option  of 
adopting,  amending,  and  dissolving  a  constitution  and  bylaws  or 
other  written  organic  governing  document.  The  two  limitations  upon 
such  tribal  options  would  be : 

(a)  statutory  criteria  requiring  that  a  specified  percentage  of 
the  tribal  membership  must  approve  such  action  by  referendum 
vote  in  elections  conducted  either  by  the  Secreatry  of  the  Interior 
or  delegated  by  him,  pursuant  to  statutory  criteria,  to  tribal  con- 
trol ;  and 

(b)  authorization  for  the  Secretary  to  approve  the  validity  of 
only  those  constitutional  provisions  or  amendments  that  directly 
relate  to  his  trust  responsibility  as  delegated  by  specific  federal 
statutes.  A  similar  limitation  would  be  imposed  on  the  Secretary's 
review  authority  over  tribal  ordinances,  resolutions  or  other  laws 
enacted  pursuant  to  tribal  organic  governing  documents. 

(3)  Any  Indian  tribe,  regardless  of  whether  or  not  it  has  adopted  a 
written  constitution,  would  be  recognized  to  possess  all  inherent  attri- 
butes of  internal  sovereignty  except  as  explicitly  abrogated  or  modified 
by  treaty  or  Act  of  Congress.  In  addition,  again  independent  of 
whether  or  not  a  tribe  is  constitutionally  organized,  all  tribes  would  be 
accorded  those  rights  and  protections  now  found  in  paragraph  two  of 
IRA  §  16  (25  TT.S.C.  §  476).  including  most  notably  the  power  to  veto 
anv  disnosition  of  tribal  lands  and  funds  bv  the  Federal  Government. 

(4)  The  authoritv  of  the  Secreatry  of  the  Interior  to  resolve  dis- 
putes concerning  fa)  elections  to  adopt,  amend,  or  dissolve  tribal  con- 
stitutions or  other  organic  governing  documents,   (b)   elections  for 
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members  of  the  tribal  council  or  other  tribal  governing  body,  and  (c) 
eligibility  for  membership  in  an  Indian  tribe  for  any  purpose  would  be 
confined  in  each  instance  by  a  requirement  that  the  Secretary  must 
abide  by  decisions  reached  by  tribal  courts,  tribal  election  or  member- 
ship panels,  or  other  tribal  dispute-resolving  mechanisms  that  have 
been  certified  by  the  Secretary  to  provide  an  impartial,  speedy,  and 
adequate  remedy  according  to  specified  statutory  criteria.  These  pro- 
visions for  Departmental  deference  to  tribal  decision-making  are  pro- 
posed as  amendments  to  the  1968  Indian  Civil  Rights  Act.  The 
definitional  portion  of  that  Act  (25  U.S.C.  §  1301)  as  well  as  the 
so-called  ''Indian  Bill  of  Rights"  contained  therein  (25  U.S.C.  §  13Q2) 
would  be  placed  in  proposed  Chapter  5  of  new  Part  I  of  a  realigned 
Title  25  as  Congressional  modulations  of  inherent  tribal  sovereignty. 

(5)  Finally,  we  would  also  amend  the  1968  Indian  Bill  of  Rights  to 
provide  that:  (a)  the  current  requirement  therein  for  trial  by  jury  in 
certain  tribal  criminal  proceedings  [25  U.S.C  >;  1302  (10)]  should  be 
relaxed  so  as  to  make  availability  of  that  right  optional  in  all  cases  ac- 
cording to  the  wishes  of  the  governing  body  of  each  tribe :  and  (b)  the 
present  requirement  therein  for  retention  of  a  professional  lawyer  at 
the  accused's  expense  in  tribal  criminal  proceedings  (25  U.S.C1.  §  1032 
(G) )  should  be  modified  to  permit  at  tribal  option  a  ban  on  appearance 
by  attorneys  in  such  proceedings  if  competent  lay  advocates  are  avail- 
able to  represent  adequately  the  rights  of  the  accused. 

All  of  the  recommendations  outlined  above  for  a  new  Part  I  of 
Title  25  are  designed  to  codify  certain  fundamental  legal  principles 
and  policies  underlying  the  Federal-Indian  relationship.  These  prin- 
ciples-policies are  placed  at  the  threshold  of  the  Code:  (a)  to  under- 
score their  significance  as  a  theoretical  framework  for  interpreta- 
tion of  the  Federal  Government's  trust  responsibility  to  Indian  tribes  : 
and  (b)  to  facilitate  the  practical  implementation  of  that  responsi- 
bility. Many  of  these  recommendations  are  merely  a  restatement  of 
existing  Congressional  policy  or  a  codification  of  well-established 
judicial  doctrines. 

Some  of  our  new  Part  I  proposals  do  modify  existing  statutory  pro- 
visions and  judicial  rulings.  In  the  former  category  are  certain  recom- 
mendations for  amendment  of  the  IRA.  OlWA,  and  the  1968  Indian 
Kill  of  Rights.  Certain  court  decisions  would  be  altered  by  those  por- 
tions of  our  proposed  General  Construction  Statute  that  require  abro- 
gation of  Indian  treaty  rights  and  reservation  boundaries  to  be 
fexpressed  in  most  explicit  terms  on  the  face  of  subsequent  federal  legis- 
lation. These  alterations  of  statutory  and  case  law  are  advanced  as 
Appropriate  extensions  of  the  prevailing  Congressional  goals  of  pro- 
moting tribal  sovereignty  and  self-determination. 

We  now  examine  in  more  detail  the  contents  of  the  five  proposed 
Charters  of  new  Part  I  of  Title  25. 


A.  CONGRESSIONAL  FINDINGS  AND  DECLARATION  OF  POLICY 

(Proposed  Part  I,  Chapter  1,  Title  25  United  States  Code) 

In  this  initial  Chapter  the  proposed  "Congressional  Findings  and 
Declaration  of  Policy"  set  forth  in  Part  IV  of  our  Report,  supra,  at 
pages  23  to  30,  would  appear  verbatim.  The  commentary  accompany- 
ing this  proposal  (see  Part  IV,  supra,  at  page  31  et  seq.)  explains  in 
considerable  detail  each  of  the  twelve  paragraphs  thereof.  As  noted 
in  that  commentary,  the  "Congressional  Findings  and  Declaration  of 
Policy"  is  essentially  a  restatement  of  fundamental,  longstanding  prin- 
ciples underlying  the  Federal-Indian  relationship. 

The  commentary  in  Part  IV  further  justifies  the  necessity  for  such 
a  restatement  as  well  as  its  placement  at  the  very  threshold  of  a  re- 
codified Title  25.  To  reiterate  briefly,  this  proposal  will  serve  to  clarify 
the  divisions  of  sovereignty  among  Federal,  Tribal  and  State  govern- 
ments and  to  reaffirm  in  broad  outline  the  commitments  already  made 
by  the  Federal  Government  to  Indian  Tribes  in  the  discharge  of  its 
fiduciary  obligations.  Location  of  the  proposal  at  the  beginning  of  the 
Code  will  provide  the  theoretical  framework  for  both  interpretation 
and  implementation  of  subsequent  portions  of  Title  25.  Finally,  the 
"Congressional  Findings  and  Declaration  of  Policy"  will  further 
operate  as  a  guideline  for  enactment  of  future  legislation  consonant 
with  the  cornerstone  principles  announced  therein. 
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B.    REAFFIRMATION    OF    INDIAN   TREATIES    AND    AGREEMENTS 

(Proposed  Part  I,  Chapter  2.  Title  25,  United  States  Code) 

In  this  Chapter  we  recommend  recodification  of  the  1871  federal 
statute  1  that  terminated  the  era  of  treaty-making  between  the  United 
States  and  Indian  tribes  but  expressly  preserved  the  continuing  force 
and  validity  of  prior  treaties.  We  further  propose  addition  of  new 
language  in  this  statute  to  achieve  two  purposes  :  (1)  to  codify  the  case 
law  doctrine  that  ••agreements"  concluded  by  the  Federal  Government 
with  Indian  Tribes  after  1871  partake  of  a  legal  status  co-equal  with 
pre-1871  treaties;  and  (2)  to  declare  a  policy  that  henceforth  treaties 
and  agreements  with  Indian  tribes  will  not  be  abrogated  or  modified  by 
Congress  without  the  consent  of  the  affected  tribe. 

Prior  to  1871,  the  United  States  dealt  with  Indian  tribes  as  "distinct, 
independent,  political  communities"  2  through  the  legal  medium  of 
treaties  concluded  under  Presidential  authority  and  ratified  by  the 
Senate.3  That  these  documents  "are  of  the  same  dignity  as  treaties  with 
foreign  nations  is  a  view  which  has  been  repeatedly  confirmed  by 
the  federal  courts  and  never  successfully  challenged."  4  Treaties  also 
constitute  part  of  the  supreme  law  of  the  land  under  the  United  States 
Constitution,5  and  as  such  the  provisions  thereof  take  precedence  over 
any  contrary  or  inconsistent  laws  of  the  various  states.6 

Treaty-making  came  to  an  end  in  1871  when  Congress  passed  an 
Act,7  now  codified  in  25  U.S.C.  §  71  (1970),  that  declared : 

No  Indian  nation  or  tribe  within  the  territory  of  the  United  States  shall  be 
acknowledged  or  recognized  as  an  independent  nation,  tribe,  or  power  with  whom 
the  United  States  may  contract  by  treaty  :  but  no  obligation  of  any  treaty  law- 
fully made  and  ratified  with  any  such  Indian  nation  or  tribe  prior  to  March  3, 
1871,  shall  be  hereby  invalidated  or  impaired. 


1  Act  of  March  3,  1S71.  §  1.  16  Stat.  566.  25  U.S.C.  §  71  (1970). 

2  Worcester  v.  Georgia,  31  U.S.  (6  Pet.)  515,  559  (1832). 

3  For  an  extensive  historical  and  legal  analysis  of  the  federal  treaty-making  era  with 
Indian  tribes,  see  F.  Cohen.  Handbook  of  Federal  Indian  Laic  3&-67  (  Univ.  N.M.  ed.  1971). 
(hereafter  cited  as  "Cohen  Handbook" j.  For  a  definitive  explanation  of  the  rules  of 
construction  applied  to  Indian  treaties,  see  Wilkinson  and  Volkman.  "Judicial  Review 
of  Indian  Treaty  Abrogation  :  'As  Long  as  Water  Flows,  or  Grass  Grows  Upon  the  Earth- 
How  Long  a  Time  is  That."  63  Calif.  L.  Rev.  601  (1975)  (hereinafter  cited  "Wilkinson 
and  Volkman,  Judicial  Review  of  Indian  Treaty  Abrogation"). 

*  Cohen  Handbook,  supra  note  3,  at  33-34  and  note  4  therein  citing  Holden  v.  Jori,  17 
Wall.  211.  242-243  (1S72)  :  Worcester  v.  Georgia,  31  U.S.  (6  Pet.)  515.  559  (1832)  The 
unique  rules  of  construction  developed  by  the  courts  with  respect  to  Indian  treaties, 
however,  are  distinct  from  interpretative  standards  applied  to  international  treaties,  and' 
a  stronger  showing  of  Congressional  intent  to  abrogate  the  former  as  opoosed  to  the 
latter  has  been  required.  See  Vvilkinson  and  Volkman,  Judicial  Review  of  Indian  Treaty 
Abrogation,  supra  note  3.  at  619-623. 

•>  U.  S.  Const,  art.  VI,  §  2  declares  in  part  that  "all  Treaties  made  .  .  .  under  thp 
Authority  of  the  United  States,  shall  be  the  Supreme  Law  of  the  Land."  Application  of 
this  provision  to  Indian  treaties  was  first  recognized  judiciallv  in  Chief  Justice  John 
Marshall's  seminal  opinion  in  Worcester  v.   Georgia,  31  U.S.    (6  Pet.)    515.   559    (1S32) 

6  U.  S.  Const,  art.  VI.  §  2  also  declares  that  "the  Judges  in  every  State  shall  be 
bound  ...    [by  the  federal  constitution,  laws,  and  treaties],  any  thing  in  the  Constitution 


or  Laws  of  any  State  to  the  Contrary  notwithstanding."  See.  e.g.,  Worcester  v.   Georgia 
*!^P'_o    "ote    5:    Moe_\\    Confederated    Salish    &   Kootenai    Tribes,    U.S.,    96    S.    Ct.    1634. 

"kinsor 
0. 
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1645  n    17   (April  27.  1976).  See  also  Wilkinson  and  Volkman,  Judicial  Review  of' Indian 
J  reaty  Abrogation,  supra  note  3,  at  603  n.  10. 
7  See  note  1,  supra. 
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The  era  of  Federal-Indian  treaties  came  to  an  end  primarily  because 
of  the  pressure  after  the  Civil  War  to  assimilate  tribes  into  the  Amer- 
ican body  politic  and  because  of  opposition  by  the  House  of  Represent- 
atives to  Senate  control  over  the  ratification  of  Indian  treaties.8  For 
:more  than  four  decades  after  1871,  however,  relationships  between 
the  United  States  and  tribes,  particularly  with  respect  to  land  cessions, 
were  formalized  frequently  in  written  consensual  arrangements 
characterized  as  "agreements."  9  As  stated  in  the  Interior  Department's 
official  treatise  on  Indian  law  : 

The  substance  of  treaty-making  was  destined,  however,  to  continue  for  many 
decades.  For  in  substance  a  treaty  was  an  agreement  between  the  Federal  Gov- 
ernment and  an  Indian  tribe,  and  as  long  as  the  Federal  Government  and  the 
tribes  continue  to  have  common  dealings,  occasions  for  agreements  are  likely  to  re- 
•cur.  Thus  the  [post-1871]  period  of  Indian  land  cessions  was  marked  by  the 
""agreements''  through  which  such  cessions  were  made.  These  agreements  differed 
front  formal  treaties  only  m  that  they  were  ratified  by  doth  houses  of  Congress 
instead  of  by  the  Senate  alone?0 

Numerous  judicial  decisions.11  as  well  as  the  prolonged  legislative 
practice  of  securing  po:-t-187l  land  cessions  by  consensual  agreements, 
confirm  the  foregoing  administrative  view  that  treaties  and  agree- 
ments share  the  same  legal  status.  To  assure  continued  recognition  of 
this  well-established  doctrine,  we  recommend  codification  threof  as  an 
amendment  to  25  U.S.C.  §  71,  as  noted  below. 

Our  additional  proposal  for  amending  §  71  to  declare  that  in  the 
future  Congress  will  not  enact  legislation  abrogating  Indian  treaties 
or  agreements  without  tribal  consent  is  based  upon  several  considera- 
tions. First,  although  Congress  is  vested  with  the  power  to  unilateral- 
ly terminate  or  modify  rights  reserved  or  granted  under  such  con- 
sensual documents.12  exercise  of  this  power  should  be  undertaken 
sparingly  in  light  of  the  trust  relationship  assumed  toward  tribes.  As 
the  United  States  Supreme  Court  declared  in  Seminole  Nation  v. 
United  States,1''  the  Federal  Government  in  dealings  with  Indians  "has 
charged  itself  with  moral  obligations  of  the  highest  responsibility  and 
trust.5?  In  paragraph  two  of  our  proposed  ''Congressional  Findings 
and  Declaration  of  Policy''  (see  page  28  supra),  we  recommended  that 


fi  See  Cohen  Handbook,  supra  note  3,  at  66-07. 

8  One  of  the  earliest  "agreements"  between  the  United  States  and  Indian  tribes  involved 
tin1  <  ession  of  lands  in  Colorado  by  the  Ute  Indians  who  expressly  reserved  therein 
hunting  rights  over  the  ceded  area.  Act  of  April  29.  1S74,  18  Stat.  36.  From  1887  to  1913 
Congress  enacted  more  than  100  statutes  allotting  Indian  reservations  among  tribal  mem- 
bers and/or  opening  surplus  reservation  land  to  homesteaders;  most  of  these  statutes 
were  {.remised  upon  prior  "agreements"  with  the  tribes.  See  Appendix  II.  Part  IV,  Exhibit  1. 
The  conclusion  of  post-1871  agreements  with  Indian  tribes  now  residing  in  Oklahoma  is 
detailed  in  Part  VIII,  Chapter  2  infra. 

10  Cohen  Handhook,  supra  note  3  at  67.  (emphasis  added). 

:i  See.  e.£..  Antoine  v.  Washington,  420  U.S.  1!)4.  199-200  (1975)  (Like  treaties. 
agreements  ratified  by  Congress  are  within  the  Supremacy  Clause.  U.S.  Const,  art.  VI. 
i;  l' i  :  Choate  v.  Jrapp,  224  U.S.  665,  671  (1912)  (Like  treaties,  agreements  can  be  abro- 
gated by  Congress,  except  that  rights  created  thereby  if  taken  by  the  United  States  are 
compensable  under  the  Fifth  Amendment)  ;  Dick  v.  U.S.,  20S  U.S.  340,  359  (1908)  (sustain- 
ing the  constitutionality  of  a  prohibition  against  introduction  of  liquor  into  ceded  Indian 
lands,  contained  in  an  1893  agreement  with  the  Nez  Perce  Tribe,  as  "a  valid  regulation 
based  upon  the  treaty-making  power  of  the  United  States  and  upon  the  power  of  Congress 
to  regulate  commerce  with  those  Indians.")  :  Winters  v.  U.S.,  207  U.S.  564  (1908)  (apply- 
ing rules  of  treaty  construction  to  an  agreement  with  the  confederated  tribes  of  the  Ft. 
Belknap  Reservation).  Although  the  doctrine  of  reserved  water  rights  announced  in 
Winters  involved  a  reservation  created  by  agreement,  that  principle  has  '"since  been 
implied  in  treaties  [setting  aside  reservations]."  Wilkinson  and  Volkman,  Judicial  Review 
of  Indian  Trcatu  Abrogation,  supra  note  3.  at  618-619  n.  84. 

12  See.  e.g.,  Loneirolf  v.  Hitchock.  1ST  U.S.  553,  .164-587  (1903)  (abrogation  of  treaties)  : 
T  nited  states  v.  Seminole  Nation,  299  U.S.  417.  428    (1937)    (abrogation  of  agreements). 

13  316  U.S.  28«.  297  (1942)  :  relied  upon  in  Pyramid  Lake  Paiute  Tribe  of  Indians  v. 
Morton,  354  F.  Supp.  252,  256  (D.D.C.  197."). 
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these  "moral  obligations"  be  confirmed  by  Congress.  We  submit  that 
a  most  appropriate  vehicle  for  implementation  of  such  duties  would  be 
codification  of  the  doctrine  that  the  solemn  commitments  of  treaties 
and  agreements  will  not  be  abrogated  contrary  to  tribal  wishes. 

Second.  Indian  tribes  surrendered  rights  to  enormous  tracts  of  ter- 
ritory within  this  country  by  treaties  and  agreements  initiated  by  the 
Federal  Government.14  As  part  of  these  transactions,  the  tribes  re- 
served in  such  documents,  both  explicitly  and  implicitly,  many  prop- 
erty and  political  rights,  and  they  received  in  addition  commitments 
by  the  United  States  securing  such  reserved  rights  and  granting 
others.15  Thus  tribal  rights  under  treaties  and  agreements  were  not 
gifts  from  the  United  States  but  rather  "reciprocal  obligations"  that 
continue  to  have  immense  significance.1'5  The  tribal  signatories  to  such 
documents  clearly  had  a  right  to  anticipate  that  the  Federal  Govern- 
ment would  keep  its  solemn  word :  their  descendants  are  entitled  to  con- 
tinued assurance  of  this  right. 

Third,  it  must  be  remembered  that  although  treaties  and  agreements 
were  in  theory  consensual  arrangements,  the  tribal  signatories  fre- 
quently had  scant  choice  but  to  agree  to  the  terms  dictated  by  the 
United  States.17  As  the  United  States  Supreme  Court  declared  most 
recently  in  GhocUm  Nation  v.  Oklahoma: 

The  Indian  Nations  did  not  seek  out  the  United  States  and  agree  upon  an  ex- 
change of  lands  in  an  arm's  length  transaction.  Rather,  treaties  were  imposed 
upon  them  and  they  had  no  choice  but  to  consent.  " 

The  historical  dishonor  of  failing  to  accord  an  option  to  trib  s 
the  conclusion  of  treaties  and  agreements  necessitates  a  present  pledge 
that  the  United  State-  will  no  longer  break  faith  with  the  beneficial  ies 
of  such  documents. 

Fourth,  to  the  extent  that  continued  exercise  of  the  Congressional 
ftbrogatory  power  affects  Indian  land,  hunting,  and  fishing  rights,  it 
will  infringe  upon  matters  sacred  to  the  tribes.  Although  such  rights 


14  See  Part  VIII.  Chapter  2  infra,  wherein  we  discuss  the  surrender  of  land*  by  the 
many  tribes  relocated  into  the  Indian  Territorv  mow  the  State  of  Oklahoma  »  In  Exhibit 
2  to  Part  A  III  infra,  we  document  the  massive  loss  of  Indian-owned   lands  after   1890 

within  the  thirteen  reservations  set  asi.'e  pursuant  to  treaties  and  agreements  in  the 
former  Oklahoma  Territory  mow  Western  Oklahoma  >. 

r>  A  fundamental  doctrine  applicable  to  both  treaties  and  agreements  is  that  ■ 
[Such  documents]   were  not  a  grant  of  rights  to  tribes,  hut   rather  a  grant  of  rights 
from    them.    In   other   words,    all   powers   of   tribes,    as   sovereign    nations,  were    retained 

mness  -ranted  by  the  tribe  pursuant  to  Treaty  [or  agreement]  or  taken  from  the  tribe  bv 
reoeral  statute. 

nf7io''ff°'l  "',"'  y°!k'ma"-  JndUcial  Review  of  Indian  Treaty  Abrogation,  supra  note  3, 
at  618  (footnote  omitted  t  (emphasis  in  original).  Although  the  United  States  in  treaties 
SSL  55f?efct8idiid  "~.r:int"  In<Hans  various  rights,  such  as  educational  benefits,  health 
•:i  vVrv  re^  ^U;;lln:,<S1Stail-'°-  "'  atT6°2-6<>3,  ****  rights  were  not  gratuities  but  rather 

i-£i  }Tqit^  PVJ  quo  in  everv  Indian  treaty  [and  agreement]."  Id.  at  612 
ioT  /22S5% Hnribook,  supra  note  3,  at  33.  See.  e.g..  Antoine  v.  Washington,  420  US 
Trib,  v  i'\\h*Jti  lVl?hf,W  vW.:o"r'  Tax  Commission,  411  U.S.  104  (1973);  Menominee 
891  ITS  ™?  M&2*eV91  Vs'  t°fJi96^SuvalluP  Trihe  v-  Department  of  Game, 
T/utirn.Trr'nt,  a)  };-'U  aptly  ^^  m  Wilkinson  and  Volkman,  Judicial  Review  of 
inawn  Treaty  Abrogation,  supra, note  3  at  602' 

ta^AMr^l!  m°St  fllPrishpf1  rights  of  American  Indians  are  preserved  in 
^?tatrrtcrfw5^^^ireat:r"flw,2"teed  riffllts  to  live-  linrit-  ™«1  fi*h  on  ancestral 

Thp,,rr    ff'   described  as  'forever'  or  'permanent.'  "  (footnotes  omitted). 
T^SS^SSS^cS,  f  rights  reserved  under  treaties  and  agreements  by  the  Indian 
irioes  now  residing  In  Oklahoma  is  detailed  in  Part  VIII  infra 

<<™,/.L;^rl  y*,reqinres  documentation  to  demonstrate  that  the  Indian  tribes  did  not 
cho"eenTo  &«^w^^r°i£%I"il,US  the  frPPd°m  t0  Iive  ^d  to  roam  as  thev 
Judicial  ReSieU  of  TnJSfc  hk£*L  ?£  ,h?.cult  T"  fathom,  see  Wilkinson  and  Volkman, 
SlV«™/J;Wfc  %k"  Treaty  Abrogation,  supra  note  3,  at  609-R12.  for  an  excellent 
discussion  of  why  the  assent  of  tribes  was  involuntary.  See  also  Exhibit  4  to  Part  VIII 
i".il     TnV  'b?SSSVerba;^  acoount  of  »e  Coercion  visited  Son  the  Sfyeln" 

«§97 u^efo^o^lMmo")?80*1*40™  come  t0  take  their  lands  by  •****»*.* 
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reserved  by  tribes  in  treaties  and  agreements  may  have  significant 
monetary  value,  and  are  compensable  if  taken  by  the  United  States, 
land  and  the  traditional  use  of  the  land  have  import  for  Indians  be- 
yond dollars  and  development.19 

As  the  late  Justice  Black  declared  eloquently  in  FPO  v.  Tuscarora 
In  dian  Nation : 

It  may  be  hard  for  us  to  understand  why  these  Indians  cling  so  tenaciously 
to  their  lands  and  traditional  tribal  way  of  life.  The  record  does  not  leave  the 
impression  that  the  lands  of  their  reservation  are  the  most  fertile,  the  land- 
scape the  most  beautiful  or  their  homes  the  most  splendid  specimens  of  archi- 
tecture. But  this  is  their  home — their  ancestral  home.  There,  they,  their  children, 
and  their  forbears  were  born.  They,  too,  have  their  memories  and  their  loves. 
Some  things  are  worth  more  than  money  and  the  cost  of  a  new  enterprise.20 

Fifth,  Congress  has  conditioned  the  applicability  of  many  federal 
statutes,  beginning  with  the  Indian  Reorganization  Act  of  1934,21 
and  most  recently  in  the  Indian  Self-Determination  and  Education 
Assistance  Act  of  1975,22  upon  the  consent  of  Indian  tribes.  Continued 
adherence  to  this  principle,  and  codification  thereof  as  proposed 
below,  will  reaffirm  that  the  United  States  "maintains  the  traditional 
democratic  faith  that  all  Government  derives  its  just  powers  from 
the  consent  of  the  governed."  23 

Finally,  as  we  discuss  in  more  detail  in  the  next  portion  of  this 
Chapter,  the  rules  of  construction  regarding  abrogation  of  Indian 
rights  reserved  under  treaties  and  agreements  are  "in  evident  dis- 
array." 24  To  vindicate  these  rights,  tribes  must  now  spend  small 
fortunes  to  litigate  in  court  proceedings  where  the  governing  law  is 
"vague  .  .  .  ad  hoc,  almost  arbitrary"  and  the  outcome  largely  "judi- 
cial guesswork."  25  Given  the  significance  of  the  rights  involved,  and 
the  principles  of  trust  and  honor  underlying  them,  the  continuing 
validity  of  treaties  and  agreements  with  Indian  tribes  should  not  turn 
upon  what  is  now  basically  a  legal  coin  flip.  A  statutory  requirement 
of  Indian  consent  to  any  future  modification  of  such  documents  will 
render  the  solemn  promises  therein,  as  they  should  be,  certain.26 

Accordingly,  based  upon  the  foregoing  analysis,  we  recommend 
retention  of  25  U.S.C.  §  71  as  now  worded,  with  the  following  language 
to  be  added  thereto : 

Agreements  concluded  after  March  3,  1871  between  the  United 
States  and  any  Indian  tribe  shall  be  recognized  for  any  and  all 
purposes  as  legally  equivalent  with  treaties  made  prior  thereto. 
No  rights  reserved  or  granted,  explicitly  or  implicitly,  to  any 
Indian  tribe  or  individual  Indian  by  any  treaty  or  agreement 
shall  be  abrogated  or  modified  in  any  respect  after  the  effective 
date  of  this  Act  without  the  consent  of  such  tribe  or  Indian. 


19  Sep  note  10,  supra.  See  also  Wilkinson  and  Volcman,  supra  note  3,  at  604-606. 
-"  362  U.S.  09,  142  (dissenting  opinion)   (footnotes  omitted). 

21  Act  of  June  18.  1934,  48  Stat.  984.  25  TT.S.C.  §§  461  et  seq.  (1970). 

22  Art  of  January  4.  1975.  S8  Stat.  2203,  25  U.S.C.  §§  450  et  seq.  (Supp.  1976). 
2:5  Cohen  Handbook,  supra  note  3,  at  67. 

24  Wilkinson  and  Volkman,  Judicial  Review  of  Indian  Treaty  Abrogation,  supra  note  3, 
at  608. 

"■Id.  at  608,  601. 

28  In  Lonewolf  v.  Hitchcock,  187  U.S.  553,  500  (1903).  the  Court  justified  the  necessity 
for  exercise  of  a  Congressional  abrogatory  power  vis-a-vis  Indian  treaties  and  agreements 
on  the  ground  that  "circumstances  .  .  .  may  demand,  in  the  interest  of  the  country  and 
the  Indians  themselves,  that  it  should  do  so."  In  our  view,  the  Nation  has  no  higher 
"intnrest"  than  its  honor.  If  the  national  interest  were  truly  at  stake,  we  would  expect 
the  Indian  tribes  to  be  at  the  fore  in  agreeing  to  alter  the  obligations  pledged  to  them 
by  the  Federal  Government. 
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C.   GENERAL   CONSTRUCTION    STATUTE 

(Proposed  Part  I,  Chapter  3,  Title  25,  United  States  Code) 


The  unique  political  and  property  rights  of  Indians  are  secured 
and  regulated  by  a  voluminous  body  of  federal  treaties  and  laws. 
Implementation  of  these  measures  frequently  necessitates  interpreta- 
tion of  the  underlying  Congressional  intention.  For  example,  courts 
and  executive  officials  are  often  called  upon  to  determine  whether 
Congress  has  intended  to  abrogate  or  to  modify  tribal  rights  and 
powers,  or  to  ascertain  the  scope  and  extent  thereof  when  the  language 
of  the  governing  treaty  or  statute  is  unclear.  Also,  in  the  case  of 
treaties  and  statutorily-ratifled  agreements,  the  understanding  of  the 
tribal  signatories  is  at  times  a  most  relevant  factor  in  deciding  the 
meaning  to  be  given  such  documents. 

In  addition,  interpretative  issues  arise  regarding  whether  or  not  an 
Act  of  Congress  applies  to  Indians  when  it  does  not  specifically  men- 
tion them.  For  instance,  federal  legislation  channeling  funds  to  state 
and  local  governments  for  various  programs  of  domestic  assistance 
either  may  omit  reference  to  Indians  altogether  or  may  fail  to  classify 
tribal  governing  bodies,  as  eligible  units  of  government  separate  and 
apart  from  states  and  localities.  Federal  statutes  in  recent  years  have 
also  delegated  assorted  regulator}-  authority  to  states,  principally  in 
the  area  of  environmental  and  safety  concerns.  These  laws  generally 
are  silent  concerning  both  their  intended  impact  upon  state  regulation 
within  the  boundaries  of  Indian  country  as  well  as  their  effect  upon 
governing  powers  of  the  tribes  within  those  boundaries. 

Neither  Title  25  of  the  United  States  Code  nor  any  other  federal 
law  presently  sets  forth  canons  of  construction  to  be  applied  in  resolv- 
ing the  foregoing  issues.  The  federal  courts  for  over  a  hundred  years, 
however,  have  evolved  various  interpretative  standards  to  deal  with 
these  questions.  Although  the  use  of  such  judicially  fashioned  rules 
has  proved  beneficial  to  tribes  in  many  cases,  several  of  the  tests  are 
so  vague  that  different  courts  reach  different  conclusioiis  despite  the 
essential  similarity  of  the  facts  and  legal  issues  involved.  The  lack  of 
uniformity  in  judicial  canons  of  construction  affecting  some  issues  also 
contributes  to  this  uncertain,  case-by-case  approach^  Even  where  an 
interpretative  rule  is  fairly  precise  and  well-established,  some  courts, 
particularly  at  the  state  level,  as  well  as  federal  administrative  officials 
on  occasion,  either  ignore  the  rule  or  construe  it  unreasonably  to  the 
detriment  of  Indians. 

In  light  of  these  factors,  we  find  it  advisable  to  propose  a  "General 
Construction  Statute."  This  statute,  to  be  codified  as  Chapter  3  of  a 
new  Part  I  of  Title  25,  would  contain  six  different  rules  of  general  ap- 
plicability to  be  utilized  by  the  executive,  legislative  and  judical 
branches  of  both  the  Federal  and  State  governments.  Four  of  these 
recommended  interpretative  standards  relate  to  construction  and  ap- 
plication of  federal  treaties,  agreements,  statutes,  and  executive  orders 
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affecting  Indians  and  Indian  tribes.  In  general,  the  thrust  of  these 
proposals  is  two-fold:  (1)  to  restate  those  interpretative  tests  devel- 
oped by  the  courts  that  are  reasonably  clear  and  well-settled;  and  (2) 
to  render  those  judicial  standards  that  are  vague  as  reasonably  specific 
as  possible.  The  other  two  canons  of  construction  are  designed  to  clar- 
ify the  independent  status  of  tribal  governments  for  purposes  of  eli- 
gibility under  federal  domestic  assistance  and  regulatory  legislation 
addressed  currently  only  to  state  and  local  governments. 

We  detail  all  of  these  recommendations  and  the  special  justifications 
for  each  below.  "We  submit  that  these  proposals  will  serve  three  broad 
purposes. 

First,  the  protection  of  Indian  rights  and  of  the  powers  as  well  as 
the  status  of  tribal  governments  will  be  enhanced.  Second,  the  Con- 
gress, federal  courts  and  federal  administrators,  and  state  government 
officials  will  all  have  a  clearer  perspective  upon  the  meaning  of  existing 
federal  Indian  treaties  and  laws  as  well  as  the  impact  thereon  of  fed- 
eral legislation  proposed  in  the  future.  Third,  the  recommended  rules 
of  construction  are  designed  to  restore  to  Congress,  which  is  the  ul- 
timate arbiter  of  Indian  rights  under  the  Constitution,  resolution  of 
significant  issues  that  now  too  frequently  are  decided  by  judges  and 
bureaucrats. 

C.l.  A  Ride  of  ConstrucUofi  Requiring  Explicit  Abrogation  or  Modi- 
feat  ion  of  Rights  Reserved  or  Granted  by  Federal  Treaties* 
Agreements,  Statutes,  and  Executive  Orders. 

It  has  long  been  accepted  doctrine  that  the  Congress  may  unilater- 
ally abrogate  or  modify  any  rights  reserved  by  or  granted  to  Indians 
under  treaties,  agreements,  statutes,  and  executive  orders.27  In  Chapter 
'2  above  (see  pages  103-124),  we  have  recommended  that  Congress 
enact  legislation  declaring  that  it  will  not  exercise  this  abrogatorv 
power  in  the  future  with  respect  to  treaties  and  agreements  unless  the 
affected  Indians  consent  thereto. 

Adoption  of  this  consent  proposal,  however,  would  leave  open  issues 
of  whether  federal  statutes  enacted  prior  thereto  were  intended  to  ab- 
rogate treaties  and  agreements  regardless  of  Indian  consent.  These 
issues  would  be  resolved  in  accordance  with  the  express  abrogation 
rule  discussed  below.  That  rule,  unlike  our  consent  proposal,  is  also  ex- 
tended to  encompass  rights  created  by  federal  statutes  that  do  not  rat- 
ify agreements  with  tribes  as  well  as  rights  under  Presidential  execu- 
tive orders. 

Like  Indian  treaties  and  statutorilv-ratified  agreements,  federal  stat- 
utes and  executive  orders  can  also  create  a  trust  relationship  between 
the  Federal  Government  and  an  Indian  tribe  as  well  as  a  reservation 
for  such  tribe.28  Once  the  trust  relationship  and  reservation  status 
have  been  created,  by  any  of  these  four  legal  devices,  the  same  ju- 

27  Sep  notps  12  and  20  snnra. 

2S  Sep  Wilkinson  and  Volkman,  Judicial  Review  of  Indian  Treaty  Abrogation,  supra 
note  3.  pi-  014-017.  The  authors  of  this  Articlp  point  out  that  a  fifth  device — withdrawals 
by  thp  Secretary  of  the  Interior — has  hpen  used  to  establish  a  trust  relationship  and 
vesprvption  status  for  a  trihe.  Id.  at  015-010  n.  70.  These  withdrawals  are  either  expressly 
authorized  by  federal  statutes,  see  25  U.S.C.  §§  405.  407.  490  (1970).  or  have  hppn  ratifipd 
by  suhspoupnt  Congressional  aets.  see.  e.g..  Arizona  v.  California,  373  U.S.  540.  590  n. 
100  (1903).  Accordingly,  we  contemplate  that  rights  created  hy  these  Secretarial  with- 
drawals would  he  subject  to  our  express  abrogation  proposal  since  they  are,  in  legal  effect, 
statutory  rights. 
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dicially- fashioned  rules  of  construction  apply  to  all  such  documents.29 
Although  most  of  the  case  law  relevant  to  the  issue  of  Congressional 
abrogation  has  concerned  treaties  or  agreements,  we  find  no  legal  au- 
thority that  establishes  distinct  principles  to  govern  whether  Congress 
has  intended  to  terminate  statutory  and  executive  order  rights.30  Ac- 
cording!}', such  rights  are  included  within  our  proposed  canon  of 
construction. 

The  canon  we  recommend  is  premised  upon  the  proposal  contained 
in  a  recent  law  review  commentary.31  This  article  first  examines  in  ex- 
haustive and  scholarly  fashion  the  current  state  of  judicial  rules  re- 
garding abrogation  of  Indian  treaty  rights.32  The  authors  then  propose 
the  following  standard  with  respect  to  such  rights,  which  we  would  ex- 
pand as  noted  above  to  encompass  Indian  rights  under  agreements. 
.  [Statutes,  and  executive  orders  : 

Treaty  rights  of  American  Indians  may  be  abrogated  only  by  an  express  state- 
ment in  a  subsequent  statute  or  joint  resolution.  The  statute  or  joint  resolu- 
tion should  identify  the  specific  rights  which  are  involved  and  state  that  it  is 
the  intent  of  Congress  to  abrogate  such  rights.'5 

This  suggested  standard  does  not  question  the  plenary  power  of  Con- 
gress to  abrogate  Indian  rights  in  the  national  interest.34  It  is  intended. 
rather,  to  provide  an  objective  test  for  determining  whether  or  not 
Congress  has  meant  to  take  such  action.  The  scholars  who  advance  this 
test  offer  detailed  justifications  therefor  in  their  commentary,  which 
we  summarize  below. 

Initially,  the  case  law  regarding  abrogation  of  the  very  significant 
rights  reserved  in  Indian  treaties35  is  currently  in  a  most  confusecf 
state.  The  courts  have  developed  several  rides  for  ascertaining  whether 
subsequent  Congressional  action  evidences  a  design  to  erode  or  to  elimi- 
nate rights  under  prior  treaties.  The  ambiguity  of  these  judicial  rules  36 
has  led  either  to:  (a)  contradictory  results  by  different  courts  on 
essentially  the  same  issue:  (b)  a  finding  of  abrogation  based  upon  a 
misunderstanding  or  inadequate  knowledge  of  the  legislative  will: 
and  (c)  even  a  finding  of  implied  abrogation  without  any  judicial 
reference  whatsoever  to  supportive  legislative  history. 

Thus,  in  two  federal  district  court  decisions  involving  the  Winne- 
bago Tribe  3r  and  the  Standing  Rock  Sioux  Tribe  3S  different  judges 


29  See  Wilkinson  and  Volkman.  Judicial  Review  of  Indian  Trent)/  Abrogation  supra  note 
3,  at  <n 6-617  and  notps  73  and  74  therein. 

30  Wilkinson  and  Volkman  state:  "Existing  cases,  however,  give  no  indication  that 
different  legal  principles  [regarding  abrogation  1  will  apply  to  reservations  created  by 
other  means  [than  treaties]."  Id.  at  617.  We  have  discussed  in  Chapter  2.  the  le»al 
equivalency  between  rights  reserved  or  created  by  statutorily-ratified  Indian  agreements 
and  Indian  treaties.  See  text  accompanying  notes  0-11  supra.  Our  independent  research 
also  discloses  no  court  decision  announcing  any  separate  abrogatory  standards  regarding 
statutory  or  executive  order  risrhts. 

31  Wilkinson  and  Volkman,  Judicial  Review  of  Indian  Treaty  Abrogation,  supra  note  3. 
82  Id.  at  623-645. 

"  Id.  at  645. 

?A  Id.  at  604  n.  11.  Of.  note  26  supra. 

3.-.  <5PP  tPXf  accompanyine  notes  14-16  and  19-20  supra. 

"e  Wilkinson  and  Volkman  discuss,  inter  alia,  the  following  vague  interpretative  tests 
adopted  by  the  courts  :  (1)  "Abrogation  only  upon  a  'clear  showing'  of  legislative  intent :" 
(2)  "Abrogation  'not  lisrhtly  imputed':"  and  (3)  "Abrogation  only  after  "liberal  con- 
struction' of  the  statute  in  favor  of  Indian  treatv  rights."  See  Judicial  Review  of  Indian 
Treaty  Abrogation,  supra  note  3,  at  623.  625.  626. 

"  U.S.  v.  687. SO  Acres  of  Land.  310  F.  Supp.  (D.  Neb.  1970),  appeals  dismissed,  451  F. 
2d  067  (8th  Cir.  1971).  cert,  denied.  405  U.S.  1026  (1972). 

■  U.S.  l.  2,005.12  Acres  of  Land.  160  Fed.  Supp.  193  (D.  S.  D.),  vacated  as  moot  mem. 
sub.  nom.,  U.S.  v.  Sioux  Indians,  259  F.  2d  271  (8th  Cir.  1958). 
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reached  different  conclusions  although  the  same  rule  of  construction 
was  applied  to  basically  the  same  issues.  In  dispute  in  both  cases  was 
whether  the  Secretary  of  the  Army  could  condemn  Indian  land,  pro- 
tected in  perpetuity  by  treaties  for  dam  and  reservoir  purposes.  The 
subsequent  statutes  relied  upon  by  the  Secretary  as  overriding  the 
prior  treaty  guarantees  were  identical  or  essentially  similar  in  both 
instances.  The  two  courts  examined  the  issues  under  the  test  requiring 
a  "clear  showing  of  congressional  intent"  to  effect  an  abrogation.39 

The  court  in  Standing  Rock  Sioux,  decided  in  1958,  upheld  the 
continuing  validity  of  the  treaty  rights  because  the  subsequent  federal 
laws  failed  to  evidence  "clear  Congressional  action  which  indicates  an 
intention  to  abrogate  the  terms  of  the  treaty."  40  Although  the  later 
legislation  was  silent  on  its  face  regarding  Indian  lands,  legislative 
history  revealed  that  Congress  knew  such  lands  would  be  flooded  by 
the  proposed  project.41  The  court  ruled  nevertheless  that  such  mere 
knowledge  by  Congress  did  not  mean  it  intended  to  authorize  con- 
demnation of  the  treaty  lands,  but  rather  indicated  only  that  such 
lands  would  be  acquired  by  negotiations  with  the  tribe.42  In  contrast, 
the  Winnebago  court  in  1970,  in  a  factual  situation  similar  to  Standing 
Rock  Sioux,  upheld  condemnation  of  the  treaty  lands.  The  court 
offered  only  cursory  analysis  that  did  not  refer  to  any  legislative  his- 
tory behind  the  federal  acts  alleged  to  effect  abrogation.43  Instead,  the 
Winnebago  decision  declared  summarily  that  Congress  could  delegate 
condemnation  authority  over  Indian  lands  to  administrative  agencies. 
The  court  ruled  that  Congress  intended  "unquestionably"  to  do  so  even 
though  the  statutes  in  question  did  not  mention  Indian  lands 
specifically.44 

Two  judicial  decisions  involving  the  Seneca  Indian  Nation  of  New 
York  further  reveal  the  dangers  inherent  in  the  subjectivity  of  the 
"clear  showing"  abrogation  standard.45  In  Seneca  I  the  Army  Corps 
of  Engineers  sought  to  condemn  10,000  acres  of  the  Seneca  Nation's 
land  for  the  Allegheny  Reservoir  Project.  This  acreage  amounted  to 
nearly  five-sixths  of  the  total  living  space  within  the  Seneca  Reserva- 
tion, and  the  flooding  of  this  land  necessitated  moving  more  than  a 
third  of  the  reservation's  population.46  To  avoid  these  catastrophic 
intrustions  upon  their  lands  and  way  of  life,  the  Senecas  invoked  a 
1794  treaty  with  the  Federal  Government.47  That  document  provided 
for  federal  protection  of  the  Tribe's  permanent  occupancy  rights  on  the 
reservation,  and  the  United  States  pledged  therein  that  it  would  "never 
claim  the  same,  nor  disturb  the  Seneca  Nation." 48 

Despite  these  solemn  treaty  guarantees,  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia  Circuit  in  1958  found  that  Con- 
gress had  declared  "in  a  sufficiently  clear  and  specific  way"  its  intention 
to  permit  condemnation  of  Seneca  lands  by  the  Corps.49  This  result  was 


89  Wilkinson  and  VolJcman,  Judicial  Review  of  Indian  Treaty  Abrogation,  supra  note  3, 
at  640. 

40  160  F.  Supp.  at  196. 

41  Wilkinson  and  Volkman,  supra  note  3,  at  641. 

42  160  F.  Supp.  at  197-198. 

43  Wilkinson  and  Volkman,  supra  note  3,  at  640. 

44  319  F.  Supp.  at  133. 

45  Seneca  Nation  of  Indians  v.  Brucker,  262  F.  2d  27  (B.C.  Cir.  1958),  cert,  denied,  360 
U.S.  909  (1959)  (Seneca  I)  ;  Seneca  Nation  of  Indians  v.  U.S.,  338  F.  2d  55  (2d  Cir.  1964), 
cert,  denied,  380  U.S.  952  (1965)  {Seneca  II). 

48  Wilkinson  and  Volkman,  supra  note  3,  at  642. 
47  Troaty  of  November  11,  1794,  7  Stat.  44. 

«  338  F.  2d  at  59. 

49  262  F.  2d  at  28. 
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reached  on  the  basis  of  legislative  history  preceding  enactment  of  the 
statute  authorizing  the  reservoir  project.50  This  enabling  act  did  not 
speak  expressly  of  the  Seneca  lands  nor  did  it  explicitly  abrogate  the 
1794  Seneca  treaty.  Indeed,  two  commentators  recently  have  cited  legis- 
lative history,  not  mentioned  by  the  Seneca  I  opinion,  which  demon- 
strates that  Congress  was  not  only  unaware  of  the  Seneca  treaty  rights, 
but  that  it  "did  not  know  that  it  had  the  power  to  make  a  final  de- 
termination of  whether  such  rights  were  to  be  abrogated." 51 

The  Seneca  II  opinion  in  1964  is  even  more  disturbing.  In  this  case 
the  Corps  sought  to  condemn  additional  treaty  lands  of  the  Seneca 
I  Nation  for  highway  purposes  related  to  the  Allegheny  Keservoir  Proj- 
ect. In  a  2 :1  ruling,  the  majority  upheld  the  Corps'  plan  as  a  valid  dele- 
gation of  "administrative  discretion"  by  Congress  52  even  though  no 
authority  was  cited  to  indicate  that  Congress  had  been  notified  of  the 
highway  proposal.53  Judge  Moore  in  a  vigorous  dissent  argued  that 
the  majority  had  intruded  upon  the  Constitutional  power  of  Congress 
to  decide  whether  or  not  to  abrogate  a  treaty : 

"Would  it  not  be  far  more  consistent  with  the  Indian  policy  so  eloquently  ex- 
pressed by  Congress  and  the  Supreme  Court  to  let  Congress  decide  whether  it 
wishes  to  give  to  the  State  of  New  York  the  power  to  condemn  Indian  land  for 
a  superhighway  rather  than  to  impute  to  Congress  an  intent  to  vest  the  Secretary 
of  the  Army  with  such  powers.54 

The  foregoing  discussion  illustrates  the  contradictory  results  when 
courts  apply  vague  abrogation  tests  such  as  the  "clear  showing"  stand- 
ard. The  decisions  in  Winnebago,  Seneca  I,  and  Seneca  II  also  demon- 
strate that  resort  to  legislative  histories  in  abrogation  cases  can  be 
either  non-existent  or  inaccurate.  Judge  Moore's  dissent  in  Seneca  II 
as  well  as  the  opinion  in  Standing  Rock  Sioux  are  in  line  with  a  grow- 
ing trend  in  judicial  rulings  that  hold  or  imply  the  necessity  for  an 
express  congressional  statement  abrogating  Indian  treaty  rights.55 

In  fact,  the  Supreme  Court  announced  an  express  abrogation  rule 
exactly  100  years  ago  in  Leavenworth,  Lawrence,  &  Galveston  Railroad 
Co.  v.  United  States.56  In  that  case  the  question  was  whether  a  federal 
act  granting  lands  to  the  State  of  Kansas  for  railroad  purposes  con- 
templated inclusion  of  treaty  lands  reserved  to  the  Osage  Tribe.  The 
Court  held  in  favor  of  the  Osages  because  the  statutory  grant  did  not 
mention  either  their  prior  treaty  or  the  lands  protected  thereby : 

Such  grants  could  not  be  otherwise  construed  ;  for  Congress  cannot  be  supposed 
to  have  thereby  intended  to  include  lands  previously  appropriated  to  another  pur- 
pose, unless  there  oe  an  express  declaration  to  that  effect  ...  As  the  transfer  of 
any  part  of  an  Indian  reservation  secured  by  treaty  would  also  involve  a  gross 
breach  of  the  public  faith,  the  presumption  is  conclusive  that  Congress  never 
meant  to  grant  it.57 

Twenty  years  later  the  Supreme  Court  announced  a  similar  doctrine 
in  Frost  v.  Wenie.58  The  issue  was  whether  an  1880  federal  Homestead 


50  Wilkinson  and  Yolkman,  supra  note  3,  at  642  n.  237  point  out  that  the  Seneca  I 
opinion  fails  to  "quote  the  text  of  any  of  the  legislative  materials  [relied  upon  to  justify 
abrogation]." 

51  Id.  at  643. 

e2  338  F.  2d  at  57. 

■ i  Wilkin son  and  Volkman,  supra  note  3.  at  643.  In  fact,  there  was  no  legislative  history 
that  could  have  been  cited  to  support  the  taking  in  Seneca  II.  Id.  at  644. 

54  338  F.  2d  at  59  (dissenting  opinion). 

55  This  trend  toward  express  facial  abrogation  is  detailed  in  Wilkinson  and  Volkman, 
judicial  Review  of  Indian  Treaty  Abrogation,  supra  note  3,  at  627-630,  636-639,  from 
which  we  have  drawn  in  the  ensuing  discussion. 

E6  92  U.S.  733  (1876). 

57  Id.  at  741-42  (emphasis  added). 

68  157  U.S.  46  (1895). 
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Act  was  intended  to  include  Osage  trust  land.  Although  the  subsequent 
act  was  literally  broad  enough  to  encompass  the  Osage  land,  the  Court 
found  no  explicit  Congressional  statement  therein  to  that  effect.  In  so 
ruling,  it  quoted  approvingly  the  following  language  from  a  decision 
by  the  Secretary  of  the  Interior  on  the  identical  issue  : 

Especially  do  I  think  this  view  is  warranted  in  the  absence  of  any  express  words 
of  repeal :  for.  had  Congress  intended  a  repeal  the  effect  of  which  would  be  to 
disregard  treaty  obligations,  or  to  defeat  or  impair  treaty  rights,  I  feel  certain  it 
would  have  expressed  that  intention  in  plain  words  and  not  left  it  to  implication.59 

More  recent  decisions  have  also  set  forth  an  express  abrogation  re- 
quirement. Thus,  in  Menominee  Tribe  v.  United  States  60  the  Supreme 
Court  in  1968  was  called  upon  to  determine  whether  the  1954  statute 
terminating  the  federal  trust  responsibility  to  the  Menominees  Cl  oper- 
ated to  repeal  the  hunting  and  fishing  rights  secured  to  the  Tribe  by 
treaty  in  1854.62  That  treaty  set  aside  a  reservation  for  the  Menominees 
"to  be  held  as  Indian  lands  are  held."  6{  The  Court  ruled  that  this  lan- 
guage, under  the  well-settled  doctrine  of  "reserved  rights,"  °4  operated 
implicitly  to  confirm  tribal  hunting  and  fishing  rights  within  the  reser- 
vation boundaries.65  The  1954  legislation,  however,  expressly  stipulated 
that  upon  the  effective  date  of  termination : 

All  statutes  of  the  United  States  which  affect  Indians  because  of  their  status 
us  Indians  shall  no  longer  be  applicable  to  the  members  of  the  tribe,  and  the  laws 
of  the  several  States  shall  apply  to  the  tribe  and  its  members  in  the  same  manner 
as  they  apply  to  other  citizens  or  persons  within  their  jurisdiction.66 

The  State  of  Wisconsin  argued  that  this  language  operated  to  remove 
the  special  immunity  of  tribal  members  from  state  game  laws  within 
the  boundaries  of  the  1854  treaty  reservation.67  But  the  termination 
act  did  not  mention  expressly  these  treaty  hunting  and  fishing  rights, 
and  the  Court  found  the  legislative  history  of  that  act  ambiguous 
regarding  whether  Congress  intended  to  abrogate  such  rights.68  Thus 
the  Court  looked  to  Public  Law  280,09  enacted  two  months  after  the 
termination  statute,  which  delegated  jurisdiction  over  Indians  to  cer- 
tain states,  including  Wisconsin,  but  expressly  exempted  any  state 
regulation  of  Indian  hunting  and  fishing  rights. 
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r,n  Id.  at  00,  anoting  0  Interior  Dept.  Decisions  540. 

fl0391  U.S.  404  (1968). 

'•'  Act  of  Jnne  17.  1954.  08  Stat.  250.  25  U.S.C.  §§  891  et  seq.  (1970).  This  disastrous 
termination  legislation  was  repealed  and  the  Congress  restored  the  federally-protected 
status  of  the  Menominee  Trihe  in  1978.  Act  of  December  22,  1973,  87  Stat.  770,  25 
U.S.C.  §§  903  et  seq.  (Supp.  1970). 

ea  Treaty  of  May  12.  1S54,  10  Stat.  1064. 

68  Id.  at  1065. 

64  The  "reserved  rights"  doctrine,  which  originated  in  tf.8*  v.  Winans,  198  U.S.  371.  381 
(1905),  means  that  Indian  tribes  retain  all  rights  of  land  use  and  sovereignty  except  to  the 
extent  specifically  granted  bv  treaty  to  the  United  States.  This  doctrine  applies  equally 
to  agreements  with  tribes  that  are  ratified  by  Congress,  see  Winters  v.  U.S.,  208  U.S.  564 
(190S).  and  it  means  that  any  tribal  rights  not  expressly  conveyed  away  by  treaty  are 
reserved  imnlicitljt  therein,  see  text  accompanying  note  15  supra. 

°-)91  U.S.  at  '400.  Accord:  Kimball  v.  Callahan,  493  F.  2d  564,  566  (9th  Cir.  1974), 
cert,  denied.  419  U.S.  1019  (1974). 

68  25  U.S.C.  §  899  (1970)   (emphasis  added).  no 
67  Once  a  reservation  has  been  established  bv  any  means,  see  text  accompanying  note  28 

supra,  state  laws  have  no  application  to  Indian  hunting  and  fishing  rights  Ayithin  the 
reservation  boundaries  unless  Congress  has  delegated  jurisdiction  to  the  state  in  express 
terms.  See  e.g..  U.S.  v.  Winans.  198  U.S.  371  (190rO  :  Quechan  Tribe  v.  Rowe,  350  F. 
Sunn.  100  (S.D.  Calif  1972).  aff'd  in  part  and  rev'd  in  part,  531  F.  2d  408  (9th  Cir. 
1976)  :  Confederated  Tribes  of  the  Colville  Reservation  v.  State  of  Washington,  412  F. 
Supp.  651  (E.D.  Wash.  1970).  This  last  case  also  holds  that  the  state  is  without  authority 
to  reculate  game  activitv  bv  non-Indians  within  reservation  boundaries.  412  F.  Supp. 
at  656. 

ftSSee  Willnnson  and  Vollcman,  Judicial  Review  of  Indian  Treaty  Abrogation,  supra 
note  3.  at  636-637. 

69  18  U.S.C.  §  1162  (1970). 
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Construing  Public  Law  280  and  the  termination  act  in  pari  materia, 
lie  Supreme  Court  held  that  Congress  did  not  contemplate  elimination 
>f  the  Aienominees-  treaty  rights,  In  reaching  this  conclusion,  the  Court 
itilized  the  rather  vague  test  that  an  intent  to  abrogate  Indian  treaty 
■ights  would  "not  be  lightly  implied/'70  However,  the  Menominee 
minion  also  declared  that  the  termination  act  should  not  be  read  to 
nean  that  Congress  intended  to  abrogate  the  treaty  game  rights  in  "a 
kckhanded  way."  71  In  addition,  the  Court  pointed  out  specifically 
:hat  the  termination  act  made  federal  -statutes''  inapplicable  to  tribal 
nernbers,  but  that  act  did  not  similarly  include  federal  "treaties"  with 
he  Menominee  Tribe.72  Tims  the  Menominee  ruling,  despite  its  use 
)f  the  "not  lightly  implied"  abrogation  standard,  clearly  indicates  that 
Congress  must  use  most  explicit  statutory  language  if  it  intends  to 
terminate  treaty  rights. 

In  United  States  v.  White,73  the  United  States  Court  of  Appeals 
for  the  Eighth  Circuit  squarely  held  that  an  express  legislative  state- 
ment is  a  prerequisite  to  abrogation.  In  that  case  a  member  of  the  Red 
Lake  Band  of  Cnippewa  Indians  was  prosecuted  under  a  federal  statute 
barring  the  taking  of  eagles.  The  defendant  argued  that  his  right  to 
take  eagles  within  the  boundaries  of  the  Band's  Reservation  was  pro- 
tected Iry  treaty.  As  in  Menominee,  the  treaties  establishing  the  reserva- 
tion did  not  refer  specifically  to  hunting  rights.  Relying  upon  the 
Menominee  opinion,  the  court  found  that  such  rights  had  been  im- 
plicitly reserved  by  the  relevant  treaties,  and  it  further  held  : 

To  affect  those  [implicit]  rights  ...  it  was  incumbent  upon  Congress  to  expre^sly 
abro^ate  or  modify  the  spirit  of  the  relationship  between  tiie  United  States  and 

the  Red  Lake  Chippewa  Indians  on  their  native  reservation.  We  do  not  believe 
it  has  done  so.7* 

The  White  ruling  is  especialy  significant  because  the  federal  penal 
statute  prohibiting  the  taking  of  eagles  expressly  protected  any  taking 
"for  the  religious  purposes  of  Indian  tribes."  75  This  specific  exemption 
could  have  been  construed  by  the  court  to  subject  takings  for  other 
.purposes,  such  as  commercial  transactions,  to  the  federal  penalties. 
Nevertheless  the  court  found  that  this  statutory  language  failed  "to 
show  an  express  intent  of  Congress  to  abrogate  treaty  rights  of  Indians 
to  hunt  on  their  own  reservation."  76 

An  equally  emphatic  rule  of  express  abrogation  is  announced  in 
the  1071  federal  district  court  ruling  in  Leech  Lake  Band  of  CMppeu  a 
Indians  v.  Herbst77  As  in  Menominee  and  White,  the  court  found  an 
implicit  reservation  of  hunting  and  fishing  rights  in  the  1855  treaty 
Betting  aside  the  Leech  Lake  Reserve.  The  issue  was  whether  such 
game  rights,  as  well  as  the  boundaries  of  the  Band's  reservation,  had 
!:been  terminated  by  an  1880  federal  statute  which  provided  for  "a 
complete  extinguishment  of  the  Indian  title"  to  the  reservation.™  By 
a  contemporaneous  agreement  with  the  United  States,  the  Band  hail 
relinquished  "  Y//Z  our  right,  title  and  interest"*  "  in  the  reserved  lands.79 


-•'■  .".91  U.S.  at  41.°,. 

71  Jtl.  at  412. 

'-  Id.  at  418. 

'■■■■  508  F.  2d  453  (8th  Cir.  1074  ). 

74  Itl.  at  4r»7-4r»«  (emphnsis  added). 

7"  is  U.S.C.  s  668a  (1970). 

•inns  p.  2d  at  458. 

77  334  P.  Supp.  1001  (D.  Mnin.  1071) 

7"  Td.  at  1003. 

73  Ibid,  (emphasis  by  the  court). 
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Despite  this  explicit  language  of  both  the  later  statute  and  the  agree- 
ment, the  court  held  that  Congress  had  not  intended  to  terminate 
either  the  treaty  reservation  or  the  implicitly  reserved  hunting  and 
fishing  rights.  In  reaching  these  conclusions,  the  court  declared  that 
"[i]f  it  was  the  intention  of  Congress  to  disestablish  the  Leech  Lake 
Reservation,  the  Congress  knew  how  to  say  so  in  clear  language."80 

This  definite  trend  of  federal  case  law  S1  toward  a  rule  of  express 
facial  abrogation  of  Indian  treaty  rights  parallels  recent  Supreme 
Court  rulings  regarding  state  jurisdiction  within  "Indian  country."  82 
Thus  in  numerous  decisions  in  the  last  two  decades  the  Court  has 
reaffirmed  the  doctrine,  first  announced  in  1832  in  Worcester  v.  Geor- 
gia,83 that  States  are  without  jurisdiction  over  Indians  within  Indian 
country  absent  a  most  specific  Congressional  sanction.84  Thus,  in  1959 
in  Williams  v.  Lee,  it  was  stated  that :  "Significantly,  when  Congress 
has  wished  the  States  to  exercise  this  power,  it  has  expressly  granted 
them  the  jurisdiction  which  Worcester  v.  Georgia  has  denied." 85  Most 
recently,  in  Bryan  v.  Itasca  County,  the  Court  referred  to  termination 
Statutes  such  as  that  affecting  the  Menominees,86  and  declared  that 
"Congress  knew  well  how  to  express  its  intent  directly  when  that  in- 
tent was  to  subject  reservation  Indians  to  the  full  sweep  of  state  laws 
and  state  taxation."87 

High  Court  decisions  concerning  the  continued  existence  of  Indian 
reservation  boundaries  for  jurisdictional  purposes  have  also  articu- 
lated an  express  abrogation  standard.  Thus,  in  Seymour  v.  Superin- 
tendent, the  Court  in  1962  refused  to  adopt  the  argument  that  a 
subsequent  federal  statute  had  disestablished  the  Colville  Indian  Res- 
ervation because  it  failed  to  contain  "any  language  . . .  expressly  vacat- 
ing" the  subject  land.88  Three  years  ago  in  Matt 3  v.  Arnett,  the 
Supreme  Court  again  refused  to  find  a  reservation  disestablishment, 
declaring  that :  "A  congressional  determination  to  terminate  must  be 
expressed  on  the  face  of  the  Act  or  be  clear  from  the  surrounding 
circumstances  and  legislative  history."89  In  1975,  the  Court  in  De 
Coteau  v.  District  County  Court  reaffirmed  these  standards  announced 
In  Seymour  and  Mattz.90  In  a  6:3  ruling,  however,  the  majority  held 
against  the  Indian  position,  declaring:  "[I]n  this  case,  'the  face  of 
the  act,'  and  its  'surrounding  circumstances'  and  'legislative  history,' 
all  point  unmistakably  to  the  conclusion  that  the  Lake  Traverse  Reser- 
vation was  terminated  .  .  ." 91 

Although  De  Coteau  restated  the  express  termination  rationale  of 
Seymour -Mattz,  we  question  the  application  of  that  test  by  the  major- 
ity opinion.  Because  of  the  special  legal  considerations  involved  in 


80  Id.  at  1005. 

81  For  additional  decisions  requiring  explicit  Congressional  language  to  effect  a  termina- 
tion of  treaty  rights,  see  Kimball  v.  Callahan,  493  F.  2d  564  (9th  Cir.  1974),  cert,  denied. 
419  U.S.  1019  (1974)  ;  Bennett  County  v.  U.S.,  394  F.  2d  8  (8th  Cir.  196S). 

82  "Indian  country"  is  defined  in  18  U.S.C.  §  1151  (1970)  to  include,  inter  alia,  all 
lands  within  the  boundaries  of  any  Indian  reservation  regardless  of  the  specific  means 
iised  to  set  it  aside.  See  text  accompanying  note  28  supra. 

83  31  U.S.  (6  Pet.)  515.  559-560  (1832). 

84  See,  e.g.,  Fisher  v.  District  Court, U.S. ,  96  S.  Ct.  943,  947  (1976)  ;  McClana- 

han  v.  Arizona  State  Tax  Commission  411  U.S.  164,  168-173,  179-180   (1973)  ;  Kennerlp 
v.  District  Court,  400  U.S.  423,  426-247  (1971)   {per  curiam). 

ss  358  U.S.  217.  229  (1959)  (emphasis  added). 

86  See  note  66  supra. 

87 U.S. ,  96  S.  Ct.  2102,  2111  (1976)  (emphasis  added). 

88  368  U.S.  351,  355  (1962)  (emphasis  added). 

89  412  U.S.  481,  505  (1973)  (emphasis  added). 

90  420  U.S.  425,  447  (1975). 
« Id.  at  445. 
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reservation  disestablishment  cases,  we  have  set  forth  in  our  fifth  pro- 
posed Rule  of  Construction  infra  a  separate  recommendation  regard- 
ing interpretative  standards  in  such  cases.92  The  division  among  Su- 
preme Court  Justices  as  to  the  result  reached  in  Be  Coteau^  however, 
as  well  as  the  misapplication  of  the  "clear  showing''  abrogation  stand- 
ard in  cases  previously  discussed,93  demonstrate  that  the  prevailing 
judicial  rules  regarding  termination  of  treaty  rights  and  reservation 
boundaries  remain  imprecise  and  subject  to  dispute.  The  decided  trend 
in  both  these  areas  of  the  law  is  toward  "express"  or  "clear '  Congres- 
sional abrogatory  language.  Yet,  application  of  these  tests  has  failed 
to  provide  that  uniformity  in  judicial  decision  making  which  charac- 
terizes the  federal  case  law  discussed  above  94  barring  application  of 
state  law  to  Indians  within  Indian  country  absent  "express"  Congres- 
sional language. 

Codification  of  a  rule  requiring  Congress  to  specify  on  the  face  of  a 
statute  the  precise  Indian  rights  it  intends  to  abrogate  would  lend 
needed  precision  and  regularity  to  judicial  decision-making.  More- 
over, it  would  provide  enhanced  protection  for  the  rights  of  tribes 
without  restricting  the  power  of  Congress  to  terminate  or  modify  those 
rights  if  deemed  vital  to  the  national  interest.  As  the  commentators 
who  propose  this  rule  have  stated : 

Importantly,  the  rule  proposed  here  would  not  unduly  hamper  Congress.  If 
the  courts  found  that  Congress  had  not  appropriately  provided  for  an  abroga- 
tion it  wished  to  accomplish,  Congress  could  act  quickly  to  rectify  the  matter: 

"If,  as  has  been  argued  here,  Congress  has  already  impliedly  authorized  the 
taking,  there  can  be  no  reason  why  it  would  not  pass  a  measure  at  once  confirm- 
ing its  authorization.  It  has  been  known  to  pass  a  Joint  Resolution  in  one  day 
where  this  Court  interpreted  an  Act  in  a  way  it  did  not  like.  .  .  .  Such  action 
would  simply  put  this  question  of  authorization  back  into  the  hands  of  the  Leg- 
islative Department  of  the  Government  where  the  Constitution  wisely  reposed 
it."  [quoting  from  FPC  v.  Tuscarora  Indian  Nation,  362  U.S.  99,  141  (19G0) 
(Black,  J.  dissenting)] 

Thus  the  proposed  rule  does  not  conflict  with  the  established  power  of  Con- 
gress to  abrogate  Indian  treaties.  On  the  contrary,  the  rule  deals  only  with  the 
procedures  that  must  be  followed  in  the  proper  exercise  of  Congressional  power. 

Moreover,  and  this  point  cannot  be  overemphasized,  this  test  would  be  fully 
consistent  with  this  Nation's  recognized  obligations  to  Indian  tribes.  The  [United 
States  Supreme]  Court  has  consistently  characterized  the  relationship  between 
Congress  and  the  American  Indian  as  "solemn,"  "unique"  or  "special,"  and 
"moral."  The  case  that  established  the  right  of  Congress  to  abrogate  treaties, 
Lone  Wolf  v.  Hitchcock,  cautioned  that  abrogations  should  be  made  only  "if  con- 
sistent with  perfect  good  faith  towards  the  Indians."  Similarly,  Presidents  from 
Washington  to  Nixon  have  characterized  the  Nation's  commitments  to  Indians 
in  moral  terms. 

The  rule  of  express  legislative  action  suggested  here  is  consistent  with  these 
principles.  Although  abrogation  would  be  permitted  in  furtherance  of  the  national 
interest,  no  abrogation  would  occur  without  full  notice  and  disclosure  to  the  af- 
fected tribes.05 

Accordingly,  we  propose  the  folloAving  language  as  an  initial  rule 
of  construction  to  be  codified  in  proposed  Part  I,  Chapter  3,  Title  25 
of  the  United  States  Code : 

Rule  No.  1: 

No  rights  explicitly  or  implicitly  reserved  by  or  granted  to  any 
individual  Indian  or  any  Indian  tribe  by  any  treaty,  agreement, 

02  See  AIPRC,  Miscellaneous  Reports  to  be  published  as  a  supplement  to  Task  Force 
Reports. 

93  See  text  accompanying  notes  40-54  supra. 

04  See  text  accompanying  notes  83-S7  supra. 

95  Wilkinson  and  Volkman,  Judicial  Review  of  Indian  Treaty  Abrogation,  supra  note 
3,  at  658-Q59  {footnotes  omitted). 
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statute,  or  executive  order  shall  be  deemed  to  be  abrogated  or 
modified  by  any  subsequent  act  of  Congress  unless  such  act: 

"(a)  Shall  refer  specifically  to  such  prior  treaty,  agreement, 
statute,  or  executive  order;  and  (b)  shall  identify  in  express 
language  the  precise  rights  that  are  intended  to  be  abrogated 
or  modified. 

C.2.  A  Ride  of  Construction  for  Interpreting  the  Nature  and  Extent 
of  Rights  Reserved  or  Granted  to  Indians  and  Indian  Tribes  by 
by  Federal  Treaties,  Agreements,  Statutes,  and  Executive  Orders 

In  addition  to  tlie  rules  of  construction  discussed  above  regarding 
abrogation  of  Indian  treaties  and  agreements,  the  courts  have  also 
fashioned  a  set  of  standards  for  determining  the  nature  and  extent 
of  Indians'  rights  under  such  documents,  as  well  as  under  statutes  and 
executive  orders,96  where  abrogation  of  those  rights  is  not  necessarily 
involved.  Such  standards  have  been  judicially  invoked,  for  example,  to 
ascertain  :  the  extent  of  hunting  and  fishing  rights  reserved  by  a  tribe 
over  lands  ceded  to  the  Federal  Government ; 97  the  existence  and  scope 
of  water  rights  reserved  implicitly  by  a  tribe  in  an  agreement  with  the 
United  States  setting  aside  a  reservation  for  the  tribe;  98  the  dimen- 
sions of  a  reservation  set  aside  by  federal  statute  for  an  Indian 
tribe;99  the  nature  of  implied  Indian  hunting,  fishing,  and  water 
rights  granted  by  Presidential  executive  order  establishing  a  reserva- 
tion; 10°  and  the  scope  of  jurisdiction  over  Indians  delegated  by  Con- 
gress to  the  states.101 

The  rules  developed  to  resolve  these  and  related  interpretative 
issues  are  basically  threefold : 

[1]  Ambiguous  expressions  must  be  resolved  in  favor  of  the  Indian  parties 
concerned:  [2]  Indian  treaties  [and  agreements]  must  be  interpreted  as  the 
Indians  themselves  would  have  understood  them;  and  [3]  Indian  treaties  must 
be  liberally  construed  in  favor  of  the  Indians.102 

The  first  and  third  rules  have  been  applied  to  interpretation  of 
treaties,  agreements,  statutes,  and  executive  orders  affecting  Indians. 
The  second  rule  has  been  employed  in  construing  the  consensual  ar- 
rangements between  the  United  States  and  Indian  tribes  that  are 
formalized  in  treaties  and  statutorily-ratified  agreements.  We  propose 
codification  of  these  established  judicial  standards,  as  set  forth  below, 
primarily  because  some  courts,  especially  at  the  state  level,  have 
tended  either  to  ignore  or  to  under-utilize  them.103  Invocation  of  these 
rules  is  extremely  significant  because  the  precise  scope  of  important 
Indian  rights  under  federal  treaties  and  laws  frequently  may  require 
resolution  of  ambiguous  language  in  the  governing  federal  document. 
Codifications  of  these  interpretative  canons  will  constitute  a  Con- 
gressional directive  to  courts  and  administrative  officials  that  the  prin- 


Pe  Sop  text  accompanying  note  29  supra. 

'■'■  U.S.  v.  Winrtns,  198  U.S.  371,  381  (1903). 

88  Winters  v.  U.S.  207  U.S.  504  (1908). 

<*>  Alaska  Pacific  Fisheries  v.  U.S.,  24.S  U.S.  78,  89  (1918). 

woQuechan  Tribe  v.  Rowe,  350  P.Supp.  106  (S.D.  Calif.  1972).  affid  in  part,  rer'd  in 
part.  531  F.2<1  -4 OS  (9th  Cir.  li>70)  (hunting  rights)  :  Confederated  Tribes  of  the 
Colville  Indian  Reservation  v.  State  of  Washington.  412  F.Supn.  651  (E.D.  Wash.  1970> 
(fishing  rights)  ;  U.S.  v.  Walker  River  irrigation  District,  104  F.2d  334,  330  (9th  Cir.  1939) 
(water  rights). 

101  Bryan   v.   Itasca   County.  U.S.   .   90   S.    Ct.   2102.   2113    (1970)  :   Antoine  V. 

Washington,  420  U.S.  194.  199-200  (197a)  :  McClanahjan  v.  Arizona  State  Tax  Com- 
Mission,  411  U.S.  104  (1973)  ;  Santa  Rosa  Rand  of  Indians  v.  Kings  County,  532  F.2J 
655  (9th  Cir.  1975). 

102  Wilkinson  and  Volkman,  Judicial  Review  of  Indian  Treaty  Abrogation,  supra  note 
3,  al  (517. 

loa  Sc.\  #g;,  the  cases  cited  In  note  101  supra. 
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ciples  embodied  therein  must  be  applied  in  order  to  implement  prop- 
erly the  special  federal  trust  responsibility  to  Indians. 

The  purpose  behind  the  initial  rule  regarding  resolution  of  ambig- 
uous language  is  well-stated  in  a  recent  opinion  by  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit : 

We  begin  with  the  fundamental  postulate,  enunciated  in  Worcester  v.  Georgia 
fin  1832]  that  ambiguities  in  Federal  treaties  and  statutes  dealing  with  Indians 
must  be  resolved  favorably  to  the  Indians.  This  principle  is  somewhat  more  than 
a  canon  of  construction  akin  to  a  Latin  maxim,  easily  invoked  and  as  easily  dis- 
regarded. It  is  an  interpretive  device,  early  framed  by  [Chief  Justice]  John 
Marshall's  legal  conscience  for  ensuring  the  discharge  of  the  nation's  obligations 
to  the  conquered  Indian  tribes.  The  Federal  government  has  long  been  recog- 
nized to  hold,  along  with  its  plenary  power  to  regulate  Indian  affairs,  a  trust 
status  towards  the  Indian — a  status  accompanied  by  fiduciary  obligations. 
While  there  is  legally  nothing  to  prevent  Congress  from  disregarding  its  trust 
obligations  and  abrogating  treaties  or  passing  laws  inimical  to  the  Indians'  wel- 
fare, the  courts,  by  interpreting  ambiguous  statutes  in  favor  of  Indians,  attribute 
to  Congress  an  intent  to  exercise  its  plenary  power  in  the  manner  most  con- 
sistent with  the  nation's  trust  obligations.10* 

The  United  States  Supreme  Court  in  Bryan  v.  Itasca  County,  de- 
cided on  June  14,  1976,  described  the  third  canon  of  construction — 
liberal  interpretation  in  favor  of  the  Indians — as  follows: 

In  construing  this  ''admittedly  ambiguous"'  statute,  we  must  be  guided  by  that 
"eminently  sound  and  vital  canon"  that  "statutes  passed  for  the  benefit  of  de- 
pendent Indian  tribes  or  communities  are  to  be  liberally  construed,  doubtful 
expressions  being  resolved  in  favor  of  the  Indians."  105 

The  justification  of  the  second  interpretative  test — construction  of 
treaties  and  agreements  as  the  tribal  signatories  would  have  under- 
stood them — is  set  forth  at  length  by  the  Supreme  Court  in  its  1899 
opinion  in  Jones  v.  Meehan: 

In  construing  any  treaty  between  the  United  States  and  an  Indian  tribe,  it 
must  always  ...  be  borne  in  mind  that  the  negotiations  for  the  treaty  are  con- 
ducted, on  the  part  of  the  United  States,  an  enlightened  and  powerful  nation, 
by  representatives  skilled  in  diplomacy,  masters  of  a  written  language,  under- 
standing the  modes  and  forms  of  creating  the  various  technical  estates  known  to 
their  law.  and  assisted  by  an  interpreter  employed  by  themselves  :  that  the  treaty 
is  drawn  up  by  them  and  in  their  own  language ;  that  the  Indians,  on  the  other 
hand,  are  a  weak  and  dependent  people,  who  have  no  written  language  and  are 
wholly  unfamiliar  with  all  forms  of  legal  expression,  and  whose  only  knowledge 
of  the  terms  in  which  the  treaty  is  framed  is  that  imparted  to  them  by  the  inter- 
preter employed  by  the  United  States  ;  and  that  the  treaty  must  therefore  be 
construed,  not  according  to  the  technical  meaning  of  its  words  to  learned 
lawvers.  but  in  the  sense  in  which  thev  would  naturally  be  understood  by  the 
Indians.10" 

In  194o  in  Choctaw  Nation  v.  T~n>+(<1  States,  the  Court  reiterated 
this  doctrine  of  deference  to  the  Indian  understanding  of  treaties,  and 
extended  that  rule  to  encompass  statutorily-ratified  agreements  be- 
tween the  United  States  and  Indian  tribes  : 

Of  course  treaties  are  construed  more  liberally  than  private  agreements 
to  ascertain  their  meaning  we  may  look  beyond  the  written  words  to  the  hist<  ry 
of  the  treaty,  the  negotiations,  and  the  practical  construction  adopted  by  the 
parties.  Especially  is  this  true  in  interpreting  treaties  and  agreements  with  the 
Indians;  they  are  to  be  construed,  so  far  as  possible,  in  the  sense  in  which  the 
Indians  understood  them,  and  'in  a  spirit  which  generously  recognizes  the  full 
obligation  of  this  nation  to  protect  the  interests  of  a  dependent  people.*'1"7 

101  Santa  Rosa  Band  of  Indians  v.  Kings  County,  532  F.2d  655  (9th  Cir.  1975}  (Slip 
Opinion  at  fi-7)   (citations  and  footnotes  omitted). 

30-~ U.S. .  96  S.  Ct.  2102.  2113  t  ii)76)   (citations  omitted). 

1'ft  1  ~t\   T*    Q      1       1  f)_1  1     (1  Oqpi 

107  318  U.S.  423,  431-432  (1943)  (citations  omitted)  (emphasis  added). 
83—755 — 77 6 
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The  Court  stressed  the  continuing  viability  of  the  "Indian  under- 
standing" doctrine  in  1970  in  Choctaw  Nation  v.  Oklahoma: 

This  Court  lias  often  held  that  treaties  with  the  Indians  must  be  interpreted  as 
they  would  have  understood  them,  and  any  doubtful  expressions  should  be  re- 
solved in  the  Indians'  favor.108 

The  reason  for  this  interpretative  test,  as  the  Court  noted  in  Choc- 
taw Nation  v.  Oklahoma,  is  that  Indian  tribes  almost  invariably  "had 
no  choice  but  to  consent"  to  treaties  and  agreements.109  This  factor 
led  the  Court  in  that  case  to  declare  that  treaties  "must"  be  construed 
according  to  the  Indian  understanding,  whereas  in  Choctaw  Nation  v. 
United  States,  quoted  above,  the  Court  earlier  had  stated  that  the  In- 
dian understanding  would  govern  only  "so  far  as  possible."  We  find 
this  distinction  most  significant.  Accordingly,  we  incorporate  into  our 
proposed  rule  of  construction  the  mandatory  aspect  of  the  "Indian 
understanding"  doctrine  as  articulated  in  Choctaio  Nation  v.  Okla- 
homa, with  the  qualification  that  in  order  for  Congress  to  override 
the  Indian  view  it  must  express  such  a  contrary  intention  in  most 
explicit  language  on  the  face  of  the  treaty  or  the  statute  ratifying 
an  agreement.110 

We  propose,  finally,  one  additional  aspect  to  the  rule  of  construc- 
tion set  forth  below,  namely:  that  ambiguities  contained  in  federal 
treaties,  agreements,  statutes,  and  executive  orders  should  be  resolved 
in  accordance  with  prevailing  Congressional  policies  affecting  Indians 
even  if  the  treaty  or  other  document  involved  originates  from  or  re- 
flects an  earlier,  contrary  policy  which  Congress  has  since  rejected. 
This  proposal  is  drawn  from  the  Ninth  Circuit  decision  in  Santa  Rosa 
Band  of  Indians  v.  Kings  County.111  In  that  case  the  court  refused 
to  interpret  ambiguities  in  Public  LawT  280, 112  enacted  in  1953,  ac- 
cording to  the  "assimilation  policy  reflected"  therein  because  it  found 
that  Congress  had  since  "discarded"  that  policy  as  a  "failure  ...  in 
favor  of  policies  fostering  Indian  autonomy,  reservation  self-govern- 
ment and  economic  self-development."  113  The  court  further  stated : 

While  we  recognized  an  obligation  to  follow  the  congressional  intent  when 
construing  Public  Law  280,  we  are  not  obliged  in  ambiguous  circumstances  to 
strain  to  implement  a  policy  Congress  has  now  rejected,  particularly  where  to 
do  so  will  interfere  with  the  present  congressional  approach  to  what  is,  after  all 
an  ongoing  relationship.114 

On  June  14,  1976,  the  Supreme  Court  in  Bryan  v.  Itasca  County,115 
cited  the  foregoing  language  from  Santa  Rosa  with  approval  and 
added : 

Present  federal  policy  appears  to  be  returning  to  a  focus  upon  strengthening 
tribal  self-government  [citing  the  1974  Indian  Financing  Act,  25  U.S.C.  §§1451 


108  397  U.S.  620,  631  (1970)  (citation  omitted)  (emphasis  added). 

109  Ibid.  See  also  note  17  supra. 

110  We  have  located  no  authority  that  repudiates  the  rule  announced  in  Choctaw  Nation 
v.  Oklahoma,  supra  note  108,  that  Indian  treaties  and  agreements  must  be  construed  as 
the  tribal  signatories  understood  them,  unless  Congress  manifests  otherwise.  In  De  Coteau 
v.  District  County  Court,  420  U.S.  425  (1975),  the  Court  examined  an  agreement  between 
the  United  States  and  the  Sisseton-Wahpeton  Sioux  Tribe,  to  determine  both  the  federal 
and  the  tribal  understanding  of  whether  there  had  been  an  intent  to  terminate  the  bound- 
aries of  the  Tribe's  reservation.  Although  we  question  the  soundness  of  the  De  Coteau 
result,  the  Court  therein  found  "clear  expressions  of  both  tribal  and  congressional  intent" 
to  effect  a  disestablishment  of  the  reservation.  Id.  at  447. 

111  532  F.2d  655  (9th  Cir.  1975). 

112  28  U.S.C.  §  I  300  (1970). 
ka  532  F.2d  at  662. 

114  Id.  at  663. 

w°  —  U.S.  — ,  95  S.Ct.  2102  (1976). 
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et  seq.,  and  the  1975  Indian  Self-Determination  and  Education  Assistance  Act. 
-25  U.S. C.  §§  450  etseq.].116 

We  propose  that  Congress  codify  this  sound  judicial  trend.  The 
assimilationist  policies  of  the  allotment  era  in  effect  during  1887  to 
1934,117  as  well  as  similar  goals  embodied  in  Public  Law  280  and  in  the 
termination  legislation  of  the  1950's,118  have  indeed  been  repudiated  by 
Congress  in  recent  legislation.119  In  the  proposed  "Congressional 
Findings  and  Declaration  of  Policy"  set  forth  in  Part  IV  supra,  we 
have  called  upon  Congress  to  reaffirm  its  repudiation  of  these  poli- 
cies.120 Codification  as  set  forth  below  of  the  Santa  Rosa-Bryan  in 
terpretative  test  will  assure  more  effectively  that  judges  and  admin- 
istrators in  the  future  need  not  strain  to  effectuate  policies  that  Con- 
gress wisely  has  abandoned. 

Accordingly,  based  upon  the  foregoing  analysis,  we  recommend 
that  Congress  adopt  the  following  rule  of  construction  to  be  codified 
in  proposed  Part  I,  Chapter  3,  of  Title  25  of  the  United  States  Code: 

Rule  2: 

[A]  In  the  interpretation,  construction  and  application  of  fed- 
eral treaties,  agreements,  statutes,  and  executive  orders  which 
reserve  or  grant  rights  to  any  Indian  or  Indian  tribe,  the  follow- 
ing principles  shall  govern : 

[1]  Any  ambiguities  in  such  documents  shall  in  every  instance 
be  resolved  in  favor  of  the  affected  Indian  or  Indian  tribe ; 

[2]  Such  documents  shall  be  interpreted,  construed,  and  ap- 
plied in  a  liberal  manner  which  comports  fully  with  the  sanctity 
of  the  trust  obligations  of  the  United  States  to  Indian  Tribes; 

[3]  Ambiguities  in  such  documents  shall  be  interpreted,  con- 
strued, and  applied  according  to  the  prevailing  Congressional 
policies  of  fostering  Indian  autonomy,  reservation  self-govern- 
ment and  economic  self-development,  regardless  of  whether  such 
documents  became  effective  during  historical  periods  when  the 
Congress  adopted  policies  of  assimilating  and/or  terminating 
the  unique  status  of  Indians  and  Indian  tribes  as  a  separate 
people. 

[B]  In  the  interpretation,  construction,  and  application  of 
treaties  and  statutorily-ratified  agreements  between  the  United 
States  and  Indian  tribes,  the  governing  principle  shall  be  that 
the  understanding  of  the  Indian  parties  to  such  documents,  as 
evidenced  in  the  negotiations  preceding  their  conclusion  and  the 
circumstances  surrounding  same,  is  determinative  of  the  meaning 
of  such  documents  unless  Congress  has  expressed  a  contrary 
meaning  in  explicit  language  on  the  face  of  the  treaty  or  the 
ratifying  statute. 


"«7rf.  at  2111  n.  14. 

117  See  text  accompanying  notes  89-94  In  Part  IV  of  this  Report,  supra. 

118  See  text  accompanying  notes  61-09.  supra. 

119  See,  e.g.,  the  Menominee  Restoration  Act,  supra  note  61:  25  U.S.C.  §1326  (Supp. 
1076)  (tribal  consent  via  referendum  vote  made  a  prerequisite  to  assumption  of  state 
jurisdiction  over  Indians  in  Indian  country). 

120  See  paragraph  5,  6  and  7  of  "Proposed  Congressional  Findings  and  Declaration  of 
Policy." 


C.3.  A  Rule  of  Construction  Requiring  That  Indian  Tribes  and  Tribal 
Governments  be  Recognized  as  Independent  Units  of  Govern- 
ment for  Purposes  of  Eligibility  Under  Federal  Domestic  Assist- 
ance Programs 

The  issue  of  tribal  government  participation  in  the  delivery  of 
Federal  domestic  assistance  programs  goes  to  the  head  of  the  issue 
of  tribal  sovereignty  and  Indian  self-determination.  As  the  situation 
now  stands,  Indians  are  receiving  only  a  fraction  of  the  Federal  l>ene- 
fits  due  them,  largely  because  of  the  statutory  and  administrative  fail- 
ure to  recognize  the  sovereignty  of  Indian  tribes.  Further,  even  where 
Indians  are  the  intended  recipients,  many  Federal  programs  require 
that  the  funds  be  routed  through  various  branches  of  state  govern- 
ment rather  than  being  disbursed  directly  to  the  tribes.  Both  of  these 
procedures  are  antithetical  to  the  concept  of  tribal  sovereignty :  the 
former  ignores  tribal  governments  entirely,  the  latter  imposes  state 
jurisdiction  on  tribes. 

The  dimension  of  this  problem  have  been  dealt  with  in  detail  by 
the  Task  Force  on  Tribal  Government,121  as  well  as  in  extensive  studies 
by  the  American  Indian  Law  Center  122  and  the  National  Council  on 
Indian  Opportunity.123  Although  the  above  sources  should  be  con- 
sulted for  an  in-depth  presentation  of  the  roblem.  some  of  ther  fundings 
merit  citation  here  as  dramatic  indicia  of  the  serious  failure  of  Federal 
domestic  assistance  delivery  to  Indians.  For  example,  the  National 
Council  on  Indian  Opportunity,  in  its  study,  found  that  of  600  po- 
tentionally  useful  Federal  assistance  programs,  only  78  were  being 
utilized  by  federally  recognized  tribes,  and  only  39  were  being  utilized 
by  more  than  one  tribe.124  The  subsequent  American  Indian  Law  Insti- 
tute study  indicated  that  of  the  598  programs  studies,  Indian  tribal 
governments  or  tribally-chartered  organizations  appear  to  be  eligible 
for  direct  delivery  from  389  programs,  and  ineligible  for  140  pro- 
gram.125 In  addition,  tribal  governments  and  tribally-chartered  or- 
ganizations appear  to  be  eligible  for  another  69  programs  which  re- 
quire various  kinds  of  state  involvement  in  their  delivery.126  The 
discrepancy  between  these  two  reports  is  explained  in  the  American 
Indian  Law  Institute  study  as  stemming  from  the  fact  that  many  of 
the  programs  in  the  National  Council  on  Indian  Opportunity  report 
had  been  dispensed  with  or  consolidated  into  revenue  sharing  pro- 
grams in  the  interim.127 

Two  of  the  studies  cited  recommend,  inter  alia,  the  kind  of  recogni- 
tion of  tribal  governments  which  our  suggested  rule  of  construction 
would  require.128  The  American  Indian  Law  Center  study  recommends 
individual  program  amendment,  suggesting  that  precaution  be  taken 

121  Final  Report  of  the  Task  Force  on  Tribal  Government,  Chapter  IV  :  "Status  of  Tribal 
Government  and  Federal  Assistance  Programs." 

122  "Study  of  Statutory  Barriers  to  Tribal  Participation  in  Federal  Domestic  Assistance 
Proprams."  conducted  by  the  America?)  Indian  Law  Center  of  the  I  'Diversity  of  New 
Mexico,  for  the  Native  American  Technical  Assistance  Corporation,  Albuquerque,  New- 
Mexico. 

123  "  \  Study  of  Federal  Indian  Domestic  Assistance  Programs."  by  the  National  Council 
on  Indian  Opportunity,  Office  of  the  Vice-President,  February,  1974. 

124  Td.,  Summary  Findings,  p.  4. 

125  See  note  122.  supra,  at  p.  iii,  Executive  Summary.  Parts  of  this  report  are  included 
in  tbo  Report  of  Task  Force  #3. 

i"  Jd. 

>2S  See  Report  of  Task  Force  on  Tribal  Government,  and  NCIO  Study,  referred  to  at 
Notes  121  and  123,  supra. 


to  ensure  that  existing  programs  which  utilize  state  agencies  are  not 
immediately  curtailed  where  such  action  would  be  detrimental  to  the 
tribes  affected.  ''It  is  fairly  clear  that  in  most  cases  the  omission  of 
tribal  eligibility  results  from  an  unintential  drafting  pattern  which 
happens  to  use  exclusionary  language  rather  than  a  deliberate  policy 
decision.  On  the  other  hand,  there  are  a  number  of  programs  for  which 
an  immediate  transfer  of  service  delivery  from  the  state  to  the  tribe 
would  result  in  a  hardship  for  the  tribe  and  for  the  people  to  be 
served."  129  However,  the  studies  are  uniform  in  recognizing  that  the 
avowed  legislative  and  judicial  commitment  to  Indian  self-determina- 
tion, as  well  as  the  inherent  powers  of  tribal  sovereignty,  require  that 
Indian  tribal  governments  participate  fully  in  the  delivery  of  Fed- 
eral domestic  assistance  programs. 

The  concept  of  Indian  self-determination  has  increasingly  become 
the  policy  of  both  Congress  and  the  courts.  The  recognition  of  the  im- 
portance of  strong  tribal  governments,  which  began  with  the  Indian 
Reorganization  Act  of  1931.130  is  manifested  in  more  recent  legislation, 
.such  as  the  Indian  Financing  Act  of  1974  131  and  the  Indian  Self- 
Determination  and  Education  Assistance  Act  of  1975. 132  As  recently  as 
June  of  this  year,  the  Supreme  Court,  in  Bryan  v.  Itasca  County™* 
recognized  a  Congressional  commitment  to  ''the  continuing  vitality  of 
tribal  government/' 134  In  discussing  the  devastating  impact  which 
many  authorities  feel  would  result  from  state  and  local  governments 
obtaining  general  civil  regulatory  control  over  Indians,  the  court 
stated : 

The  suggestion  is  that  since  trihal  governments  are  disabled  under  many  state 
laws  from  incorporating  as  local  units  of  government,  general  regulatory  control 
might  relegate  tribal  governments  to  a  level  below  that  of  counties  and  munici- 
palities, thus  essentially  destroying  them  .  .  .  Present  federal  policy  appears 
to  1*>  returning  to  a  focus  upon  stregnthening  tribal  self-uovernment,  see  e.g.. 
Indian  Financing  Act  of  1974,  also  Indian  Self-Determination  and  Education 
Assistance  Act  of  1945.185 

The  Court  further  cites  Santa  Rosa  Band  of  Indians  v.  Kings 
•County?3*  as  authority  for  the  proposition  that  Congress  has  changed 
its  policy  from  one  of  assimilation  to  one  of  self-determination : 

The  Court  of  Appeals  for  the  Ninth  Circuit  has  expressed  the  view  that  the 
courts  "are  not  obligated  in  ambiguous  circumstances  to  strain  to  implement  [an 
assimilationist]  policy  Congress  has  now  rejected,  particularly  where  to  do  so 
will  interfere  with  the  present  Congressional  approach  to  what  is,  after  all,  an 
ongoing  relationship."  13T 

The  concern  that  state  and  local  government  must  not  be  allowed 
to  encroach  on  tribal  government  authority,  voiced  in  Bryan,  supra. 
was  recognized  as  early  as  1934  by  the  Interior  Department.  A  So- 
licitor's memorandum  prepared  by  then  Assistant  Solicitor  Felix  S. 
Cohen  indicates  that  the  major  concern  of  the  Solicitor's  Office  prior 
to  the  enactment  of  the  Social  Security  Act  was  whether  Indians  would 
receive  its  full  benefits,  noting  that  "discrimination  against  Indians 
as  against  other  minority  groups,  is  probable  in  any  administration 

^'American  Indian  Law  Center  Study,  at  p.  34.  Conclusions  and  Recommendations. 

1976). 

..   ).  1976). 
County,  Minnesota,  96  S.  Ct.  2102  (June  14.  1976). 
14  7<t.  at  p.  2111. 

J"  M.  at  p.  2111.  note  14  (emphasis  added)  (citations  omitted). 
■<■  Santa  Rosa  Band  of  Indians  v.  Kinos  County,  532  F.2d  660  (CA  9   1975) 
m  See  note  133.  supra,  at  p.  2111,  footnote  14. 
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of  Federal  funds  which  is  placed  in  the  hands  of  state  and  local 
authorities."  138 

The  importance  of  Indian  self-determination  has  been  recognized 
not  only  by  the  legislative  and  judicial  branches  but  by  the  executive 
as  well ;  at  least,  the  last  four  administrations  have  favored  strength- 
ening Indian  tribal  government.  Clearly,  this  Federal  trend  warrants 
the  rule  of  construction  here  proposed.  Indian  self-determination  is 
an  empty  phrase  without  direct  tribal  government  access  to  Federal 
domestic  assistance  programs. 

Accordingly,  we  recommend  that  the  following  language  be  adopted 
as  a  rule  of  construction  to  be  codified  in  proposed  Part  I,  Chapter  3, 
Title  25  of  the  United  States  Code : 

Rule  3: 

Indian  tribes  which  have  been  recognized  by  either  Federal  or 
state  governments  shall  be  recognized  as  independent  units  of 
government  for  purposes  of  eligibility  under  Federal  domestic 
assistance  programs. 

C4.  Bides  of  Construction  Governing  the  Applicability  of  Federal 
Regulatory  Statutes  to  Indian  Tribal  Governments  and  Indian 
Property. 

The  problem  here  involves  a  multitude  of  different  types  of  federal 
regulatory  statutes — (1)  statutes  aimed  at  regulation  of  criminal 
activity,  (2)  statutes  aimed  at  regulation  of  activities  within  federal 
enclaves  where  there  is  limited  or  no  authority  of  local  government, 
(3)  statutes  aimed  at  industrial  safety  and  business  activities,  (4) 
statutes  aimed  at  management  of  federal  properties  and  federal  de- 
velopment programs,  and  (5)  statutes  aimed  at  regulation  of  federal 
governmental  operations.  The  mechanics  of  these  statutes  vary  from 
direct  federal  enforcement,  to  alternative  enforcement  by  state  and 
local  governmental  authorities,  to  simple  deferral  of  federal  law  if 
the  state  or  local  authority  has  a  law  on  the  subject. 

The  basic  problem  with  all  of  these  regulatory  statutes  is  that  they 
fail  to  take  cognizance  of  the  fact  of  tribal  government  on  the  one 
hand,  or,  on  the  other,  that  they  fail  to  distinguish  between  tribal 
property  rights  and  federal  property  rights. 

It  is  difficult  to  formulate  a  rule  to  cover  all  of  these  diverse  situa- 
tions. There  is  a  judicially  formulated  rule  that  general  acts  of  Con- 
gress do  not  apply  to  Indians  unless  Congress  had  manifested  an  intent 
to  include  them.139  However,  this  rule  is  honored  as  often  in  the  breach 


138  15  South  Dakota  Law  Review,  "Trends  in  Federal  Indian  Administration"  footnote  4 
(Winter,  1970),  citing  Solicitor's  Memorandum  of  February  14,  1935;  see  also  footnote 
4,  of  Part  1,  Introduction. 

139  This  was  the  rule  adopted  by  the  Solicitor's  Office,  Department  of  the  Interior 
in  an  opinion  dated  Feb.  1,  1971  (M.  36811)  regarding  the  applicability  of  the  Wholesome 
Moat  Act  of  1967  (81  Stat.  584,  21  U.S.C.  §§  601-691)  on  Indian  reservations.  A  copy  of 
this  opinion  is  attached  as  Appendix  II,  Part  V,  Exhibit  7,  II :  284.  As  authority  for  this 
proposition,  the  Solicitor  cited  : 

Elk  v.  Wilkins,  112  U.S.  94,  100  (18S4)  ;  McCandless  v.  United  States  ex  rel.  Diabo, 
25  F.2d  71  (3rd  Cir.  1928),  affg  sub  nom,  United  States  ex  rel.  Diabo  v.  McCandle**, 
18  F.2d  282  (E.D.  Pa.  1927)  ;  United  States  v.  5,677.9>f  Acres  of  Land,  162  F.Supp.  108. 
110-111  (D.  Mont.  1958)  ;  Seneca  Nation  of  Indians  v.  Brucker,  162  F.  Supp.  5S0,  581-582 
(D.  D.C.  1958),  aff'd;  262  F.2d  27  (D.C.  Cir.  1958).  cert,  denied,  360  U.S.  909  (1959)  ; 
and  Nicodemu8  v.  Washington  Water  Poicer  Co.,  264  F.2d  614,  617  (9th  Cir.  1959). 

More  recent  authority  of  similar  import  is  Menominee  Tribe  v.  U.S.,  391  U.S.  404.  413 
(1968)  ;  Bennett  County  v.  U.S.,  394  F.2d  8.  12  (1968)  ;  Leech  Lake  Band  of  Chippewa 
Indians  v.  Herbst,  334  F.Supp.  1001,  1005  (D.  Minn.,  1971)  ;  and  U.S.  v.  White,  508  F.2d: 
453  (8th  Cir.,  1974). 
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as  it  is  in  the  obeyance.140  The  trouble  with  this  rule  is  that  it  is  not 
adequate  to  all  of  the  varying  situation.  If  such  a  rule  were  strictly 
applied  in  every  situation,  it  would  result  in  a  regulatory  vacuum  in 
i  matters  which  Congress  has  manifested  an  intent  to  control  throughout 

■  the  U.S.  regardless  of  local  laws,  for  example,  the  Controlled  Sub- 
stance Act  of  1970.141 

The  need  for  clarification  of  the  rules  of  construction  to  be  given 
I  federal  regulatory  legislation  in  relation  to  Indian  tribes  is  heightened 
j  by  the  fact  that  more  and  more  federal  legislation  provides  for  the 
j  development  of  alternative  state  plans  and  assumption  by  the  states 

of  enforcement  of  the  law.  In  these  cases,  if  states  are  allowed  to  as- 
:  sume  control  over  Indian  reservations  the  concept  of  tribal  sovereignty 

and  the  concept  of  federal  jurisdiction  over  Indian  country  to  the 
i  exclusion  of  states  is  doubly  violated.  If  enforcement  is  to  be  dis- 
I'  persed  beyond  the  federal  level,  it  should  be  the  tribe  that  assumes  the 

enforcement  role  within  the  reservation,  not  the  state. 

In  order  to  bring  coherency  to  the  discussion  of  the  applicability  of 
I  federal  regulatory  statutes  in  the  Indian  context,  it  is  necessary  to 

■  break  the  discussion  out  into  the  different  types  of  statutes  involved. 

>  C.l±(l)  Statutes  aimed  at  regulation  of  criminal  activity 

There  are  three  different  types  of  statutes  involved  here:  (a)  stat- 
I  utes  such  as  the  Controlled  Substance  Act  of  1970  142  asserting  federal 
!  jurisdiction  throughout  the  United  States  regardless  of  local  laws,  and 
(b)  statutes  asserting  federal  jurisdiction  specifically  applicable  to 
|  Indian  country,  and  (c)  statutes  transferring  to  states  criminal  juris- 
!  diction  within  Indian  country. 

The  first  class  of  statutes  are  those  asserting  general  federal  juris- 
diction throughout  the  Nation.  It  is  not  possible  or  reasonable  to  go 
into  any  lengthy  enumeration  of  such  statutes.  Title  18  of  the  United 
States  Code  is  chock  full  of  such  legislation.  Though  this  was  not 
always  sp,  the  present  rule  is  that  such  legislation  is  as  applicable  to 
Indians  in  Indian  country  as  it  is  to  all  other  persons  throughout  the 
United  States.143 

So  long  as  such  statutes  of  general  applicability  do  not  infringe  on 
Indian  rights  received  or  granted  by  federal  treaties  and  laws,144  the 
Task  Force  finds  no  objection  to  application  of  these  statutes  to  Indian 
country.  The  precepts  advocated  in  paragraphs  1  and  3  of  the  proposed 
Congressional  Findings  and  Declaration  of  Policy  discussed  in  Part 
IV  of  this  Report 145  are  only  minimally  disturbed.  The  jurisdiction 

140  The  Solicitors  Opinion  of  Feb.  1,  1971  cited  in  note  139,  supra,  noted  this  split  of 
authority,  citing  in  contrast  to  the  cases  cited  in  note  1  the  following  : 

The  Cherokee  Tobacco,  78  U.S.  (11  Wall)  616  (1870)  ;  Choteau  v.  Burnet,  288  U.S. 
691  (1931)  ;  Superintendent  v.  Commissioner,  295  U.S.  418.  420  (1935)  ;  Federal  Power 
Commission  v.  Tuscarora  Indian  Nation,  362  U.S.  99.  115-118,  120  (1960)  :  Navajo  Tribe 
v.  N.L.R.B.,  288  F.2d  162,  164-165n.4  (D.C.  Cir.  1961),  cert,  denied,  366  U.S.  928  (1961)  : 
Commissioner  v.  Walker,  326  F.2d  261,  263  (9th  Cir.  1964)  ;  Collifloicer  v.  Garland,  342 
F.2d  369.  376  (9th  Cir.  1965)  ;  Holt  v.  Commissioner,  364  F.2d  38,  40  (Sth  Cir.  1966), 
cert,  denied,  3S6  U.S.  931  (1967)  ;  and  Mann  v.  United  States,  399  F.2d  672,  673  (9th 
Cir.  1968). 

141  Act  of  October  27,  1970,  84  Stat.  1242  et  seq. 

142  Id. 

(1967Ta7fcS  °n  T°P  X'  U'S"  372  F*2d  422'  425  (9th  °ir"  1967)'  Cert'  denied>  389  U-S'  879 
a  "* See.  U.S.  v.  White,  508  F.2d  453  (Sth  Cir.,  1974),  and  pages  65-67  supra  and  note 
b7  therein.  Compare  also  the  following  Solicitor's  Opinions.  Dept.  of  the  Interior  regarding 
the  application  to  Indians  of  the  Migratory  Bird  Treaty  Act  of  191S  (16  U.S.C.  703-704). 
Sol.  Op.  M-2< 690  dated  June  15,  1934;  Sol.  Op.  (unnumbered)  Feb.  10,  1942  from 
Solicitor  Margold  to  the  Commissioner  of  Indian  Affairs  regarding  same  subject. 
14.  page  2b  oi  this  Report. 
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asserted  within  the  Indian  country  is  not  greater  than  that  outside 
the  Indian  country.  The  integrity  of  tribal  government  is  thus  fully 
retained. 

Our  recommendation  for  a  rule  of  construction  on  this  class  of  fed- 
eral legislation  is  thus  as  follows: 

Rule  4,  Sec.  1(a) : 

Federal  criminal  laws  of  general  application  nationally  shall 
be  applicable  to  Indians  and  non-Indians  alike,  both  within  and 
without  the  Indian  country,140  except  as  such  laws  affect  or  in- 
fringe upon  rights  explicitly  or  implicitly  reserved  by  or  granted 
to  any  Indian  or  Indian  tribe  by  treaty,  agreement,  statute,  or 
executive  order.147 

The  second  class  of  federal  statutes  aimed  at  regulation  of  criminal 
activity  are  statutes  specifically  applicable  to  Indian  country.  The 
General  Crimes  Act 148  and  the  Major  Crimes  Act 149  are  the  most 
widely  used  of  these  statutes.  By  virtue  of  a  Supreme  Court  decision 
in  1916  lrj0  the  Assimilative  Crimes  Act 151  is  also  applicable  within 
Indian  country.  Suffice  it  to  say  that  each  of  these  Acts  constitutes  a 
significant  encroachment  on  the  once  exclusive  authority  of  Indian 
trills. 

There  is  a  significant  difference  of  opinion  between  the  Criminal 
Division  in  the  Department  of  Justice  and  persons  working  in  the 
field  of  Indian  law  as  to  the  interpretations  which  should  be  placed 
on  these  three  major  items  of  law.  Surprisingly  there  is  relatively  little 
authority  to  aid  in  the  determination  of  these  points  of  law. 

Essentially  the  differences  of  opinion  focus  on  the  Major  Crimes 
Act  which  spells  out  14  major  felonies  over  which  the  United  States 
asserts  jurisdiction  when  committed  by  an  Indian  within  Indian 
country,  and  the  Assimilative  Crimes  Act  which  incorporates  state 
criminal  laws  and  makes  them  applicable  within  federal  enclaves. 
lite  principal  question  involved  under  the  Major  Crimes  Act  is 
whether  or  not  the  tribes  retain  concurrent  jurisdiction  with  the  federal 
sovereign  over  the  offenses  enumerated  in  that  statute,  or  whether  the 
federal  jurisdiction  is  exclusive,  thereby  precluding  tribal  jurisdiction 
regardless  of  whether  or  not  the  federal  government  investigates  or 
prosecutes.  The  Department  of  Justice  would  contend  that  federal 
jurisdiction  is  exclusive — those  who  work  with  Indian  tribes  would 
insist  the  jurisdiction  must  be  concurrent  in  order  to  avoid  a  break 
down  in  law  and  order. 

The  principal  question  involved  under  the  Assimilative  Crimes  Act 
is  the  extent  to  which  that  Act  makes  state  laws  applicable  within 
Indian  country.  The  Department  of  Justice  takes  an  expansive  view 
of  this  Act  and  has  threatened  federal  prosecution  of  Indian  persons 
on  the  basis  of  state  law  for  activities  such  as  operation  of  bingo  games. 


146  Indian  country  is  defined  in  18  U.S.C.  1151. 

147  Proposed  Rules  of  Construction  rejrardinff  abrogation  and  interpretation  of  treaties, 
agreements,   statutes,   and   executive  orders  are  set  forth  at  pasres  69-70,  and  73  supra. 

w  Sec.  25.  Act  of  June  30,  1834.  ch.  161,  4  Stat.  729  (18  U.S.C.  1152). 
™  Apt  of  March  3.  1885,  ch.  341,  23  Stat.  362,  385  (18  U.S.C.  1153). 
iso  William*  v.  U.S.,  326  U.S.  711  (1946). 
131  IS  U.S.C.  7,  13. 
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sale  of  fireworks  or  playing  of  Indian  stick  games,  even  though  such 
activity  may  be  licensed  by  a  tribe  or  be  regulated  by  the  tribal  code.152 
Those  who  work  in  the  field  of  Indian  law  find  extreme  danger  in  this 
interpretation  of  the  Assimilative  Crimes  Act — the  potential  for  total 
destruction  of  tribal  sovereignty:  total  subjugation  to  the  laws  of  the 
states  leaving  the  tribes  no  room  to  legislate  except  in  conformity  with 
the  laws  of  the  state. 

In  view  of  the  expansive  interpretations  which  the  Department  of 
Justice  is  placing  on  these  Acts,  and  in  view  of  the  emergence  of  tribal 
authority  in  the  area  of  criminal  law.  conflicts  in  the  philosophy  and 
application  of  these  laws  are  quickly  developing.  This  conflict  has 
resulted  in  considerable  debate  over  the  various  proposals  for  the 
i  reform  of  Title  18  of  the  United  States  Code.  The  most  recent  such 
proposal  is  found  in  S.  1  introduced  in  the  94th  Congress.  This  bill  is 
1  a  sequel  to  the  major  overhaul  of  Title  18  of  the  United  States  Code 
proposed  by  the  National  Commission  on  Reform  of  Federal  Criminal 
Laws  in  1971. 

There  is  not  time  in  this  Report  to  explore  all  the  ramifications  of 
S.  1  or  its  various  predecessors.  But  it  is  of  maximum  importance  that 
the  Congress  understand  the  ramifications  of  the  "reforms"  which  are 
being  proposed.  The  Task  Force  has  attached  as  Exhibit  *2  to  this  Part 
the  comments  of  the  Associate  Solicitor  of  the  Division  of  Indian 
I  Affairs  to  the  Legislative  Counsel  in  the  Department  of  the  Interior 
!  on  S.  1 153  In  addition,  the  Task  Force  has  attached  as  Exhibit  3  a 
'  lengthy  analysis  of  the  original  proposal  of  the  National  Commission 
.  on  Reform  of  Federal  Criminal  Law.  This  analysis  was  prepared  by 
the  Indian  Civil  Rights  Task  Force,  Solicitor's  Office.  Department  of 
i  the  Interior  in  the  Fall  of  1972. 154  And  finally  we  attach  as  Exhibit  -1  a 
memorandum  of  October  15,  1974.  from  the  Indian  Civil  Rights  Task 
Force  to  the  Special  Assistant  to  the  Solicitor  of  the  Department  of 
the  Interior  setting  forth  comments  on  S.  1400,  the  legislative  prede- 
cessor to  S.  1.  In  addition  we  strongly  urge  that  any  revisers  of  current 
criminal  law  applicable  in  Indian  country  review  two  articles  relating 
to  this  subject,  one  in  the  Kansas  Law  Review.  Spring  1974  and  the 
other  in  the  1976  edition  of  the  Indian  Law  Manual.155 


152  United  States  v.  Pakootag,  Xo.  4777  (d.  Idaho.  Xo.  Div.,  Sept.  30.  196.°,)    ( unreported ) 

Judgment  of  Acquittal  regarding  playing  of  Indian  stick  game.  The  bingo  incident  cannot 

I  be   documented   but  the  incident   occurred   at   the   Southern    Ete   Reservation    in    Colorado 

'  in  the  early  1970's.   Mr.   Frank  Maynes,   attorney   for  that  tribe  with  offices  in   Durango, 

I  Colorado  can  confirm  the  case.  The  fireworks  sale  incident  occured  in  June  or  July.   197o 

in  the  state  of  Washington  and  can  be  confirmed  by  the  Office  of  the  Associate  Solicitor. 

Division  of  Indian  Affairs.  Department  of  the  Interior.  The  Pakootas  decision  is  more  fully 

i  discussed  in  note  107.  infra. 

In  a  more  compliant  but  clearly  vacillating:  vein,  the  Criminal  Division  of  Department 
i  of  Justice  recently  advised  the  Solicitor  of  Interior  that  '*[u]nder  the  present  state  of  the 
I  law  it  is  not  the  intent  of  the  Criminal  Division  to  prosecute  an  Indian  who  sells  liquor 
j  in  conformity  with  state  laws  and  tribal  regulations  but  without  a  state  liquor  lieense 
I  in  the  State  of  Montana."  See  letter  of  Richard  L.  Thornburgh.  Assistant  Attorney 
!  General.  Dept.  of  Justice  to  H.  Gregory  Austin.  Solicitor.  Department  of  the  Interior, 
dated  January  2.  1976,  attached  a>  Appendix  II.  Part  V.  Exhibit  1.  II  :  240. 

iBt  Memorandum    from    Associate    Solicitor.    Division    of    Indian    Affairs    to    Legislative 
I  Counsel  dated  Nov.  27.  1974.  Appendix  II.  Part  V.  Exhibit  2.  II  :  2."(». 

ir>*  The  members  of  the  Indian  Civil  Rights  Task  Force  who  participated  in  the  writing 

I  of  this  analysis  were  Peter  S.  Taylor,  now  Chairman  of  Task  Force  Xo.  9.  John  R.   Ros;. 

now  Consultant  with  Task  Force  Xo.  9.  Alan  Parker,  now  a  member  of  Task  Force  Xo.  2, 

and  M.  Frances  Aver,  now  staff  counsel  to  the  Xational  Tribal  Chairman's  Association. 

I  Appendix  II.  Part  V.  Exhibit  3.  II  :  252. 

J38  Vollman,  Tim.  Criminal  Jurisdiction  in  Indian  Country:  Tribal  Sovereigntu  and 
Defendant's  Rights  in  Conflict,  Vol.  22.  Xo.  3.  Kansas  L.  Rev..  Spring  1974.  p."  387; 
Taylor.  P.,  revised  by  West.  M..  Criminal  Jurisdiction,  Manual  of  Indian  Law,  American 
Indian  Lawyer  Training  Program,  1000  Wisconsin  Avenue.  X.W..  Washington,  D.C. 
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Although  the  proposals  for  law  reform  in  these  three  legislative 
packages  vary,  each  in  its  own  way  exhibit  jurisdictional  deficiencies 
from  an  Indian  standpoint. 

For  purposes  of  congressional  consideration  of  the  pending  S.  1,  this 
Task  Force  supports  the  position  of  the  Associate  Solicitor  set  forth 
in  his  memorandum  of  November  27,  1974.156 

Regardless  of  the  present  pendency  of  S.  1,  the  Task  Force  believes 
there  is  a  present  and  future  need  for  rules  of  construction  of  these 
federal  criminal  laws.  This  rule  must  comport  with  the  precepts 
advanced  in  our  discussion  of  paragraph  three  of  our  proposed  Find- 
ings and  Declaration.157  We  recommend  the  following  rule : 

Rule  4,  Sec.  1(b): 

Indian  tribes  are  recognized  to  have  all  of  the  powers  of  any 
sovereign  except  as  specifically  limited  by  treaty  or  federal 
statute.  Federal  criminal  statutes  applicable  within  the  Indian 
country  shall  be  strictly  construed;  the  reach  of  such  statutes 
may  not  be  extended  by  inference;  and  doubtful  expressions  are 
to  be  resolved  in  favor  of  continued  tribal  jurisdiction.  Said 
criminal  laws  shall  be  interpreted  wth  due  regard  to  the  long 
standing  policy  of  leaving  the  Indians  in  Indian  country  free 
to  govern  themselves  under  their  own  code  of  laws. 

It  should  be  reemphasized  that  the  purpose  of  this  proposed  rule  is 
to  eliminate  arguments  to  the  effect  that  when  the  federal  sovereign 
has  statutorily  asserted  jurisdiction  over  a  particular  offense,  tribal 
jurisdiction,  by  necessary  implication,  has  been  withdrawn.  There  is 
ample  room  for  both  federal  and  tribal  sovereigns — two  separate  sov- 
ereigns^— to  play  a  role  in  law  enforcement  within  the  Indian  country. 
The  penal  power  of  the  tribe  is  limited,  but  its  authority  is  always 
present;  the  penal  power  of  the  federal  sovereign  is  great,  but  the 
record  shows  that  its  authority  is  exerted  only  sporadically.  Prosecu- 
tion by  a  tribe  of  an  offense  punishable  under  the  Major  Crimes  Act 
should  not  bar  subsequent  prosecution  by  the  federal  sovereign  for  the 
same  offense.158  But  the  potential  for  severe  punishment  by  the  federal 
sovereign  should  not  rest  upon  denial  to  the  tribe  of  authority  to  deal 
with  the  situation  in  the  first  instance. 

The  second  purpose  of  the  proposed  rule  is  to  limit  the  potential  ap- 
plication of  the  Assimilative  Crimes  Act.  The  predecessor  of  the  cur- 
rent Act  was  first  enacted  in  1825.159  Its  purpose  then  as  now  was  to 
fill  a  jurisdictional  vacuum  which  existed  within  federal  enclaves.  The 
General  Crimes  Act  was  enacted  in  1834,1G0  only  nine  years  after  the 
first  Assimilative  Crimes  Act  was  enacted.  The  statutory  scheme  of 
the  Act  as  stated  in  the  House  Committee  Report 161  and  as  repeatedly 

156  Appendix  II,  Part  V,  Exhibit  2,  II :  250.  We  must  not  that  in  the  fall  of  1975  there 
were  suggestions  of  changes  in  S.  1  on  the  Senate  side  with  which  this  Task  Force  is  not 
fully  familiar.  Our  comments  do  not  extend  to  any  such  changes. 

157  Pg.  28,  Part  IV  of  this  Report. 

,  15S  This  was  the  precise  point  at  issue  in  U.S.  v.  De  Harriets,  441  F.2d  1304  (8th  Cir., 
1971)  and  U.S.  v.  Kills  Plenty,  466  F.2d  240  (8th  Cir.,  1972).  See  discussion  Part  IV 
•it  pg.  50-52  of  this  Report.  This  point  is  discussed  at  length  in  the  analysis  of  the  Indian 
Civil  Rights  Task  Force,  Appendix  II.  Part  V,  Exhibit  3. 

159  Act  of  March  3,  1825,  ch.  65,  4  Stat.  115,  Sec.  3.  Now  codified  at  18  U.S.C.  §7,  13. 

160  Sec.  25,  Act  of  June  30,  1834.  ch.  161,  4  Stat.  729.  Now  codified  at  18  U.S.C.  1152. 

161  Report  of  the  House  Committee  on  Indian  Affairs,  Rept.  No.  474,  23rd  Cong.,  1st 
Sess.  (1834).  Particular  attention  is  called  to  page  13. 
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found  by  the  federal  judiciary  162  was  to  leave  the  Indians  within  the 

Indian  country  free  to  govern  themselves  under  their  own  code  of 
-laws.  It  was  well  recognized  by  the  Committee  and  Congress  in  1834 

that  within  the  Indian  country  there  was  no  "vacuum"  of  local  author- 
I  ity.  The  sovereign  authority  of  tribes  within  Indian  country  was  both 

understood  and  honored.  The  Committee  Keport  stated : 

It  will  be  seen  that  we  cannot,  consistently  with  the  provisions  of  some  our 
treaties,  and  of  the  territorial  act,  extend  our  criminal  laws  to  offences  com- 
mitted by  or  against  Indians,  of  which  the  tribes  have  exclusive  jurisdiction ; 
and  it  is*  rather  of  courtesy  than  of  right  that  we  undertake  to  punish  crimes 
.committed  in  that  territory  by  and  against  our  own  citizens.163 

Clearly  in  extending  to  the  Indian  country  ".  .  .  the  general  laws  of 
the  United  States  as  to  the  punishment  of  offenses  committed  in  any 
!  place  within  the  'sole  and  exclusive'  jurisdiction  of  the  United 
i  States.  .  ."  164  Congress  did  not  intend  to  authorize  wholesale  applica- 
tion of  either  federal  or  state  laws  to  matters  which  were  the  legiti- 
:  mate  concern  of  tribal  governments.105 

The  principle  announced  in  Williams  v.  United  States,  in  1946,166 
that  the  Assimilative  Crimes  Act  is  a  part  of  the  federal  enclave  laws 
I  extended  to  the  Indian  country  by  way  of  the  General  Crimes  Act, 
does  no  violence  to  this  well  established  rule  for  that  was  an  offense 
by  a  non-Indian  against  an  Indian — a  factual  pattern  precisely  within 
the  contemplation  of  the  General  Crimes  Act.  But  it  cannot  be  argued 
from  that  as  the  Justice  Department  would  have  it  that  the  Adminis- 
trative Crimes  Act  is  now  generally  applicable  in  Indian  country,  even 
in  matters  sponsored  by  or  licensed  by  the  tribe  or  regulated  under  the 
laws  of  the  tribe.167 

As  Justice  Douglas  noted  in  United  States  v.  Sharp?2ack,168  the 
reach  of  the  Assimilative  Crimes  Act  is  sufficiently  broad  that  it  may 
well  include  a  host  of  state  regulatory  laws.  If  that  Act  is  given  the 
broad  application  within  the  Indian  country  argued  by  Justice,  where 
then  is  tribal  self-government?  It  is  to  curb  that  argument  that  the 
Task  Force  proposes  the  rule  of  construction  above. 

The  third  class  of  federal  statutes  aimed  at  regulation  of  criminal 
conduct  in  Indian  country  are  those  statutes  transferring  to  the  states 
•criminal  jurisdiction.  The  most  well  known  of  these  is  of  course 

]82  See  discussion  Part  IV  at  pages  33-35,  39-40.  See  particularly  McClanahan  v.  State 
Tax  Comm,,  411  U.S.  164  (1973). 

m"  See  House  Report  cited  note  23.  supra. 

164  "The  words,  'sole  and  exclusive",  in  section  2145  (predecessor  to  the  General  Crimes 
Act.  18  U.S.C.  1152)  do  not  apply  to  the  jurisdiction  extended  over  the  Indian  Country 
but  are  only  used  in  the  description  of  the  laws  which  are  extended  to  it."  (In  re  Wilson. 
140.  U.S.  575.  578  (1891). 

™E.r  parte  Crow  Dog,  109  U.S.  556   (1883)  ;  U.S.  v.  Quiver,  241  U.S.  602   (1916). 

1(W  P.26  U.S.  711  (1946).  See  discussion  accompanying  note  144,  supra. 

367  See  text  accompanying  note  145,  supra.  There  is  judicial  precedent  to  support  the 
Justice  Department  position.  See  U.S.  v.  Sosseur,  181  F.2d  873  (7th  Cir.,  1950).  There  is 
■also  precedent  against  them.  See  U.S.  Pakootas,  No.  4777  (D.  Idaho.  No.  Div.  Sept.  30, 
196o)  (unreported)  cited  in  note  14,  supra.  The  Justice  Dept.  wisely  decided  not  to 
appeal  Pakootas,  choosing  instead  to  stand  on  the  reported  decision  in   U.S.  v.   Sosseur. 

The  tender  mercies  of  the  Department  of  Justice  toward  trihal  government  and  the 
high  regard  it  has  for  the  judicial  process  is  manifested  by  the  fact  that  following  their 
loss  of  Pakootas  they  directed  the  Department  of  the  Interior  to  disapprove  a  tribal  code 
provision  from  the  very  reservation  from  which  the  case  originated  which  would  have 
regulated  the  "stick  game"  Mr.  Pakootas  was  charged  with  plaving.  stating  that  the 
.•applicable  law  was  not  the  Pakootas  decision  but  rather  Sosseur.  See' Exhibit  5  to  this  Part. 
Ihus  through  the  administrative  process  Justice  was  able  to  win  what  it  had  not  been 
able  to  win  in  a  court  of  law.  Needless  to  say.  the  tribe  was  the  loser. 

108  355  U.S.  2S6,  299  (1957),  J.  Douglas  dissenting. 
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P.L.  83-280,  as  amended.109  As  noted  previously  in  this  report  there 
are  other  general  transfer  Acts  directed  at  specific  states.170 

The  Task  Force  will  not  engage  in  any  lengthy  discussion  of  this 
"transfer"  legislation.  The  problems  associated  with  P.L.  83-280  have 
been  the  subject  of  detailed  investigation  of  Task  Force  Xo.  4.  It  is 
sufficient  here  to  note  that  S.  2010  was  introduced  in  the  94th  Congress 
and  that  this  bill  has  the  support  of  the  National  Congress  of  Ameri- 
can Indians.  This  Task  Force  is  aware  of  the  fact  there  are  minor 
language  changes  which  may  be  required  in  this  bill,  but  the  Task 
Force  endorses  the  basic  concept  of  the  bill  and  recommends  its  early 
passage. 

With  or  without  passage  of  this  legislation,  the  Task  Force  recom- 
mends adoption  of  a  rule  of  construction  to  govern  any  federal  legis- 
lation authorizing  the  transfer  to  any  state  of  criminal  or  civil  juris- 
diction in  Indian  country  which  will  conform  in  basic  principles  to 
the  rules  proposed  above  to  govern  application  of  federal  criminal 
laws  in  Indian  country.  The  Task  Force  proposes  the  following  rule. 

Rule  4,  Sec.  1(c): 

The  assumption  by  a  state  of  either  civil  or  criminal  jurisdic- 
tion over  any  reservation  shall  not  be  deemed  to  deprive  any 
tribe  affected  thereby  of  concurrent  jurisdiction  over  the  same 
subject  matter,  nor  shall  such  transfer  of  jurisdiction  authorize 
any  state  to  enact  or  apply  its  laws  in  any  manner  which  will 
infringe  upon  the  rights,  express  or  implied,  reserved  to  said  tribe 
and  its  members  by  treaty,  agreement,  federal  statute  or  Execu- 
tive Order. 

O.Jf, (2)  Statutes  aimed  at  regulation  of  non-criminal  activities  with- 
in federal  enclaves  where  there  is  limited  or  no  authority  of  local 
government 

The  Task  Force  is  unable  to  identify  all  of  the  regulatory  statutes 
which  may  fit  this  category,  but  it  must  be  assumed  there  are  a  sub- 
stantial number.  As  early  as  18&5,  Congress  found  the  need  to  fill  the 
jurisdictional  void  present  in  areas  under  its  "sole  and  exclusive" 
jurisdiction  with  an  Assimilative  Crimes  Act.171  Over  the  years,  stat- 
utes regulating  non-criminal  activity  within  such  enclaves  has  un- 
doubtedly also  been  enacted.  It  would  seem  likely  that  such  statute 
could  be' identified  relatively  quickly  through  the  JURIS  computer 
system  at  the  Department  of  Justice. 

Tvpical  of  the  class  of  legislation  that  we  are  concerned  with  in  this 
section  is  the  Federal  Boat  Safety  Act  of  1971.172  By  letter  dated 
March  15, 1974,  the  U.S.  Coast  Guard  in  the  Department  of  Transpor- 
tation, which  is  charged  with  administering  that  Act,  requested  the 
opinion  of  the  Department  of  the  Interior  as  to  the  jurisdictional 
reach  of  that  Act  over  navigable  and  non-navigable  waters  within 
Indian  reservations. 

The  jurisdictional  provisions  of  that  Act  states,  in  pertinent  part, 
that  the  Act  applies  to  vessels  used  "on  waters  subject  to  the  juris- 

189  Art  of  Aup.  15,  19."?,,  07  Stat.  588,  as  amondorl  bv  Title  IV.  Act  of  April  11,  IOCS,  82 
Stat.  77  (18  U.R.C.  1102.  28  D.S.C.  1360.  25  TT.S.C.  1321  et  seq.). 
«°  See  notes  32.  33  and  34  at  page  73  of  this  Report, 
171  Spp  note  21.  supra. 
17246U.S.C.  1451  et  seq. 
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•diction  of  the  United  States  .  .  ."  173  The  legislative  history,  however, 
shows  the  Senate  Commerce  Committee  as  characterizing  this  statu- 
tory language  as  covering  waters  which  are  in  the  ''exclusive  or  con- 
current jurisdiction''  of  the  United  States  m  language  which  is  identi- 
cal to  that  used  in  18  U.S.C.  §  7(o)  which  defines  the  federal  enclaves. 

By  opinion  dated  April  30;  1975,  the  Solicitor's  Office  held  that  the 
Act  had  no  applicability  within  the  exterior  boundaries  of  an  Indian 
reservation.  Interior  based  this  opinion  on  the  legislative  history  of 
the  General  Crimes  Act  and  its  historic  interplay  with  the  Assimila- 
tive Crimes  Act 175  and  on  the  rule  of  Elk  v.  Wilklns^76  that  general 
acts  of  Congress  do  not  apply  to  Indians  unless  Congress  has  mani- 
fested a  clear  intent  to  include  them.177 

In  a  responding  opinion  dated  July  16,  1075,  the  Chief  Counsel  of 
the  U.S.  Coast  Guard,  Department  of  Transportation,  agreed  in  part 
and  disagreed  in  part  with  the  opinion. 

The  Chief  Counsel  noted  that  the  term  "navigable  waters  of  the 
U.S."  is  based  on  the  use  and  physical  characteristics  of  a  water  system 
and  is  in  no  way  affected  by  the  status  of  surrounding  lands  through 
which  the  waters  may  flow.  He  then  noted  that  Congressional  intent 
was  manifested  that  selected  provisions  of  the  Act  should  apply  to  all 
navigable  waters  of  the  U.S.  and  held  that  specific  reference  to  "Indian 
lands"  was  unnecessary. 

Navigable  waters  of  the  U.S.  is  a  jurisdictional  concept  quite  separate  from 
that  of  "Federally  owned  lands."  Application  of  the  FBSA  to  navigable  waters  of 
the  U,S.  which  cross  Indian  reservations  in  no  way  affects  the  territorial  in- 
tegrity of  the  reservation  as  such  waters  are  separate  and  apart  from  the  "Fed- 
em!  lands"  which  comprise  the  reservation. '^ 

Turning  to  the  question  of  Coast  Guard  jurisdiction  over  non- 
navigable  waters  within  Indian  reservations,  the  Chief  Counsel  found 
himself  in  full  agreement  with  the  analysis  of  the  Division  of  Indian 
Affairs. 

Although  the  creation  of  Indian  reservations  took  place  in  a  variety  of  differ- 
ent, ways,  the  U.S.  has  always  held  title  to  these  lands.  T'.s.  v.  Snnta  Fe  Pac.  J'. 
Co..  Ariz.,  62  S.  Ct.  248.  314  U.S.  339.  86  L.  Ed.  26.  However,  the  Federal  Govern- 
ment merely  holds  legal  title  in  trust  for  the  Indian  tribes  themselves,  which 
hold  all  use  and  possessory  rights.  Therefore,  the  title  rights  of  the  U.S.  in  such 
lands  are  not  complete  and  may  be  distinguished  from  U.S.  title  to  other  Federal 
enclaves. 

Indian  lands  are  subject  to  the  jurisdiction  of  the  United  States,  and  Congress 
has  broad  powers  to  deal  with  the  Indians  and  their  property  which  is  para- 
mount to  the  State  within  whose  limits  a  reservation  mav  be  located. 

0.8.  v.  Kagama.  Call,  6  S.  Ct.  1109,  118  U.S.  375,  30*  L.  Ed.  228.  Therefore, 
absent  a  relinquishment  of  Federal  jurisdiction  and  a  State's  assumption  of 
jurisdiction  (by  consent  of  a  tribe).  Federal  jurisdiction  over  Indian  lands  is 
i. illusive  in  relation  to  State  jurisdiction.  *  *  *  Moicerer,  such  Federal  jurisdie- 
tion  is  not  e.relusire  in  relation  to  the  jurisdiction  of  the  tribal  nations  them- 
selves. ^Yllile  Congress  definitely  has  the  power  to  legislate  with  regard  to  Indian 


v»  40  U.S.C.  14o:^. 

™  S.  Rent.  No.  92-248,  1071  U.S.  Code  Con-  &  Arl.ni.  News.  1338. 

ks  v;p^  discus-ion  in  text  accompanying  notes  l."2-ie.l.  mipra. 

■'''  U2  T'.S.  ;i4.  100  (1884).  Sop  discussion  note  139,  supra. 

'■''  Letter  from  Charles  ML  Soller,  Acting  Assc.  Sol.,  Div.  of  Indian  Affairs,  to  Rear 
Admiral  It.  A.  Ratti,  Dept.  of  Transportation,  dated  April  ."»o,  1975.  For  the  full  text,  see 
Appendix  II.  Part  V.  Exhibit  8,  II  :  288. 

An  additional  portion  of  this  opinion  discussed  the  fact  that  the  Act  providpd  for 
alternative  state  laws  and  state  assumption  of  jurisdiction.  This  issue  is  discussed  later 
in  this  Report. 

""Letter  of  Admiral  Ratti.  U.S.  Coast  Guard  to  Charles  M.  Soller.  Actin-  Associate 
Solicitor,  Division  of  Indian  Affairs,  dated  July  16.  1975.  pages  2-3.  Attached.  Appendix  II. 
Part  V.  Exhibit  •',.  II  :  281. 
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lands,  not  all  Federal  laws  apply  to  Indian  reservation.  New  York  ex  rel.  Ray  v.. 
Martin,  326  U.S.  496  (1946),  (emphasis  added).179 

The  Chief  Counsel  thus  concluded  that  selected  sections  of  the  Act 
are  applicable  to  all  navigable  waters  of  the  U.S.  wherever  situated. 
but  they  were  not  applicable  to  those  waters  within  the  territorial 
limits  of  a  reservation  which  are  not  part  of  the  navigable  waters 
of  the  U.S. 

The  analysis  of  the  Division  of  Indian  Affairs,  Department  of  the 
Interior,  and  the  Chief  Counsel  for  the  U.S.  Coast  Guard  suggest  an 
appropriate  rule  to  govern  the  applicability  or  non-applicability  of 
regulatory  statutes  in  Indian  country  as  opposed  to  federal  enclaves. 
The  Task  Force  recommends  the  following  rule. 

Rule  4,  Sec.  2: 

The  United  States  enjoys  concurrent  jurisdiction  with  the 
Indian  tribes  within  Indian  country,  but  Indian  country  is  not 
a  federal  enclave  within  the  meaning  of  the  Federal  enclave 
laws.  In  the  absence  of  a  separate  and  distinctly  stated  juris- 
dictional base,  regulatory  statutes  applicable  within  Federal 
enclaves  shall  not  be  applicable  within  Indian  country  except 
as  specifically  made  applicable  by  Act  of  Congress. 

Adoption  of  such  a  rule  will  provide  needed  guidance  for  federal 
administrative  agencies  and  should  eliminate  the  fears  expressed  by 
Justice  Dougles  in  U.S.  v.  Sharpnack.180 

C.Jf.{3)  Statutes  Aimed  at  Industrial  Safety  and  Business  Activities 
Of  all  of  the  federal  regulatory  statutes  discussed  in  this  portion  of 
our  Report,  this  is  the  most  difficult  to  resolve.  Examples  of  the  types 
of  statutes  under  consideration  are  the  National  Labor  Relations 
Act,181  the  Wholesome  Meat  Act  of  1967,182  the  Coal  Mine  Health  and 
Safety  Act 183  and  the  Occupational  Safety  and  Health  Act.184  In 
legislation  such  as  this,  Congress  is  clearly  manifesting  an  intent  to 
provide  federal  regulatory  standards  throughout  the  United  States. 
And  yet  tribal  enterprises  are  subject  to  unique  problems  and  unique 
needs  which  set  them  aside  from  regular  non-Indian  business  ven- 
tures. In  addition  they  enjoy  a  unique  and  close  relationship  with  the 
federal  government,  particularly  the  Bureau  of  Indian  Affairs.  These 
factors  auger  in  favor  of  special  considerations  when  general  federal 
legislation  is  made  applicable  within  Indian  reservations. 

The  Task  Force  notes  that  there  is  currently  a  division  of  authority 
with  respect  to  the  application  of  general  federal  regulatory  laws 
which  do  not  specifically  state  that  they  are  applicable  within  Indian 
country. 

The  Solicitor's  Office,  Division  of  Indian  Affairs  has  rather  consist- 
ently taken  the  position  that  such  general  legislation  is  not  applicable 
to  Indians  within  Indian  country  unless  the  Act  specifically  so  states. 
Such  was  the  ruling  in  the  February  1, 1971  opinion  regarding  appli- 

179  Id.  at  pages  3-4. 

1S°  355  U.S.  28fi.  299  (1957),  J.  Douglas  dissenting. 

181  29  U.S.C.  155  et  seq. 

1S2  81  Stat.  5S4. 

183  30  U.S.C.  801  et  seq. 

1£*  Act  of  Dec.  29,  1970,  84  Stat.  1590. 
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cation  of  the  Wholesome  Meat  Act  of  1967  noted  earlier  in  this  Re- 
port,185 the  opinion  of  April  30,  1975,  regarding  application  of  the 
Federal  Boat  Safety  Act  of  1971,186  and  the  opinion  of  November  9, 
1971  regarding  application  of  the  Twenty  Sixth  Amendment  to  the 
United  States  Constitution  extending  the  right  to  vote  in  state  and 
federal  elections  to  eighteen  years  old.187  The  Solicitor's  position  on  the 
voting  rights  issue  was  supported  by  Eighth  Circuit  in  Wounded 
Head  v.  Tribal  Council  of  the  Ogled  a  Sioux  Tribe  in  1975.188  It  is  our 
understanding,  albeit  undocumented,  that  the  Department  of  Labor 
has  taken  a  similar  position  on  the  applicability  of  the  Occupational 
Safety  and  Health  Act  of  1970. 

In  contrast  to  this  view,  the  Division  of  Indian  Affairs  in  its  opinion 
on  the  Wholesome  Meat  Act  noted  the  division  of  authority  on  the 
issue,  stating  that  the  recent  trend  of  cases  indicates  that  general  acts 
of  Congress  applying  to  all  persons  includes  Indians  and  their  prop- 
erty interest,189  Intriguingly,  the  Division  of  Mine  Health  and  Safety, 
also  a  part  of  the  Solicitor's  Office  at  the  Department  of  the  Interior, 
has  taken  the  position  that  the  general  provisions  of  the  Coal  Mine 
Health  and  Safety  Act  are  applicable  to  Indian  owned  and  operated 
mines  within  Indian  reservations  thus  adopting  the  position  which  the 
Division  of  Indian  Affairs  rejects.190  Copies  of  the  opinions  of  the  Di- 
vision of  Indian  Affairs  noted  in  footnotes  47,  48  and  49,  and  the  draft 
opinion  of  the  Associate  Solicitor  for  Mine  Health  and  Safety,  are 
attached  to  this  Report  as  Exhibits  7,  8,  9  and  10  to  Part  V. 

The  Task  Force  is  inclined  toward  the  view  that  general  acts  of  Con- 
gress applicable  to  the  public  at  large  throughout  the  United  States 
probably  should  also  be  applicable  to  the  Indians  within  Indian  coun- 
try. The  problem  is  that  not  all  of  this  legislation  is  workable  in  the 
Indian  context.  Once  an  item  of  "general  regulatory"  legislation  is  en- 
acted, it  is  very  difficult  for  the  Indian  people  to  achieve  amendments 
necessary  to  make  such  legislation  liveable.  The  Indian  lobb}T,  as  op- 
posed to  the  national  lobby,  carries  little  weight,  particularly  among 
Congressional  Committees  and  Executive  Departments  which  are 
either  not  attuned  or  are  totally  unsympathetic  to  the  problems  of  In- 
dians within  Indian  country.  The  Federal  Power  Commission  and  the 
decision  in  F.P.C.  v.  Tuscarora  Indian  Nation  191  is  a  classic  example 
of  this  problem.  Similar  problems  with  the  Corps  of  Engineers  and  the 
Bureau  of  Reclamation  are  documented  in  other  Task  Force  Reports. 
Although  the  record  of  Congress  in  recent  years  has  improved,  the 
oversight  of  Indian  interest  continues  to  pervade  much  of  the  legisla- 
tion considered  by  Congress.  See  for  example  the  Coastal  Zone  Man- 
agement Act  of  1972,192  which  is  devoid  of  reference  to  Indian  tribes, 
and  the  1974  amendment  to  Title  18  United  States  Code  which  requires 
the  Attorney  General  to  turn  juvenile  offenders  over  to  state  authori- 

M  See  discussion,  pasre  76.  accompanying  footnotes  139  and  140.  Full  opinion  appears 
in  Appendix  II.  Part  V.  Exhibit  7,  II  :  284. 

lm  Spe  discussion,  pages  82-84,  Appendix  II,  Part  V,  Exhibits  8,  II:  288. 

x-'  Sol.  Op.  Nov.  »,  1971   (M  36S40).  Appendix  II,  Part  V,  Exhibit  9,  II  :  290. 

185  507  F.2d  1079  (8th  Cir..  1975). 

liS  See  cases  cited  footnote  140.  Appendix  II,  Part  V,  Exhibit  7.  II  :  284. 

190  Draft  copy  of  Memorandum  undated  from  Associate  Solicitor.  Mine  Health  and 
Safety,  to  Administrator.  Mining  Enforcement  and  Safety  Administration.  Appendix  II, 
Part  V.  Exhibit  10.  II  :  292. 

591  362  U.S.  99  (1960). 

192  Act  of  Oct.  27,  1972,  86  Stat.  12S0. 
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tis  if  they  have  any  claim  to  jurisdiction  in  the  case  but  makes  no  men- 
tion of  Indian  tribes  even  though  the  tribes  exercise  primary  jurisdic- 
tion over  Indian  juveniles  within  reservations.193 

The  Title  18  juvenile  offender  example  noted  above  is  illustrative  of 
the  second  major  problem  with  general  federal  regulatory  legislation. 
In  recent  years  there  has  been  an  increasing  trend  in  federal  regula- 
tory legislation  to  provide  for  the  development  of  alternative  state 
plans  and  assumption  by  the  states  of  enforcement  responsibility  for 
the  federal  or  alternative  state  law.  The  Coal  Mine  Health  and  Safety 
Act 194  and  the  Federal  Boat  Safety  Act 19,5  both  provide  excellent  ex- 
amples of  this  feature.  Both  authorize  the  adoption  of  alternative 
state  plans;  both  authorize  assumption  of  state  enforcement  respon- 
sibility; neither  mentions  Indian  tribes  or  jurisdiction  within  reserva- 
tion boundaries.  This  factor  was  commented  upon  in  the  exchange  of 
opinions  between  the  Division  of  Indian  Affairs  and  the  Chief  Coun- 
sel for  the  U.S.  Coast  Guard  196  on  the  application  of  the  Federal  Boat 
Safety  Act.  and  was  commented  upon  by  the  Division  of  Mine  Health 
and  Safety  in  their  draft  opinion  on  the  applicability  of  the  Coal  Mine 
Health  and  Safety  Act.197  In  each  of  these  opinions,  issued  from  three 
different  offices  out  of  two  different  agencies,  it  was  agreed  that  in  the 
absence  of  tribal  consent,  the  statutes  did  not  operate  to  vest  states  with 
any  jurisdiction  over  Indians  within  the  Indian  country. 

The  Environmental  Protection  Agency  has  also  attempted  to 
grapple  with  this  problem  in  connection  with  three  statutes  under  their 
administration:  the  Water  Pollution  Control  Act,108  the  Safe  Drink- 
ing Water  Act,199  and  the  Solid  Waste  Disposal  Act.200  These  statutes 
too  provide  for  delegation  of  authority  to  states.  The  Environmental 
Protection  Agency  readied  the  same  conclusion  as  did  the  Division  of 
Mine  Health  and  Safety  and  the  Chief  Counsel  of  the  U.S.  Coast 
Guard  regarding  their  respective  Acts,  i.e..  that  this  delegation  did  not 
vest  the  states  with  any  jurisdiction  over  Indian  tribes  or  Indian  peo- 
ple within  the  boundaries  of  their  reservation.  See  statement  of  J. 
Kemper  Will.  Assistant  Regional  Counsel,  Region  VIII  attached  to 
this  Report  as  Exhibit  11  to  this  Part.201 

These. opinions  are  well  and  good  as  far  as  they  go,  but  they  still 
leave  an  untouched  problem  area,  namely  the  failure  of  the  legisla- 
tion itself  to  recognize  the  local  sovereign  authority  of  tribal  govern- 
ments. If  it  is  a  part  of  the  federal  regulatory  plan  to  disperse  imple- 
mentation and  enforcement  authority  beyond  the  federal  level,  then 
suc!i  authority  should  be  vested  in  the  tribes  within  their  respective 
reservations.    The   Environmental   Protection   Agency   is  concerned 


i»3  is  U.S.C  5032.  as  amended.  Sept.  7,  1974,  P.L.  93-415.  Title  V,  Sec.  502,  88  Stat.  1134. 

»»  30  TT.S.C.  SOI  et  seg. 

™->  40  U.S.C.  145  et  sea. 

w  sP0  Appendix  II.  Part  V.  Exhibits  0  and  8.  II :  281.  II  :  288. 

' ■'<  See  Appendix  II.  Part  V.  Exhibit  10.  II  :  292. 

*»33  E.S.C.  8§  1251-1376.  See,  especially  33  U.S.C.  g  1318  (states  may  submit  water 
quality  standards  to  EPA  for  approval).  33  U.S.C.  §  1342(b)  (states  may  establish  water 
pollution  discharge  programs)  :  33  U.S.C.  §  1341  (any  applicant  for  a  federal  license  or 
permit  must  present  a  certificate  of  compliance  with  state  water  pollution  laws. 

™942  U.S.C.  §§  300f-3001-9.  See.  especially.  42  U.S.C.  § 300g-2  (states  have  "primary 
enforcement  responsibility".) t  The  Act  does  mention  Indian  tribes,  but  onlv  to  include 
them  within  the  definition  of  "municipalities"  (33  U.S.C.  §  300f  (10))  authorized  to 
receive  federal  assistance. 

*»42  U.S.C.  §  8259. 

3  '  Statement  <>f  .1.  Kemper  Will.  Assistant  Regional  Counsel.  Region  VIII.  EPA.  made 
at  the  Federal  Bar  Association — Indian  Law  Seminar.  Phoenix.  Arizona  on  May  24,  1970. 
Appendix  II.  Part  V.  Exhibit  11,  II  ;  293. 
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about  this  problem.  In  bis  statement  to  the  Federal  Bar  Association — 
Indian  Law  Seminar,  Mr.  Will  expressed  this  concern  in  the  follow- 
ing fashion : 

The  issue  of  authority  of  the  Indian  tribe  over  non-Indians  is  also  important 
for  us.  Much  of  the  environmental  difficulty  on  Indian  land  is  caused  by  non- 
Indian  enterprises  and  it  raises  the  question  of  whether  a  tribe  which  wishes 
to  protect  its  land  from  environmental  degradation  has  authority  to  develop  its 
own  environmental  controls  that  would  apply  to  that  non-Indian  enterprise.  We 

i  obviously  take  the  position  that  they  do  and  our  agency  will  work  with  the  tribes 
to  develop  regulations  and  we  would  also  assist  them  in  enforcing  those  regula- 

:  tions  if  necessary.203 

Clearly  federal  regulatory  legislation  must  begin  to  take  into  ac- 
count the  legitimate  interests  and  the  legitimate  authority  of  Indian 
tribes  in  the  regulation  of  conditions  within  their  reservation  bound- 
i  aries.  The  Task  Force  urges  new  legislative  approaches  to  federal 
:  regulatory  legislation  and  specifically  refers  to  the  proposed  Land  Use 
|  Policy  and  Planning  Assistance  Act  of  19T3  as  a  model  for  future 
guidance.203  This  bill  floundered  in  the  House  of  Kep  resent  at  ives  after 
passage  by  the  Senate,  with  action  on  the  entire  matter  referred  for 
further  study.204  Since  the  decision  in  U.S.  v.  Mazurie  in  1975  there 
can  be  no  doubt  of  the  Constitutionality  of  such  an  enactment.205 

In  the  absence  of  such  an  enlightened  legislative  approach  which  can 
only  lie  in  the  future,  the  Task  Force  endorses  the  approach  of  the 
Division  of  Indian  Affairs,  and  recommends  that  following  rule  be 
adopted : 

Rule  4,  Sec.  3(a) : 

General  federal  regulatory  legislation  shall  have  no  applica- 
tion to  Indians  within  the  Indian  country  except  insofar  as  such 
laws  specifically  declare  an  intent  to  include  them. 

In  addition,  or  in  the  alternative,  the  Task  Force  recommends  codi- 
fication of  the  principle  endorsed  by  the  various  federal  agencies  dis- 
cussed above  regarding  the  scope  of  authority  delegated  to  states  under 
such  general  federal  regulatory  laws : 

Rule  4,  Sec.  3(b) : 

In  the  absence  of  consent  previously  obtained  from  the  tribes, 
in  the  manner  prescribed  by  Sec.  406  of  Title  IV,  Act  of  April  11, 
1968  (82  Stat.  80,  25  U.S.C.  1326)  legislation  which  delegates  or 
authorizes  delegation  of  regulatory  powers  to  the  states  shall 
not  be  deemed  to  authorize  any  jurisdiction  whatsoever  to  the 
states  over  Indian  people,  their  property  or  their  tribal  govern- 
ments. 

In  denying  the  applicability  of  federal  regulatory  legislation  to 
Indians  within  Indian  country  in  the  absence  of  a  specific  manifesta- 
tion of  a  contrary  intent,  it  would  be  the  hope  of  the  Task  Force  that 
Congress  and  the  different  regulatory  agencies  would  begin  to  pay 
greater  attention  to  the  specific  problems  of  the  tribes.  In  the  absence 
of  such  a  rule,  much  legislation  has  and  will  in  the  future  be  enacted 
with  direct  impact  upon  the  tribes,  but  without  any  consultation  what- 

202  Supra,  note  201  at  pace  4. 

2,J3  See  S.  268.  93rd  Cong.,  1st  Sess.,  copy  of  which  is  attached  hereto  as  Appendix  II, 
Part  V.  Exhibit  12.  II :  297. 

20*  House  Report  No.  93-798,  93rd  Cong.,  2d  Sess.,  to  accompany  H.R.  10294. 

203  419  U.S.  544  {1975). 
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soever  with  tribal  groups  or  with  the  primary  federal  agency  respon- 
sible for  administration  of  Indian  affairs,  i.e.,  the  Bureau  of  Indian 
Affairs.  In  the  absence  of  such  a  consultation  process,  it  is  little  wonder 
that  the  federal  regulatory  system  fails  to  accommodate  the  Indian 
needs. 

As  a  final  note  on  this  subject,  the  Task  Force  is  aware  that  the 
National  Tribal  Chairman's  Association  is  exploring  the  possibility 
of  securing  an  Executive  Order  which  would  require  that  before  any 
federal  agency  undertook  action  which  would  have  any  impact  upon 
the  Indian  people,  their  property  or  their  government,  it  would  be  man- 
datory that  that  agency  prepare  an  "Indian  impact''  statement  similar 
to  an  environmental  impact  statement  which  would  be  transmitted  to 
the  Secretary  of  the  Interior  or  the  Commissioner  of  Indian  Affairs  for 
his  comments  or  actions  as  appropriate.  This  Task  Force  fully  supports 
this  effort  by  the  National  Tribal  Chairman's  Association.  In  order  to 
give  such  an  Executive  Order  substantive  meaning,  the  Task  Force 
recommends  legislation  to  provide  injunctive  relief  against  non-com- 
plying agency  actions.206 

0.4 (4)  Statutes  Aimed  at  Management  of  Federal  Properties  and  Fed- 
eral Development  Programs 

The  issue  involved  in  this  class  of  statutes  stems  primarily  from  a 
confusion  of  the  property  rights  and  development  proposals  of  Indian 
tribes  with  property  rights  and  development  proposals  of  the  federal 
government.  The  principle  statute  involved  in  this  discussion  is  the 
National  Environmental  Policy  Act  of  1969  (NEPA) ,  but  the  concerns 
expressed  extend  beyond  that  act  alone.207 

This  Act  has  had  a  profound  effect  on  the  way  in  which  federal 
agencies  make  their  decisions  to  implement  or  approve  projects.  NEPA 
declares  a  federal  policy  "to  use  all  practicable  means  ...  to  create  and 
maintain  conditions  under  which  man  and  nature  can  exist  in  pro- 
ductive harmony  .  .  ."  208  The  Act  declares  it  the  responsibility  of  the 
federal  government  to  strive  to  achieve  six  broad  goals  necessary  to 
achieve  environmental  quality.209  To  promote  these  goals,  NEPA 
requires  "all  agencies  of  the  Federal  Government"  to  give  "presently 
unquantiiied  environmental  amenities  and  values  .  . .  appropriate  con- 
sideration in  decision-making."  210  To  make  sure  that  this  new  dimen- 
sion to  the  decision-making  process  is  actually  carried  out,  NEPA  pre- 
scribes a  set  of  procedures  under  which  agencies  must  prepare  a 
detailed  "environmental  impact  statement"  (EIS)  setting  forth  the 
long  and  short-term  environmental  impacts  of  a  proposed  project,  as 
well  as  any  alternatives  to  the  proposed  action.211 

NEPA  has  engendered  an  enormous  amount  of  litigation  in  its  short 
history.  The  cases  have  made  it  clear  that  NEPA  applies  not  only  to 
projects  constructed  and  funded  by  the  federal  government,  but  also  to 
instances  in  which  the  only  federal  involvement  is  a  licensing  or 
approval  of  private  activity.212 


2  «  42  U.S. C.  §  4321  etseq. 

207  42  U.S.C.  §  4321  et  scq. 

208  NEPA  §  101(a),  42  U.S.C.  §  4331(a). 

2.0  NEPA  §  101(b),  42  U.S.C.  8  4331(b). 

21(1  NEPA  g  101(2)  (i).  42  U.S.C.  g  4332(2)  (B). 

2.1  NEPA  §  102(2)  (c).  42  U.S.C.  §  4332(2)  (C). 

212  Spp.  e.g..  G'reene  County  Planning  Board  v.  Federal  Power  Comm'n.,  455  F.2d  412 
(2d  C;r.  1972)  (licensing  of  power  authority's  transmission  line)  ;  McLean  Gardens  Res. 
Ass'n.  v.  National  Capitol  Planning  Comm'n.,  390  F.Supp.  165  (D.D.C.  1974).  (approval  of 
rezoning  request  by  Planning  Commission). 
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Since  some  sort  of  federal  approval  or  funding  is  a  prerequisite  for 
virtually  any  Indian  project,  NEPA  is  potentially  applicable  to 
almost  all  Indian  activities.  From  the  point  of  view  of  Indian  self- 
determination,  this  interpretation  is  highly  undesirable  for  several 
reasons.  First,  it  injects  a  new  element  into  the  decision-making 
process  on  Indian  projects.  Not  only  must  the  federal  trustee  determine 
whether  a  given  project  will  be  beneficial  to  its  Indian  wards,  but 
presumably  it  must  also  conclude  that  the  project  will  not  violate  the 
pro-environmental  goals  of  NEPA.213  Thus,  the  federal  duty  to 
promote  the  best  interests  of  its  wards  may  be  subjugated  to  the  com- 
peting interests  of  the  general  population — a  clear  conflict  of  interest. 
Second,  it  allows  outsiders,  by  invoking  NEPA,  to  seek  a  judicial  veto 
over  Indian  projects.  Third,  and  most  significant,  the  will  of  Indian 
people  as  to  how  their  own  resources  should  be  used  can  be  thwarted, 
thus  striking  a  heavy  blow  at  the  concept  of  self-determination. 

These  problems  are  illustrated  by  two  cases  in  which  NEPA  was 
applied  to  Indian  projects.  In  Davis  v.  Morton?1*  the  Tenth  Circuit 
reversed  a  district  court  ruling  that  NEPA  was  not  applicable  to  an 
approval  of  a  99-year  lease  by  the  Tesuque  Pueblo  to  an  outside  de- 
veloper for  residential,  commercial,  and  recreational  purposes  under 
25  U.S.C.  §  415.  The  lease  approval  had  been  challenged  by  neighbor- 
ing white  landowners  and  several  environmental  groups.  The  Pueblo 
argued  that  when  the  federal  role  was  based  on  its  fiduciary  responsi- 
bility to  Indians,  rather  than  its  ordinary  governmental  function,  the 
general  rule  that  NEPA  applies  to  federal  approvals  should  not  be 
followed.  The  Pueblos  maintained  that : 

Congress  did  not  intend  to  enmesh  the  discretionary  execution  of  these  fiduciary 
duties  in  the  procedural  and  bureaucratic  web  that  NEPA  §  102(2)  (c)  imposes. 
To  impose  this  burden  on  private  Indian  land  places  Indians  at  an  economic  and 
competitive  disadvantage,  and  subjects  their  property  to  judicial  challenge  by 
non-Indian   competitors   laboring   under   no    such    environmental    restriction.215 

The  court  rejected  this  contention  on  two  bases.  First,  it  ruled  that 
the  trust  status  of  Indian  lands  does  not  take  them  out  of  NEPA's 
reach : 

All  public  lands  of  the  United  States  are  held  by  it  in  trust  for  the  people  of 
the  United  States  (citation).  To  accept  appellatees'  contention  would  preclude 
all  federal  lands  from  NEPA  jurisdiction,  something  clearly  not  intended  by 
Congress  in  passing  the  Act.218 

Second,  the  court  reasoned  that  all  federal  agencies,  regardless  of  the 
nature  of  their  responsibilities,  come  under  NEPA. 

The  Davis  decision  is  based  on  two  misconceptions  as  to  the  state  of 
the  law.  First,  Indian  trust  land  is  private  land  and  laws  applicable 
I to  the  public  lands  do  not  apply  to  them.217  Thus,  exempting  Indian 
|  country  from  the  reach  of  NEPA  would  not  mean  that  public  lands 
could  not  be  covered  by  the  Act.218  Second,  the  Davis  court  ignored 
the  judicial  trend  recognizing  that  the  nature  of  the  federal  fiduciary 
responsibility  differs  markedly  from  its  governmental  authority.  See 


215  See  Calvert  Cliff's  Coordinating  Committee  v.  Atomic  Energy  Comm'n..  449  F.2d  1100, 
1115  (D.C.  Cir.  1971). 

n*dr,u  F.2r<  593  (10th  Cir.  1972). 

215  Ibid,  at  597. 

213  Ibid. 

21"  La>ie  v.  Santa  Rosa  Pueblo,  249  U.S.  110  (1919). 

215  This  fundamental  error  as  to  the  nature  of  Indian  lands  has  been  compounded  b> 
other  coses  which  have  cited  Davis  v.  Morton.  See,  e.o..  Sierra  Club  v.  Dept.  of  the  Interior, 
37G  F.  Supp.  90,  93  (N.D.  Cal.  1974),  which  cites  Davis  for  the  proposition  that  NEPA 
applies  to  the  "responsibilities  of  the  Secretary  of  the  Interior  re  :  public  lands." 
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Pyramid  Lake  Paiute  Tribe  v.  Morton™  and  Manchester  Band  of 
Porno  Indians  v.  U.S.220 

The  ramifications  of  applying  NEPA  to  Indian  projects  are  far- 
reaching  and  highly  deleterious  to  Indian  interests.  It  hobbles  them  in 
their  attempts  to  develop  their  natural  resources,  since  the  prepara- 
tion of  an  environmental  impact  statement  (EIS)  sufficient  to  pass 
muster  under  the  strict  judicial  tests  imposed  by  the  courts  inevitably 
takes  many  months  to  prepare.  Private  resource  owners,  of  course, 
labor  under  no  such  restraint.  Furthermore,  under  the  "program- 
matic statement"  doctrine  of  Scientists''  Institute  for  Public  Informa- 
tion (SI PI)  v.  Atomic  Energy  Common.221  Indians  can  find  their 
projects  tied  to  massive  regional  development  plans  for  NEPA  pur- 
poses and  themselves  caught  in  the  middle,  as  opponents  of  the  com- 
prehensive development  use  NEPA  to  achieve  major  policy  changes. 

A  prime  example  of  this  phenomenon  can  be  seen  in  Sierra  Club 
v.  Morton222  in  which  a  group  of  environmental  organizations  sought 
to  bar  all  further  federal  actions  relating  to  coal  development  in  the 
Northern  Great  Plains  Region  (northeastern  Wyoming,  eastern  Mon- 
tana, and  the  Western  Dakotas)  on  NEPA  grounds.  These  Federal  ac- 
tions included  coal  leases  and  approvals  of  mining  plans  on  federal 
lands  and  rights  to  use  federally-controlled  waters.  The  Crow  Tribe 
had  already  negotiated  coal  leases  for  some  of  its  lands  on  very  favor- 
able terms.  Before  mining  on  the  reservation  could  begin,  applicable 
regulations  required  further  federal  approvals  of  the  Crow  mining 
plans.  The  Crows  entered  the  legal  fray  on  the  side  of  government  and 
industry  and  shared  in  their  defeat. 

In  a  2-1  decision,  the  District  of  Columbia  Circuit  held  that  a 
"programmatic"  impact  statement  for  the  entire  Northern  Great  Plains 
coal  development  was  required  before  any  further  federal  action  could 
be  taken.  The  court  concluded  that  the  government  had  treated  the 
various  required  individual  permits  and  approvals  as  though  they 
were  part  of  an  overall  development  scheme  by  preparing  regional  re- 
ports, conducting  regional  studies  and  establishing  regional  task  forces 
to  coordinate  efforts  to  achieve  a  comprehensive  regional  development 
program.  The  court  remanded  so  that  the  government  could  decide 
on  the  nature  and  extent  of  its  role  in  the  development  of  the  region. 

The  "programmatic"  EIS  doctrine  of  SIPI  was  used  against  the 
Crows  in  another  context.  In  Cady  v.  Morton223  environmentalists  and 
neighboring  landowners  succeeded  in  overturning  federal  approval  of 
a  mining  plan  for  a  single  Crow  coal  lease.  The  court  ruled  that  an  EIS 
for  the  entire  leased  area  should  have  been  prepared. 

Indian  interests  in  the  development  of  their  private  resources  are 
clearly  seen  to  be  prejudiced  by  the  unrestricted  application  of  NEPA 
to  their  trust  properties.  Remedial  legislation  is  needed  to  correct  the 
holding  in  Davis  v.  Morton2241 


219  354  F.  Sllpp.  252  (D.D.C.  1972). 

220  363  F.  Supp.  1238  (N.D.  Cal.  1973). 

2214^1  F.2d  1079  (D.C.  Cir.  1973).  In  SIPI,  thee  court  held  that  the  Atomic  Energy 
Comm'n.  must  issue  an  over-all  "programmatic"  EIS  on  the  entire  liquid  metal  fast 
breeder  reactor  development  program ;  NEPA  could  not  be  satisfied  by  separate  statements 
for  individual  plants. 

as  5i4  F.2d  *-.<;  (DC.  Cir.  1975). 

223  527  F.2d  7S6  (9th  Cir..  1975). 

224  469  F.2d  593  (10th  Cir.,  1972). 
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However,  the  elimination  of  XEPA  requirements  from  Indian 
projects  could  leave  a  potentially  large  vacuum  in  the  exercise  of  the 
government's  trusteeship  obligation.  But  the  concept  of  Indian  self- 
determination  dictates  that  the  ultimate  decision  on  whether  an  envi- 
ronmentally damaging  project  should  be  undertaken  on  Indian  lands 
must  be  left  to  the  Indians  themselves.  The  government,  acting  as 
trustee,  should  help  them  make  an  informed  decision  by  giving  them 
all  the  facts  on  environmental  effects. 

Indians  should  be  afforded  access  to  environmental  information,  too. 
"Without  government  funding  and  expertise,  they  are  unlikely  to  be 
able  to  obtain  this  kind  of  information  on  their  own.  Eesource  de- 
velopment companies  eager  to  undertake  projects  on  Indian  lands 
are  unlikely  to  come  forth  with  reliable  data  on  the  environmental  im- 
pact of  their  proposed  projects. 

While  there  are  now  some  statutory  or  regulatory  directives  for  the 
government  to  consider  the  environmental  impact  of  Indian  proj- 
ects,225 they  are  designed  from  a  paternalistic  point  of  view — placing 
constraints  on  governmental  approval  of  Indian  projects,  rather  than 
focusing  on  aiding  the  decision-making  process  of  Indians. 

What  is  needed  is  a  statutory  authorization  to  supply  a  XEPA- 
type  statement  to  Indians  without  giving  outside  opponents  of  a 
project  a  method  to  challenge  it.  The  contemplated  measure  would  add 
to  the  government's  duty  to  protect  Indians  from  the  consequences 
of  acting  on  development  proposals  without  adequate  information 
concerning  their  environmental  impact. 

The  following  proposal  is  designed  to  curb  the  application  of  XEPA 
to  tribal  development  of  their  trust  resources  and  at  the  same  time 
provide  the  tribes  with  a  mechanism  for  acquiring  the  information 
they  believe  necessary  to  making  intelligent  and  informed  judgments 
regarding  development  projects. 

Rule  4,  Sec.  4(a) : 

The  National  Environmental  Policy  Act  and  other  federal 
legislation  whose  principal  purpose  is  regulation  of  the  decision 
making  processes  of  the  federal  government  in  matters  relating 
to  public  development  projects  and/or  licensing  and  support  of 
private  development  projects  shall  not  be  applicable  to  Indian 
related  development  programs  where  the  federal  involvement  is 
limited  to  supplying  of  financial  aid  and/or  to  governmental 
actions  arising  out  of  the  Federal-Indian  trust  relationship. 

Upon  request  of  any  Indian  tribe,  band,  group,  community,  or 
individual,  any  federal  agency  or  instrumentality  required  to 
approve  any  action  by  such  Indian  tribe,  band,  group,  commu- 
nity, or  individual  shall  prepare  a  detailed  statement  on  the 
environmental  impact  of  said  action,  pursuant  to  the  require- 
ment of  42  U.S.C.  §4332(2)(C).  Failure  to  comply  with  this  sec- 
tion shall  not  be  deemed  to  give  rise  to  a  cause  of  action  by  any 

*•  See.  e.g.,  25  U.S.C.  §  415  fa)  Secretary  of  Interior  must  consider  environmental  impact 
of  proposed  leases  of  Indian  lands;  25  C.F.R.  §  177.4  ("technical  examination"  of  appli- 
cation for  mining  permit  or  lease  for  environmental  effects). 
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person  other  than  the  Indian  tribe,  band,  group,  community  or 
individual  making  the  request. 

An  additional  and  critical  example  of  the  evil  which  flows  from 
the  failure  of  Congress,  the  Executive  and  the  Courts  to  properly 
distinguish  the  private  property  rights  of  Indian  tribes  from  the 
public  ownership  of  resources  of  the  federal  government  is  found  in 
the  McCarran  Amendment  to  the  Department  of  Justice  Appropria- 
tion Act  of  1953.  The  Amendment  is  a  simple  waiver  of  the  sovereign 
immunity  of  the  United  States  to  suits  for  the  adjudication  of  rights 
to  the  use  of  water  of  a  river  system  or  other  source.  It  appears  in 
Title  43  U.S.C.  666  and  reads  as  follows : 

Consent  is  hereby  given  to  join  the  United  States  in  any  suit  (1)  for  the  ad- 
judication of  rights  to  the  use  of  water  of  a  river  system  or  other  source,  or  (2) 
for  the  administration  of  such  rights,  where  it  appears  that  the  United  States 
is  owner  of  or  is  in  the  process  of  acquiring  water  rights  by  appropriation  under 
State  law,  by  purchase,  by  exchange,  or  otherwise,  and  the  United  States  is  a 
necessary  party  to  such  suit. 

As  can  readily  be  seen,  there  is  no  reference  whatever  to  Indian  water 
rights.  The  entire  provision  is  cast  in  terms  of  adjudication  of  water 
rights  in  which  the  United  States  is  already  the  owner  or  is  in  the 
process  of  acquiring  rights  by  appropriation  under  State  law,  by 
purchase,  by  exchange  or  otherwise. 

Indian  water  rights  do  not  derive  from  appropriation,  purchase  or 
exchange.  They  do  not  even  derive  from  federal  grant.  They  are  rights 
which  they  reserved  to  themselves  or  were  reserved  to  them  in  the 
treaty  making  process  which  led  to  the  current  reservation  system. 
The  tribes  did  not  give  up  to  the  United  States  their  rights  to  water. 
The  United  States  did  not  acquire  the  tribal  rights  to  the  water  any 
more  than  it  acquired  the  tribal  rights  to  the  lands  of  the  reservation. 
The  United  States  did  assume  an  obligation  to  protect  those  rights 
which  the  tribes  reserved  to  themselves.  This  was  precisely  the  point 
of  the  decision  in  Winters  v.  U.S.226  the  lead  case  on  the  subject. 

The  reservation  was  a  part  of  a  very  much  larger  tract  which  the  Indians  had 
the  right  to  occupy  and  use  and  which  was  adequate  for  the  habits  and  wants  of 
a  nomadic  and  uncivilized  people.  It  was  the  policy  of  the  Government,  it  was  the 
desire  of  the  Indians,  to  change  those  habits  and  to  become  a  pastoral  and 
civilized  people.  If  they  should  become  such  the  original  tract  was  too  extensive, 
but  a  smaller  tract  would  be  inadequate  without  a  change  of  conditions.  The 
lands  were  arid  and,  without  irrigation,  were  practically  valueless.  And  yet, 
it  is  contended,  the  means  of  irrigation  were  deliberately  given  up  by  the  Indians 
and  deliberately  accepted  by  the  Government.237 

The  contention  that  these  rights  were  given  up  by  the  Indians  was 
firmly  rejected  by  the  Court. 

The  Winters  riffht  doctrine  and  the  cases  following  are  fullv  dis- 
cussed in  the  Handbook  of  Federal  Indian  Law  (1942  ed.),22*  but  it 
must  be  emphasized  here  that  it  is  a  cardinal  principle  of  Indian  law 
that  Indian  treaties  were  not  a  grant  of  rights  from  the  United  States 
to  the  tribes  but  rather  a  grant  of  rights  from  the  bribes  to  the  United 
States. 

This  principle  was  first  enunciated  by  the  Attorney  General  of  the 
United  States  in  1821.229  it  received  judicial  recognition  in  Johnson  v. 


^207  U.S.  at  564  (1908). 
227  Thid  nt  576 

228  Handbook  of  Federal  Indian  Law,  Chpt.  15,  Sec.  16,  pg.  316-319  (1942  ed.). 

229  1  Op.  A.G.  465  (1821). 
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j,  Mcintosh  1823  230  and  again  in  Worcester  v.  Georgia 231  in  1834,  and 
it  has  always  since  been  recognized  as  a  fundamental  precept  of  Indian 
I!  law,232  Congress  has  premised  numerous  laws  relating  to  Indian  lands 
f  on  this  underlying  premise.233  Yet  administrative  practices  of  placing 
|  the  management  of  Indian  lands  under  the  Bureau  of  Land  Manage- 
I  ment,  and  legislation  at  the  turn  of  the  century  vesting  the  Secretary 
f  of  the  Interior  with  authority  in  matters  of  issuance  of  rights-of-way 
|  over  Indian  lands  234  and  management  of  other  tribal  resources  such  as 
|  timbering 235  has  at  times  obscured  the  central  fact  that  the  private 
I  property  of  the  Indian  tribes  is  not  the  public  property  of  the  Federal 
I  government.236 

It  is  hardly  surprising  then  to  find  the  Supreme  Court  today  in 
Colorado  River  Water  Conservation  District  v.  U.S.237  (a/k/a  the 
Akin  case)  holding  that  the  McCarren  Amendment  waiver  of  the 
United  States  immunity  from  suit  on  water  rights  owned  by  the  United 
States  also  constituted  a  waiver  of  immunity  of  Indian  tribes  from 
suit  on  water  rights  reserved  by  them  over  which  the  United  States 
has  a  bare  trust  relationship.  The  error  is  the  same  as  that  committed 
by  the  10th  Circuit  Court  of  Appeals  in  Davis  v.  Morton 238  when  it 
held  that  to  sustain  an  exemption  of  Indian  lands  from  the  application 
of  1STEPA  ".  .  .  would  preclude  all  federal  lands  from  KEPA  jurisdic- 
tion .  .  ." 239  If  these  decisions  are  right,  then  one  must  conclude  that 
all  federal  laws  and  all  federal  regulations  relating  to  the  management 
and  disposition  of  federal  properties  and  resources  are  equally  appli- 
cable to  Indian  properties  and  resources,  a  proposition  so  patently 
absurd  that  one  rejects  it  out  of  hand. 

The  decisions  in  the  Akin  and  Davis  cases  rest  on  a  dangerous  and 
fallacious  doctrine.  The  rules  of  construction  already  proposed  by 
this  Task  Force  should  avoid  future  decisions  along  these  lines,  and 
yet  those  rules  were  already  firmly  established  case  law  when  Akin 
and  Davis  were  decided.  The  Task  Force  therefore,  in  addition  to  the 
rules  already  proposed,  recommends  this  additional  rule: 

Rule  4,  Sec.  4(b) : 

The  relationship  of  the  United  States  to  the  trust  resources 
of  the  Indian  people  is  that  of  a  mere  trustee.  The  Indian  people 
are  the  owners  of  the  beneficial  interest  in  these  resources.  Under 
no  circumstances  shall  the  property  of  the  Indian  people  be  con- 
sidered as  a  part  of  the  public  domain  of  the  United  States.  In 
the  absence  of  a  specific  provision  to  the  contrary,  the  laws  and 
regulations  of  the  United  States  relating  to  the  disposition  and 
management  of  federal  properties,  including  statutory  enact- 
ments waiving  the  immunity  of  the  United  States  from  suit  in 


230  U.S.  (18  Wheat)  543  (1823). 

231  31  U.S.  (6  Pet.)  515,  558-560  (1832). 

*"2U.S.  v.  Winans,  198  U.S.  371,  381    (1905)  ;  Winters  v.  U.S.  supra,  nite  88;  U.S.  v. 
Walker  River  Irr.  Dist.,  104  F.2d  334,  337  (9th  Cir.,  1939). 

233  See  particularly  25  U.S.C.  177.  derived  from  the  Act  of  June  30,  1834,  Sec.  12  4  Stat. 
730.  See  also  Handbook  of  Federal  Indian  Law,  Chpt.  15,  Sec.  10,  pt.  B.  pg.  308  (1942  ed.). 

234  See  25  U.S.C.  311-321.  '■.*'..:'  pr.      ■    >. 

235  See  25  U.S.C.  196. 

**  Handbook  of  Federal  Indian  Law,  Chpt.  15,  Sec.  1,  pt.  C,  pg.  289  (1942  ed.). 
237  Supreme  Court  Nos.  74-940  and  74-949,  decided  March  24,  1976,  Justices  Stewart, 
Blackman  and  Stevens  dissenting. 
**  469  F.2d  593  (10th  Circ,  1972). 
289  Id. 
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either  federal  or  state  courts,  shall  have  no  force  or  effect  upon 
the  Indian  tribes  or  the  property  rights  of  the  Indian  people. 

The  Task  Force  believes  that  enactment  of  such  a  rule  would  go 
a  long  way  toward  avoiding  future  decisions  such  as  Davis  and  Akin. 
In  the  meantime  however,  it  would  appear  necessary  to  secure  specific 
amendments  to  these  statutes.  We  have  already  treated  the  problem 
relating  to  KEPA.  In  connection  with  the  McCarren  Amendment  we 
recommend  specific  amendment  to  overturn  the  Akvn  decision  as  it 
relates  to  state  adjudication  of  Indian  water  rights. 

C.Jf{5)  Statutes  aimed  at  regulation  of  Federal  Government  operations 

The  issue  involved  in  this  class  of  statutes  involves  the  impact 
on  Indian  affairs  of  statutes  governing  the  operations  of  the  federal 
administrative  complex.  By  virtue  of  its  trust  responsibility,  the  fed- 
eral government  is  involved  in  the  decision  making  and  management 
processes  of  tribal  government  in  numerous  matters.  This  involve- 
ment centers  in  the  authority  and  obligation  of  the  Secretary  of  the 
Interior  to  either  approve  or  disapprove  of  transactions  involving 
disposition  and  use  of  trust  resources,  enactment  of  tribal  laws  and 
amendments  to  tribal  constitutions,  and  monitoring  of  tribal  adminis- 
tration of  various  programs.  Many  if  not  most  of  the  tribal  operations 
enjoy  some  federal  support  money;  many  if  not  most  of  the  tribal 
operations  result  in  records  of  a  nature  private  to  the  tribes  or  indi- 
vidual Indians  being  in  the  custody  of  federal  administrative 
personnel. 

The  problems  involved  in  the  class  of  legislation  under  considera- 
tion here  are  exemplified  in  recent  administrative  decisions  of  the 
Department  of  the  Interior  responding  to  requests  for  information 
under  the  Freedom  of  Information  Act.240  This  Act  is  a  part  of  the 
Administrative  Procedure  Act 241  which  was  enacted  to  provide  pro- 
cedural safeguards  against  abuses  of  the  vast  powers  that  have  been 
accumulated  by  the  Federal  agencies. 

The  Freedom  of  Information  Act  is  designed  to  provide  public 
access  to  public  information  held  by  the  federal  agencies.  The  question 
involved  is  whether  tribal  information  or  information  regarding  in- 
dividual Indians  which  would  not  be  in  federal  possession  except 
for  the  intimate  trust  relationship  described  in  paragraph  one  above 
is  or  should  be  produceable  upon  demand  under  the  Freedom  of  In- 
formation Act.  Within  recent  years  the  Department  of  the  Interior 
has  issued  several  contradictory  opinions  regarding  the  applicability 
of  that  Act  to  Indian  documents  in  Interior's  possession. 

On  September  24, 1971,  Solicitor  Mitchell  Melich  refused  an  FOIA 
request  for  the  production  of  a  private  business  agreement  between 
the  Seneca  Nation  and  a  private  firm,  stating  that  the  documents  had 
been  submitted  to  the  Department  in  confidence  pursuant  to  the  trust 
relationship. 

In  the  discharge  of  this  fiduciary  obligation  it  is  essential  that  a  confidential 
relationship  be  established  and  maintained.  It  has  been  long  understood  that 


240  5  U.S. C.  552. 
M5U.S.C.  551etseq. 
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documents  such  as  these  are  submitted  to  the  Department  in  confidence  and 
we  would  be  remiss  in  discharging  this  fiduciary  obligation  if  these  documents 
were  released  unilaterally  without  the  concurrence  of  the  tribe.248 

In  contrast  to  this  enlightened,  though  seemingly  obvious,  opinion, 
on  March  18,  1975  the  Department  of  the  Interior  through  Solicitor 
Frizzell  responded  favorably  to  an.FOIA  request  for  an  attorney 
contract  between  Mr.  Richard  Kleindienst  and  the  Aqua  Calient  e 
Band  of  Indians  even  though  both  Mr.  Kleindienst  and  the  tribe  ob- 
jected to  its  production  on  the  grounds  of  attorney-client  privilege.243 
The  request  had  originally  been  denied  by  the  Bureau  of  Indian 
Affairs  Area  Officer.  In  the  face  of  the  precedent  established  by 
Solicitor  Melich  and  the  action  of  the  Area  Director  below,  the  deci- 
sion in  the  Kleindienst  case  can  only  be  described  as  incredible. 

Additional  cases  from  the  Department  of  the  Interior  serve  to  illus- 
trate the  problems  associated  with  an  overly  broad  interpretation  of 
the  applicability  of  this  Act.  On  October  17,  1975  the  Department 
upon  advice  of  the  Solicitor,  overturned  a  decision  of  the  Navajo 
Area  Office  which  refused  to  allow  an  attorney  for  an  individual 
Xavajo  Indian  to  copy  records  pertaining  to  certain  gravel  mine  oper- 
ations on  the  reservation.244  The  tribe  had  objected  to  having  copies  of 
these  records  released  to  the  attorney ;  the  records  were  in  the  posses- 
sion of  the  BIA  solely  because  of  its  fiduciary  relationship  to  the  tribe  ; 
and  yet  they  were  released  without  contest. 

Finally,  in  the  May  20,  1976  Washington  Post  it  was  reported  that 
the  Bureau  of  Indian  Affairs  office  in  Portland,  Oregon  offered  to  make 
available  for  inspection  all  of  the  enrollment  records  of  the  Colville 
Tribe  in  the  State  of  Washington — records  containing  extensive  per- 
sonal information  regarding  thousands  of  enrolled  members — re- 
portedly on  the  ground  they  were  compelled  to  release  this  information 
under  the  Freedom  of  Information  Act.  The  tribes  attorne}T  obtained 
a  temporary  injunction  against  this  action  and  the  matter  presum- 
ably has  now  been  resolved  through  litigation. 

On  November  11.  1975,  Senator  Domenici  introduced  S.  2652  in 
the  94th  Congress  to  amend  the  Freedom  of  Information  Act  to  pro- 
vide an  exemption  for  "information  held  by  a  Federal  agency  as 
trustee,  regarding  the  natural  resources  or  other  assets  of  Indian 
tribes  or  bands  or  groups  or  individual  members  thereof."  Of  the 
four  cases  discussed  above,  only  one  involved  information  regarding 
natural  resources.  Clearly  the  Domenici  amendment  is  not  broad 
enough  to  resolve  the  problems  associated  with  this  Act.  The  Task 
Force  does  recommend  specific  amendments  to  this  Act.  However,  the 
coverage  of  the  exemption  should  be  broadened.  We  recommend 
amendment  to  Title  5,  U.S.C.  552(b),  the  part  to  which  Senator 
Domenicfs  bill  refers,  by  adding  a  new  subpart  (10)  to  exclude 
from  the  Freedom  of  Information  Act  provisions,  any  and  all  infor- 
mation held  or  obtained  by  any  Federal  agency  as  a  consequence  of 
the  Federal  trust  relationship. 

■■  Sol.  Op.  Sept.  24,  1971  (M.  36860)  from  Mitchell  Melich  to  Hogan  and  Hartson.  A 
copy  is  attached  as  Appendix  II.  Part  V.  Exhibit  13.  II  :  301. 

243  See  Memorandum  of  March  11.  1975  from  Solicitor  Frizzel  to  Asst.  Sec.  Program 
Apppndix  II.  Part  V.  Exhibit  14.  II :  303. 

244  I>ttpr  of  Oct.  17.  1975  from  Deputy  Asst.  Sec.  Program  Development  and  Budget 
to  Tim  Vollman,  staff  attorney  at  D.N. A. 
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(10)  Any  and  all  information  of  every  kind  and  description 
which  is  held  or  was  obtained  by  any  Federal  agency  as  a  result 
of  the  Federal-Indian  trust  relationship. 

C.5.  A  Rule  of  Construction  Recognizing  the  Continuance  for  Juris- 
dictional  Purposes  of  the  Original  Boundaries  of  an  Indian  Res- 
ervation Absent  an  Express  Congressional  Intention  to  Dissolve 
or  to  Diminish  Such  Boundaries 

This  proposed  canon  of  construction  would  modify  the  Supreme 
Court  decisions  previously  discussed 245  that  have  addressed  the  issue 
of  whether  Congress  has  intended  to  disestablish  the  original  bound- 
aries of  an  Indian  reservation  for  jurisdictional  purposes.  Our  rec- 
ommendation would  require  a  most  explicit  statement  by  Congress  of 
its  intention  to  alter  the  boundaries  of  a  reservation  for  such  purposes. 
The  analysis  and  justifications  for  this  proposal  are  summarized  below. 

The  jurisdictional  continuance  of  the  exterior  boundaries  of  an  In- 
dian reservation  is  extremely  critical  to  Indian  tribes.  If  those  bound- 
aries remain  intact,  then  all  lands  therein  whether  owned  by  Indians 
or  non-Indians  constitute  "Indian  country"  within  the  meaning  of 
18  U.S.C.  §  1151(a).246  If  the  boundaries  of  a  reservation  have  been 
terminated  for  jurisdictional  purposes,  however,  then  only  the  Indian- 
owned  lands  therein  qualify  as  "Indian  country."  247  The  significance  of 
these  distinctions  arises  from  the  legal  principle  that  the  criminal  and 
civil  jurisdiction  of  a  State  over  Indians  "is  quite  limited"  248  within 
"Indian  country,"  with  the  major  jurisdictional  authority  thereover 
divided  between  the  Federal  and  tribal  governments.249  Thus,  designa- 
tion of  a  geographical  area  as  "Indian  country"  determines  both  the 
territorial  scope  of  tribal  governmental  power  250  as  well  as  the  extent  of 
immunity  accorded  Indians  against  the  application  of  State  laws.251 
In  addition,  a  determination  that  all  lands  within  the  exterior  bound- 
aries of  a  reservation  are  not  "Indian  country"  leads  to  considerable 
jurisdictional  confusion  since  Indian  and  non-Indian  lands  on  many 
reservations  are  scattered  in  a  checkerboard  fashion.252 


245  See  pases  67-68  of  this  Report,  supra. 

246 18  U.S.C.  §  1151(a)  (1970)  defines  "Indian  country"  to  include  "all  lands  within 
the  limits  of  anv  Indian  reservation  under  the  jurisdiction  of  the  United  States  govern- 
ment, notwithstanding  the  issuance  of  any  patent,  and,  including  rights-of-way  running 
through  the  reservation." 

247  18  U.S.C.  §  1151(c)  (1970)  defines  "Indian  country"  to  include  "all  Indian  allotments, 
the  Indian  titles  to  which  have  not  been  extinguished,  including  rights-of-way  running 
through  the  same."  Section  1151  does  not  declare  expressly  that  tribally-owned  lands 
located  outside  of  a  "reservation"  as  defined  in  §  1151(a)  are  "Indian  country."  However, 
there  is  a  judicial  ruling:  that  such  lands,  even  if  held  by  a  tribe  in  fee  simple  title,  con- 
stitute "Indian  country"  under  5  1151(b)  which  defines  that  phrase  to  include  "all 
dependent  Indian  communities  within  the  borders  of  the  United  States  .  .  ."  U.S.  v. 
Mnrtine,  442  F.2d  1022  (10th  Cir.  1971). 

248  De  Coteau  v.  District  County  Court,  420  U.S.  425.  427  n.  2  (1975). 

249  See.  e.j?.,  18  U.S.C.  §§1152,  1153  (1970).  Although  the  definition  of  "Indian  country" 
In  18  U.S.C.  §  1151  (1970)  is  facially  concerned  only  with  criminal  jurisdiction,  "the 
[Supreme]  Court  has  recognized  that  it  senerallv  applies  as  well  to  questions  of  civil 
jurisdiction."  De  Coteau  v.  District  County  Court,  420  U.S.  425,  427  n.  2   (1975). 

250  As  a  general  rule,  tbe  erritorial  reach  of  tribal  criminal  and  civil  jurisdiction  is 
co-terminous  with  the  definition  of  "Indian  country"  unless  Congress  has  provided  by 
express  enactment  to  the  contrarv.  See,  e.g.,  De  Coteau  v.  District  County  Court,  420  U.S. 
425.  427  n.  2  (1975,>  and  cases  cited  therein. 

251  The  longstanding  doctrine  is  that  state  laws  do  not  apply  to  matters  affecting  only 
Indians  within  "Indian  country"  unless  Congress  has  declared  so  specifically.  See  18 
U.S.C.  §  1162  and  28  U.S.C.  §  1360  (1970).  Cf.  Williams  v.  Lee,  358  U.S.  217  (1959)  with 
Moe  v.  Confederated  Salish  £  Kootenai  Trihes.  U.S.  ,  96  S.Ct.  1634   (1976). 

232  See  e.ff..  De  Coteau  v.  District  County  Court,  420  U.S.  425.  466-467  (1975)  (Douglas, 
J.,  dissenting)  ;  Seymour  v.  Superintendent,  368  U.S.  351,  358  (1962). 
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In  recognition  of  these  factors,  judicial  decisions  have  announced 
the  rule  that  Congres  must  speak  expressly  and  clearly  when  it  desires 
to  terminate  the  status  of  a  reservation  as  "Indian  country."  As  stated 
by  the  Supreme  Court  in  1975  in  De  Goteau  v.  District  County  Court : 

This  Court  does  not  lightly  conclude  that  an  Indian  reservation  has  been  termi- 
nated. "[W]hen  Congress  has  once  established  a  reservation  all  tracts  included 
within  it  remain  a  part  of  the  reservation  until  separated  therefrom  by  Congress." 
United  States  v.  Celestine,  215  U.S.  278,  285.  The  congressional  intent  must  be 
clear,  to  overcome  "the  general  rule  that  '[d]oubtful  expressions  are  to  be  re- 
solved in  favor  of  the  weak  and  defenseless  people  who  are  the  wards  of  the 
nation,  dependent  upon  its  protection  and  good  faith.' "  McClanahan  v.  Arizona 
State  Tax  Comm'n.  411  U.S.  164,  174,  quoting  Carpenter  v.  Shaw,  280  U.S.  363, 
367.  Accordingly  the  Court  requires  that  the  "congressional  determination  to 
terminate  ...  be  expressed  on  the  face  of  the  Act  or  be  clear  from  the  surrounding 
circumstances  and  legislative  history."  Mattz  v.  Arnett,  412  U.S.  at  505.  See  also 
Seymour  v.  Superintendent,  368  U.S.  351,  and  United  States  v.  Nice,  241  U.S.  591. 
In  particular,  we  have  stressed  that  reservation  status  may  survive  the  mere 
opening  of  a  reservation  to  settlement,  even  when  the  moneys  paid  for  the  land 
by  the  settlers  are  placed  in  trust  by  the  Government  for  the  Indians'  benefit. 
Mattz  v.  Arnett,  supra,  and  Seymour  v.  Superintendent,  supra.233 

In  the  abstract  these  standards  would  appear  to  require  a  very  ex- 
plicit Congressional  design  to  dismantle  the  boundaries  of  a  reserva- 
tion. In  the  application  of  these  guidelines,  however,  the  majority  opin- 
ion in  De  Coteau,  as  well  as  subsequent  federal  court  decisions  based 
thereon,254  have  considerably  diluted  this  express  termination  test.  A 
central  misconception  in  these  rulings  is  that  statutory  language  di- 
rected at  the  surrender  of  a  tribe's  ownership  rights  to  reservation 
land  also  evinces  a  Congressional  intent  to  dissolve  reservation  boun- 
daries for  jurisdictional  purposes.  The  De  Coteau  majority  disclaimed 
any  mandatory  correlation  between  removal  of  "reservation  status" 
and  the  cession  of  tribal  property  interests  in  order  to  effect  "the  mere 
opening  of  a  reservation  to  [non-Indian]  settlement."255  However, 
analysis  of  its  opinion  reveals  that  such  a  connection  is  an  essential, 
if  implicit,  basis  for  the  majority  holding  that  the  Lake  Traverse 
Indian  Keservation  had  been  disestablished.  This  reasoning  was  nec- 
essary because,  as  Justice  Douglas  argued  in  dissent,  "[T]here  is  not 
a  word  [in  the  relevant  federal  statute]  to  suggest  that  the  boundaries 
of  the  reservation  were  altered."  256  Indeed,  the  De  Coteau  majority 
ignored  numerous  federal  enactments,  such  as  the  Curtis  Act  of  1898,257 
Public  Law  280  passed  in  1953,258  and  the  termination  legislation  of 
the  1950's,259  which  demonstrate  that  Congress  has  long  known  how  to 
speak  with  precision  when  it  desires  to  terminate  tribal  jurisdiction  and 
to  transfer  authority  over  Indians  to  the  states. 

Resort  by  the  De  Coteau  majority  to  legislative  history  and  circum- 
stances surrounding  cession  and  allotment  of  the  Lake  Traverse  Res- 

^  420  U.S.  at  444. 

zxRosehud  Sioux  Trioe  v.  Kneip,  521  F.2d  87  (<?th  Cir.  1975)  ;  U.S.  v.  Long  Elk  et  al., 
— —  F.Supp. .  Cr.  75-1008  (D.S.C.,  Opinion  filed  April  8, 1976). 

255  420  U.S.  at  444. 

250  Id.  at  461. 

^  Act  of  June  26.  1898.  30  Stat.  495.  In  S§  26  and  28  of  this  statute,  respectively, 
Congress  rendered  the  laws  of  the  Five  Civilized  Tribes  unenforceable  in  federal  courts 
anr1  abolished  the  tribal  -judiciaries 

868  18  U.S.C.  §  1162  (1970)  ;  28  U.S.C.  §  1360  (1970). 

250  gPP  e.g .,  the  Menominee  Termination  Act  of  June  17,  1954,  §  10,  68  Stat.  252,  25 
U.S.C.  §  899  (1970). 
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ervation  further  fails,  in  our  view,  to  support  the  finding  that  the 
boundaries  thereof  were  dissolved.  The  documents  cited  by  the  Court 
in  this  respect  do  not  demonstrate  clearly  that  either  Congress  or  the 
affected  Sisseton-Wahpeton  Tribe  understood  that  the  sale  of  reserva- 
tion lands  would  effect  a  jurisdictional  dissolution  of  reservation 
boundaries.  To  the  contrary,  these  documents  evidence  only  that;  (a) 
the  Tribe  wished  to  sell  surplus  reservation  land,  after  allotments  to 
tribal  members,  because  of  the  destitute  economic  situation  of  tribal 
members;  and  (b)  the  Congress  wished  to  negotiate  such  a  sale  to 
satisfy  non-Indian  lust  for  settlement  upon  these  surplus  lands. 
Our  proposed  rule  of  construction  is  as  follows : 

Rule  5: 

(a)  Congress  must  declare  on  the  face  of  subsequent  leg- 
islation that  it  has  intended  to  alter  previously  established 
reservation  boundaries  for  the  precise  purpose  of  modifying 
jurisdictional  divisions  among  federal,  tribal,  and  state  authori- 
ties; and  (b)  reliance  upon  the  legislative  history  and  surround- 
ing circumstances  of  statutes  alleged  to  effect  a  dissolution  of 
boundaries  permissible  only  if  such  historical  documents  show 
a  precise  and  consistent  Congressional  design  to  impact  federal- 
tribal-state  jurisdictional  divisions. 

0.6.  A  Rule  of  Construction  Reaffirming  the  Judicial  Doctrine  thai 
Indian  Tribes  Possess  All  Inherent  Attributes  of  Internal  Sov- 
ereignty Except  as  Explicitly  Terminated  or  Modified  by  Federal 
Treaties  or  Laios 

This  final  proposed  canon  of  construction  would  implement  para- 
graph three  of  the  "Declaration  of  Findings  and  Statement  of  Pol- 
icy" set  forth  in  Part  IV  of  this  Report,260  That  paragraph  calls 
upon  Congress  to  reaffirm  both  the  doctrine  of  inherent  sovereignty 
of  Indian  tribes  as  well  as  the  companion  doctrine  that  limitations 
upon  the  exercise  of  tribal  sovereignty  must  appear  expressly  in  fed- 
eral treaties  or  statutes.  As  detailed  in  Part  IV  supra,  these  two  prin- 
ciples are  well-established  by  judicial  decisions.  We  recommend  codi- 
fication thereof  primarily  because  some  courts  have  failed  to  invoke 
these  doctrines  or  have  misconstrued  their  import,261 

The  text  of  this  proposed  ride,  set  forth  below,  is  partially  derived 
from  the  Interior  Department's  treatise  on  Federal  Indian  law : 262 

Rule  6: 

(a)  In  deterimomp  source  and  scope  of  governmental  nowers 
possessed  by  any  Indian  tribe  the  controlling  principle  shall  be 
that  those  powers  which  are  lawfully  vested  in  an  Indian  tribe 
are  not  delegated  nowers  granted  by  express  acts  of  Congress, 
but  rather  inherent  nowers  of  a  limited  sovereignty  which  has 
never  been  extinguished. 

(b)  In  any  case  in  which  the  power  and  authority  of  a  tribe 
to  exercise  the  usual  and  accustomed  powers  of  government  is 


2W  See  pajre  28.  sunra. 

261  See  pajares  39-41,  supra. 

282  F.  Cohen,  Handbook  of  Federal  Indian  Laic  122  (Univ.  of  N.M.  edition,  1971). 
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brought  in  question,  the  statutes  of  Congress  must  be  examined 
to  determine  the  limitations  of  tribal  sovereignty  rather  than  to 
determine  its  source  or  its  positive  content.  What  is  not  expressly 
limited  remains  within  the  domain  of  tribal  sovereignty. 

(c)  The  burden  shall  be  upon  the  person  or  other  entity  chal- 
lenging the  power  of  the  tribe  to  establish  beyond  a  reasonable 
doubt  that  the  power  in  question  has  been  limited. 

In  matters  of  jurisdiction,  the  general  rule  is  competency  of  the 
local  jurisdiction,  with  exception  to  such  jurisdiction  to  be  shown.263 
A  restriction  in  the  law  in  respect  to  ordinary  governmental  powers 
ought  to  appear  by  express  provision  or  necessary  implication.264 
Doubtful  expressions  in  acts  of  Congress  relating  to  Indians  are  to  be 
resolved  in  favor  of  the  Indians.265  Acts  of  Congress  which  appear  to 
limit  the  powers  of  Indian  tribes  are  not  to  be  unduly  extended  by 
doubtful  inference.266 


263  7  Op.  Att'y  Gen.  174,  180-81  (1855). 

""If orris  v.  Hitchcock,  21  App.  D.C.  565,  593  (D.C.  Cir.  1903),  aff'd.,  194  U.S.  384 
(1904). 

285  Jones  v.  Meehan,  175  U.S.  (1899)  ;  Choate  v.  Trapp,  224  U.S.  665  (1912)  ;  Seufert 
Bros.  Co.  v.  U.S.,  249  U.S.  194  (1919)  :  Alaska  Pacific  Fisheries  v.  U.S.,  248  U.S.  78,  89 
(1918)  ;  Carpenter  v.  Shaw,  280  U.S.  363  (1930)  ■  Squire  v.  Capoemav,  351  U.S.  1  (1956). 

**In  re  May  field,  Pet.,  141  U.S.  107  (1891)  ;  U.S.  v.  Quiver,  241  U.S.  602  (1916). 


D.    CRITERIA    FOR    FEDERAL    RECOGNITION    AND/OR 
RESTORATION  OF  INDIAN   TRIBES 

(Proposed  Part  1,  Chapter  4,  Title  25,  United  States  Code) 

We  have  noted  previously  in  this  Report  the  need  for  Congress  to 
devise  statutory  standards  governing  recognition  and/or  restoration 
of  the  status  of  Indian  groups  as  "tribes"  within  the  meaning  of 
federal  legislation.  See  pages  29,  62-67,  Part  IV.  Task  Force  No.  10, 
of  course,  has  primary  responsibility  in  this  area.  Whatever  criteria 
is  developed  by  that  Task  Force  to  govern  these  issues  should  appear 
in  Chapter  4  of  our  proposed  Part  I  of  a  new  Title  25. 

In  passing,  this  Task  Force  offers  a  few  brief  comments  with  respect 
to  the  issue  of  Federal  recognition.  We  have  previously  noted  that 
some  federal  statutes  already  make  provision  for  delivery  of  services 
or  extension  of  grants  in  aid  and  contracting  to  tribes  and  tribal 
groups  which  are  not  federally  recognized.267  We  have  also  noted  that 
at  least  two  recent  federal  court  decisions  have  affirmed  the  right  of 
previously  "unrecognized"  tribes  and  tribal  groups  to  the  protection 
of  federal  Indian  statutes.  See  Maynor  v.  Morton 268  and  Passama- 
quoddy  Tribe  v.  Morton.2™  And  we  have  noted  that  a  third  decision, 
U.S.  v.  Washington,2™  holds  forth  the  prospect  of  additional  landless 
tribes  in  the  State  of  Washington  being  recognized. 

Commencing  with  the  Indian  Reorganization  Act  of  1934,271  nu- 
merous federal  statutes  have  denned  the  Indian  tribes  or  bands  subject 
thereto  in  terms  of  federal  recognition  of  tribal  status.272  In  some  in- 
stances, Congress  has  provided  explicitly  that  recognition  of  "tribes" 
within  the  coverage  of  a  particular  Act  shall  be  determined  by  the 
Secretary  of  the  Interior,273  in  other  instances,  the  secretary  has  con- 
strued statutory  provisions  to  imply  a  delegation  of  such  authority,274 
and  recent  legislation  has  defined  eligible  tribes  as  those  "recognized 
by  the  Federal  Government  as  eligible  for  services  from  the  Bureau  of 
Indian  Affairs",275  as  well  as  those  tribes  "recognized  as  eligible  for  the 
special  programs  and  services  provided  by  the  United  States  to  Indian 
because  of  their  status  as  Indians."  276  In  addition,  many  of  the  older, 
but  still  generally  applicable,  provisions  in  Title  25  U.S.  Code  are 
phrased  broadly  to  extend  to  "any  Indian  tribe"  without  any  explicit 
requirement  of  recognition  of  tribal  status.277 

297  Note  105,  supra,  page  63. 

268  Note  107,  supra,  page  64. 

269  Note  109,  supra,  page  64. 

270  Note  112,  supra,  page  65. 
™  25  U.S.C.  461  et  seq. 

272  See,  e.g.,  Sec.  16  and  19  of  the  I.R.A.  (25  U.S.C.  476,  479)  ;  Sec.  3,  O.I.W.A.  (25 
U.S.C.  503)  ;  1970  Farmers  Home  Loan  Act  (25  U.S.C.  488)  ;  1974  Indian  Financing  Act 
(25  U.S.C.  1452(b)  ;  1975  Indian  Self -Determination  and  Education  Assistance  Act 
(25  U.S.C.  450b(b))  ;  1975  Federal  Excess  Property  Amendment   (40  U.S.C.  483(a)(2)). 

273  25  U.S.C.  488  and  28  U.S.C.  1362. 

274  25  U.S.C.  476.  503. 

275  25  U.S.C.  1452(c). 

276  25  U.S.C.  450b  (b). 

277  See  e.g.,  25  U.S.C.  177,  as  interpreted  in  Passamaquoddy  Tribe  v.  Morton,  supra,  note 
109,  pg.  64. 
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In  December,  1073  Senator  Henry  Jackson,  Chairman  of  the  Senate 
Committee  on  Interior  and  Insular  Affairs,  wrote  to  the  Department 
of  the  Interior  requesting  information  on  the  criteria  of  that  Depart- 
ment in  determining  the  extension  of  federal  recognition  of  Indian 
tribes.  By  letter  dated  June  7,  1974,278  the  Acting  Deputy  Commis- 
sioner of"  Indian  Affairs,  Mr.  LaFollette  Butler,  replied  listing  five 
criteria  identified  by  the  Bureau  as  providing  a  basis  for  federal 
recognition. 

(1)  That  the  group  has  had  treaty  relations  with  the  United  States. 

(2)  That  the  group  has  been  denominated  a  tribe  by  Act  of  Congress 
or  Executive  Order. 

(3)  That  the  group  has  been  treated  as  having  collective  rights  in 
tribal  lands  or  funds,  even  though  not  expressly  designated  a  tribe. 

(4)  That  the  group  has  been  treated  as  a  tribe  or  band  by  other 
Indian  tribes. 

(5)  That  the  group  has  exercised  political  authority  over  its  mem- 
bers, through  a  tribal  council  or  other  governmental  forms. 

The  Task  Force  is  aware  of  the  fact  that  after  this  letter  was 
drafted  proposed  legislation  regarding  recognition  and  restoration 
was  drafted  but  was  apparently  never  introduced  in  Congress.  We  note 
that  of  the  three  cases  previously  cited  in  this  paper,  two  of  them, 
Passamaquoddy  Tribe  v.  Morton?™  and  U.S.  v.  Washington,280  would 
fit  within  the  parameters  of  criteria  recognized  by  the  Bureau  in  this 
correspondence.  One,  however,  Maynor  v.  3Iorton2S1  does  not.  It  ap- 
pears an  expansive  criteria  for  recognition  of  tribal  entities  is  clearly 
developing  in  the  federal  courts. 

*■  See  letter  attached  to  this  Report  as  Appendix  II,  Part  V,  Exhibit  15,  II :  306. 
279  Note  109,  supra,  pg.  64. 
2S0  Note  112,  supra,  pg.  65. 
281  Note  107,  supra,  pg.  64. 


E.  THE  SCOPE  AND  EXERCISE  OF  INHERENT  POWERS  OF  TRIBAL  SELF- 
GOVERNMENT 

(Proposed  Part  I,  Chapter  5,  Title  25,  United  States  Code) 

The  recommendations  for  a  proposed  Chapter  5  are  summarized 
at  pages  87-91  of  this  Report,  supra.  See  also  Part  VI,  Chapter  1  infra, 
wherein  we  examine  the  current  application  of  the  Indian  Reorganiza- 
tion Act  of  1934  (25  U.S.C.  §§  461  et  seq.). 
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Chapter  2.  Federal  Administration 

Our  proposal  for  structural  realignment  of  Title  25  of  the  United 
States  Code  designates  a  new  Part  II  as  "'Federal  Administration." 
In  essence,  this  Code  Part  would  include  all  those  current  Title  25 
provisions  that  relate  to  the  administrative  organization  and  operation 
of  the  Department  of  the  Interior  and  the  Bureau  of  Indian  Affairs. 
Proposed  Part  II  would  be  divided  into  ten  chapters  as  follows : 

Chapter  1 :  Organization  of  Indian  Department. 

Chapter  2:  Contracts  and  Grants  with  Tribes  for  Delivery  of  Services  and 

Purchase  of  Goods. 
Chapter  3  :  Private  Contracts  with  Indians. 
Chapter  4  :  Contracts  with  States  for  Delivery  of  Services. 
Chapter  5  :  Employment  and  Contracting  Preference. 
Chapter  (> :  Procurement  of  Federal  Supplies,  Services  and  Property. 
Chapter  7  :  Management  of  Federal  Property. 
Chapter  8 :  Budget,  Appropriations,  and  Authorizations. 
Chapter  0 :  Indian  Claims  Commission. 
Chapter  10 :  Disbursement  of  Moneys  and  Supplies. 

The  rearrangement  of  existing  Code  provisions  into  these  10  Chap- 
ters is  charted,  with  brief  commentary,  in  Appendix  I  to  this  Report. 
In  the  balance  of  this  Chapter  we  have  summarized  our  major  rec- 
ommendations for  substantive  revision  of  the  current  Code  Sections 
placed  in  new  Part  II.  More  detailed  explanation  of  these  substantive 
proposals  appears  in  Part  VI  infra. 
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A.  CLARIFICATION  OF  EXECUTIVE  DISCRETION  UNDER  2  5  U.S.C.  §  2  AND  §  9 

We  propose  that  Congress  amend  these  two  provisions  to  clarify 
the  limited  scope  of  discretion  conferred  thereby  over  Indian  matters 
upon  the  President,  the  Secretary  of  the  Interior,  and  the  Commis- 
sioner of  Indian  Affairs.  These  statutes  derive  originally  from  legis- 
lation enacted  in  the  1830?s.  Their  purpose,  as  the  Interior  Depart- 
ment has  on  occasion  acknowledged,  was  twofold:  (1)  to  designate 
the  executive  branch  officials  responsible  for  implementing  the  Fed- 
eral Government's  trust  responsibility  to  Indian  tribes;  and  (2)  to 
delegate  to  such  officials  only  the  authority  to  carry  out  duties  imposed 
upon  them  by  other,  more  specific  statutes  regulating  the  federal 
Indian  relationship. 

Frequently,  however,  the  Secretary  and  the  Commissioner  have 
relied  upon  these  measures  to  justify  actions  affecting  Indians  for 
which  no  independent  statutory  authority — or  at  best  only  very  ques- 
tionable authority— can  be  found.  We  submit  that  exercise  of  such  un- 
bridled discretion  has  resulted,  on  balance,  in  far  more  harm  than  good 
to  Indians.  Continued  use  of  these  statutes  as  open-ended  administra- 
tive authorizations  not  only  deviates  from  their  original  intent  but  also 
contravenes  current  policies  fostering  tribal  self-determination.  Ac- 
cordingly, Congress  should  amend  these  two  measures  to  spell  out 
the  limited  purposes  for  which  they  were  designed  140  years  ago. 

25  U.S.C.  §  2,  derived  from  legislation  first  enacted  in  1832,1 
provides : 

The  Commissioner  of  Indian  Affairs  shall,  under  the  direction  of  the  Secretary 
of  the  Interior,  and  agreeably  to  such  regulations  as  the  President  may  prescribe, 
have  the  management  of  all  Indian  Affairs  and  of  all  matters  arising  out  of 
Indian  relations. 

25  U.S.C.  §  9,  which  emanates  from  the  final  Trade  and  Intercourse 
Act  of  1834,2  declares: 

The  President  may  prescribe  such  regulations  are  as  he  may  think  fit  for 
•carrying  into  effect  the  various  provisions  of  any  act  relating  to  Indian  Affairs, 
and  for  the  settlement  of  accounts  of  Indian  Affairs. 

The  limited  scope  of  these  provisions  was  well-stated  by  the  Acting 
Soliciter  of  the  Interior  Department,  Felix  Cohen,  in  a  published 
opinion  dated  August  24, 1942 : 

This  [§  2]  was  the  statute  which  established  the  office  of  the  Comissioner  of 
Indian  Affairs.  It  was  designed  not  to  add  to  the  business  or  the  authority  of 
the  Federal  Government  in  Indian  matters,  nor  to  diminish  the  scope  of  self- 
government  then  exercised  by  the  Indian  tribes  and  nations,  but  merely  to 
locate  a  particular  mass  of  Government  business  in  a  statutory  office.  The 
reference  to  "management  of  all  Indian  Affairs"  did  not  confer  a  power  to  man- 
age the  affairs  of  Indians  or  of  Indian  tribes  or  nations  .  .  .  This  is  made 
clear  in  Chief  Justice  Marshall's  disquisition  upon  the  meaning  of  the  phrase 
"management  of  Indian  Affairs"  in  the  case  of  Worcester  v.  Georgia  [31  U.S.  (6 
Pet.)  515,553  (1832)]. 


1  Act  of  July  9,  1832,  4  Stat.  564,  tas  amended,  R.S.  §  463.  25  U.S.C.  §  2  (1970). 

2  Act  of  June  30,  1834,  §  17,  4  Stat.  738,  R.S.  §  465,  25  U.S.C.  §  9  (1970). 
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It  will  be  noted  that  the  President's  regulatory  power  [under  §  9]  is  the 
power  to  prescribe  rules  and  regulations  appropriate  for  the  carrying  into 
.effect  of  various  statutes.  It  does  not  go  beyond  this,  and  the  authority  of 
the  Commissioner  of  Indian  Affairs,  which  is  subordinate  to  that  of  the  Presi- 
dent, must  likewise  be  deemed  subject  to  the  limitations  which  the  statute 
imposes  upon  the  President. 

******* 

Analysis  of  the  foregoing  statutes  leads  to  the  conclusion  that  what  is  some- 
times loosely  spoken  of  as  a  ''general  supervisory  power"  derived  from  these 
statutes  is,  strictly  speaking,  simply  a  power  to  take  administrative  measures 
necessary  for  the  execution  of  responsibilities  and  authorities  otherwise  more 
definitely  fixed  by  statute  or  treaty.  These  general  statutes  cannot  be  relied 
upon  as  grants  of  new  powers  unrelated  to  the  statutory  responsibilities  of  the 
[Interior]  Department.3 

This  view  had  been  articulated  two  years  earlier  in  1940  in  the 
Interior  Department's  official  treatise  on  Indian  law,  wherein  it  was 
declared  : 

The  claim  of  administrative  officers  to  plenary  power  [under  §§2  and  9]  to 
regulate  Indian  conduct  has  been  rejected  in  every  decided  case  where  such  power 
was  not  invoked  simply  to  implement  the  administration  of  some  more  specific 
statutory  or  treaty  provision.* 

The  decisions  of  the  United  States  Supreme  Court  in  Organized 
Village  of  Kahe  v.  Egan,  decided  in  1962,5  and  Morton  v.  Ruiz, 
announced  in  197-i,6  further  confirm,  as  stated  by  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,  that: 

Xeither  provision  grants  general  regulatory  powers  to  the  Secretary  of  the 
Interior;  to  be  valid  a  regulation  must  be  reasonably  related  to  some  other 
specific  statutory  provision.7 

Accordingly,  we  recommend  amendment  of  25  U.S.C.  §  2  and  §  9 
to  comport  with  the  foregoing  authorities.  We  further  propose  that 
the  scope  of  administrative  authority  delegated  to  any  new  Depart- 
ment or  Agency  of  Indian  Affairs  that  Congress  may  create  should 
be  subject  to  similar  limitations.  A  more  detailed  discussion  of  this 
issue  appears  in  the  Report  of  Task  Force  on  Tribal  Government. 

3  Interior  Decisions  103,  106.  107  (August  24,  1942). 

4  F.  Cohen,  Handbook  of  Federal  Indian  Law  103  (originally  published  in  1940;  re- 
printed by  the  Univ.  of  New  Mexico  Press,  1971).  A  somewhat  updated  version  of  the 
original   treatise  also   supports   this  limited   reading  of  25   U.S.C.    §§2   and   9.    See  U.S. 

ment  of  Interior,  Federal  Indian  Law  56-57  (1958). 
5 369  U.S.  60,  63  (1962). 
6.15  U.S.  199,  231  (1974). 

'  Sarita  Rom  Band  of  Indians  v.  Kings  County,  532  F.2d  655  No.  74-1565  (9th  Cir., 
November  3,  1975)  (Slip  Op.  at  16). 


B.    FINDINGS    AND    RECOMMENDATIONS    REGARDING    INDIAN    EMPLOYMENT 

PREFERENCE 

B.   1.   The  Inapplicability   of   Civil  Service   Laws    Under  Indian 
Preference 

At  the  present  time  there  are  at  least  seven  federal  statutes  dating 
back  as  far  as  1834  which  provide  for  employment  preference  for  In- 
dians within  the  BIA  and/or  IHS.8  The  last  such  statute  and  the  one 
principally  relied  upon  today  in  Section  12  of  the  IRA 9  enacted  in 
1934.  The  pre-IRA  preference  laws  were  totally  ineffectual  in  get- 
ting substantial  numbers  of  Indians  into  the  Indian  Service.  Section 
12  of  the  IRA  was  drafted  in  order  to  correct  the  inadequacies  of  the 
pre-IRA  preference  laws.  Congress  realized  that  the  general  Civil 
Service  laws  and  a  lack  of  educational  and  technical  training  were  the 
main  obstacles  to  getting  Indians  in  their  own  service.  The  general 
Civil  Service  laws  failed  to  take  cognizance  of  the  life  knowledge  and 
skills  of  Indian  people  obtained  outside  the  standards  of  formal  edu- 
cation. Thus  Section  11  of  the  IRA  provides  an  authorization  for 
annual  appropriations  for  loans  to  Indians  for  tuition  and  expenses  at 
vocational  and  trade  schools  10  and  Section  12  of  the  IRA  provided 
that  the  Secretary  of  Interior  establish  standards  of  health,  age.  char- 
acter, and  knowledge  for  Indians  who  would  receive  preference  in  the 
filling  of  any  vacancies  in  the  Indian  Service  without  regard  to 
the  Civil  Service  standards.11  All  Civil  Service  laws  were  made 
inapplicable. 

This  law  has  never  been  fully  implemented  in  either  BIA  or  IHS- 

Task  Force  Xo.  9  finds : 

1.  The  Secretaries  of  the  Interior  and  HEW  have  not  established  a 
separate  Indian  Service  as  mandated  by  Section  12  of  the  IRA ; 

2.  The  Civil  Service  laws  and  qualification  standards  are  continuing 
to  be  applied  to  Indians  in  direct  conflict  with  Section  12  of  the  IRA ; 

3.  The  Civil  Service  Commission  has  assumed  the  authority  to 
place  Indians  in  the  excepted  civil  service,  Schedule  A,  in  derogation 
of  the  law ; 

4.  Interior,  HEW,  and  the  Civil  Service  Commission  erroneously 
equate  Schedule  A,  excepted  appointment  authority,  with  preference ; 

5.  The  excepted  service  appointment  authority  for  Indians  in  the 
Indian  Service  existed  prior  to  enactment  of  the  IRA ; 12 

8  25  TJ.S.C.  §  45  (1970)  (originally  enacted  as  Act  of  Jnne  30,  1834,  ch.  162.  §  9.  4  Stat. 
737)  ;  25  U.S.C.  §  46  (1970)  (originally  enacted  as  Act  of  May  17,  1S82.  ch.  163,  §  6.  22 
Stat.  88)  ;  25  U.S.C.  §  348  (1970)  (originally  enacted  as  Act  of  Feb.  8,  1887.  ch.  119. 
§5,  24  Stat.  389)  ;  25  U.S.C.  §44  (1970)  (originally  enacted  as  Act  of  Aug.  15.  1S04. 
ch.  290.  §  10,  28  Stat.  313)  ;  25  U.S.C.  §  274  (1970)  (originally  enacted  as  Act  of  June  7. 
1K97,  ch.  3,  §  1,  30  Stat.  83)  ;  25  U.S.C.  §  47  (1970)  (originally  enacted  as  Act  of  June  25. 
1910,  ch.  431,  §  23,  36  Stat.  891)  ;  25  U.S.C  §  472  (1907)  (originally  enacted  as  Act  of 
June  18.  1934  ch.  576  §  12,  48  Stat.  986). 

9  25  U.S.C  §472  (1970). 

10  25  U.S.C.  §471  (1970). 

11  Supra  note  2. 

12  Hearings  on  S.  2755  and  S.  3645  Before  the  Senate  Committee  on  Indian  Affairs,  73d 
Cong.,  2d  Sess.  at  256  (1934)  (hereinafter  cited  as  1934  Senate  Hearings). 
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6.  The  excepted  appointment  authority  which  was  in  effect  at  the 
time  of  the  IRA  hearings  was  debated  in  those  hearings  and  specifi- 
cally rejected  as  inadequate  in  accomplishing  the  goal  of  getting  In- 
dians into  the  Indian  Service;13 

7.  Section  12  of  the  IRA  made  all  Civil  Service  laws  inapplicable 
ijto  the  appointment  of  Indians  in  the  Indian  Service  of  Interior  and 
HEW;14 

8-  Indian  preference  is  not  to  be  implemented  through  excepted 
appointment  authority  as  Interior,  HEW  and  the  Civil  Service  Com- 
mission erroneously  contend ; 

9.  Any  Civil  Service  regulations  which  purport  to  place  Indians  into 
the  excepted  service  appointment  schedule  are  a  total  nullity ; 

10.  Even  if  the  expected  service  regulations  were  not  in  direct  con- 
flict with  the  law  (which  they  are)  they  still  would  not  affect  who.  is 
entitled  to  Indian  preference; 

11.  The  Department  of  Interior  is  presently  purporting  to  change 
the  Indian  preference  regulations  defining  "who  is  an  Indian"  not  by 
pranging  the  Indian  preference  regulations  but  by  requesting  Civil 
(Service  to  change  the  excepted  service  regulations ; 15 

12.  Even  if  such  regulations  are  adopted  by  Civil  Service  they  will 
be  total  nullities ; 

13.  Excepted  Civil  Service  appointment  schedules  are  not  specifi- 
cally for  Indians  but  exist  in  virtually  every  federal  department  for 
various  positions  open  to  anyone.10 

Task  Force  No.  9  Recommends : 

1.  A  separate  Indian  Career  Service  be  established  as  mandated  by 
Section  12  of  the  IRA. 

2.  The  Indian  Career  Service  should  develop  "standards  of  health, 
yre,  character,  experience,  knowledge  and  ability  for  Indians  who 
may  be  appointed,  without  regard  to  civil  service  laws,  to  the  various 
positions  maintained  now  or  hereafter,"  by  any  federal  agency  "in 
the  administration  of  functions  or  services  affecting  any  Indian  tribe." 

3-  The  Indian  Career  Service  standards  should  be  developed  without 

egard  to  the  current  standards  being  illegally  imposed  by  the  Civil 

ervice  Commission  and  should  be  designed  to  take  into  account  the 

'cultural  environment,"  "life  knowledge  and  skills"  of  Indians  "ob- 

ained  outside  the  standards  of  formal  education"  as  well  as  other 

ractical  requirements  necessary  to  fill  various  positions. 

4.  Assuming  that  a  number  of  Indian  applicants  are  qualified  under 
he  Indian  Career  Service  standards  for  any  particular  vacancy,  selec- 
tion in  filling  that  vacancy  should  be  on  a  competitive  basis  among  the 
(qualified  Indian  applicants. 

5.  The  Indian  Career  Service  should  establish  an  excepted  Indian 
Service  schedule  for  positions  in  which  it  is  not  practical  to  fill  the 
position  through  a  competitive  process  17  and  for  positions  which  would 


13  Id. 
«  Id. 

15  Since  preparation  of  this  Section  of  the  report  the  Civil  Service  Commission  has 
decided  that  it  does  not  have  authority  to  define  who  is  an  Indian  although  they  still 
view  the  excepted  service  schedule  for  Indians  as  valid.  See  Part  VI,  Chapter  2,  and 
Appendix  II,  Part  VI.  Exhihit  1,  BIA  Preference  file,  Index  No.  51. 

16  For  example,  all  attorney  positions  within  any  general  counsel's  office,  solicitor's 
oFW  or  the  Justice  Denartment  are  on  excepted  appointment  schedules. 

57  See  for  example  5  C.F.R.  &  213.3201  (1974). 
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be  filled  by  excepted  Civil  Service  schedules  applicable  to  non-Indians 
eligible  for  such  positions,  i.e.  the  Division  of  Indian  Affairs,  Solici- 
tor's Office. 

6.  Assuming  a  new  Indian  agency,  independent  of  the  Department 
of  Interior,  is  created,  the  head  of  this  new  Indian  agency  should  ad- 
minister the  Indian  Career  Service. 

7.  In  the  event  the  present  departmental  structure  is  retained,  the 
Secretary  of  Interior  should  administer  it  as  presently  provided  by 
law. 

8.  The  Indian  Career  Service  standards  developed  either  by  the 
head  of  the  new  Indian  agency  or  by  the  Secretary  of  Interior  should 
apply  to  all  offices  or  bureaus  of  any  federal  agency  which  administers 
Indian  Service  type  functions.18 

9.  The  Indian  Career  Service  and  its  standards  should  be  developed 
either  by  (1)  a  task  force  chaired  and  primarily  staffed  by  Indian 
consultants  from  within  the  executive  branch  and  outside  of  the  fed- 
eral government  who  are  qualified  to  set  up  such  Indian  Career  Serv- 
ice standards  and  who  are  dedicated  to  carry  out  the  intent  and  spirit 
of  the  law;  or  (2)  by  a  Congressionally  established  Indian  Career 
Service  Commission  chaired  and  primarily  staffed  by  Indian  person- 
nel from  throughout  the  country  who  are  qualified  and  dedicated  to 
carry  out  the  intent  and  spirit  of  the  law. 

10.  The  Indian  Career  Service  should,  in  addition  to  administering 
the  Indian  Career  Service  of  the  federal  government,  assist  tribes 
which  desire  it  to  develop  tribal  career  service  systems. 

11.  The  Secretary  of  the  Interior  should  be  requested,  by  either  the 
American  Indian  Policy  Review  Commission  or  the  appropriate  com- 
mittees or  subcommittees  of  Congress,  to  explain  why  he  is  purporting 
to  change  the  Indian  preference  regulations  not  by  amending  the  pref- 
erence regulations  but  rather  by  requesting  that  the  Civil  Sendee 
Commission  change  the  Scheduled  A  excepted  appointment  regula- 
tions which  are  a  nullity  and  inapplicable  bv  virtue  of  Section  12  of  the 
IRA. 

12.  The  Civil  Service  Commission  should  be  required  to  repeal  their 
illegal  excepted  service  regulations  which  purport  to  place  Indians  in 
the  excepted  service  of  the  Civil  Service  Commission  in  clear  deroga- 
tion of  Section  12  of  the  IRA. 

Cross  References : 

A  lengthy  analysis  and  back  up  paper  has  been  developed  support- 
ing and  documenting  the  above  findings  and  recommendations.  This 
analysis  appears  in  Part  VI,  Chapter  2  Section  B.l,  of  this  report, 
"Analysis  Regarding  the  Inapplicability  of  Civil  Service  Law  in  In- 
dian Employment  Preference."  Review  of  this  analysis  is  essential 
to  comprehension  of  the  findings  and  recommendations. 

B.  8.  The  Procedural  Invalidity  of  the  Current  BIA  and  THS  Pref- 
erence Guidelines  Re:  Non-compliance  With  the  Administrative 
Procedure  Act 

The  Administrative  Procedure  Act  (APA)  was  adopted  to  provide, 
inter  alia,  that  administrative  policies  affecting  individual  rights  and 
obligations  be  promulgated  pursuant  to  certain  stated  procedures  so 

18  Discussion  of  extension  of  preference  to  all  federal  agencies  appears  in  Section  B.6. 
Infra,  of  this  Chapter. 
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as  to  avoid  the  inherently  arbitrary  nature  of  unpublished  ad  hoc  de- 
terminations.19 The  Act  provides  in  relevant  part : 

Each  Agency  shall  separately  state  and  currently  publish  in  the  Federal  Reg- 
ulated and  adopted  by  the  agency. 

******* 

(D)  substantive  rules  of  general  applicability  adopted  as  authorized  by  law, 
and  statements  of  general  policy  or  interpretations  of  general  applicability  for- 
mulated and  adopted  by  the  agency.20 

The  Act  was  amended  in  1967  and  further  provided : 

Except  to  the  extent  that  a  person  has  actual  and  timely  notice  of  the  terms 
thereof,  a  person  may  not  in  any  manner  be  required  to  resort  to  or,  be  adversely 
affected  by,  a  matter  required  to  be  published  in  the  Federal  Register  and  not 
so  published.21 

The  current  BIA  and  IHS  Indian  preference  eligibility  criteria  are 
not  in  compliance  with  the  mandates  of  the  APA. 

Task  Force  No.  9  finds : 

1.  The  current  BIA  preference  guidelines  are  in  part  contained  in 
the  BIA  Manual  and  in  part  in  a  letter  from  the  Commissioner  of  In- 
dian Affairs  (neither  of  which  are  generally  accessible  to  the  public).22 

2.  The  current  IHS  preference  guidelines  are  contained  in  part 
in  an  HIS  circular  and  part  is  not  published  at  all.23 

3.  Neither  BIA  nor  IHS  have  published  their  Indian  preference 
eligibility  criteria  in  the  Federal  Eegister. 

4.  BIA's  and  IHS's  failure  to  publish  their  preference  criteria  in 
the  Federal  Register  is  in  violation  of  the  APA. 

5.  Such  unpublished  standards  cannot  extinguish  the  rights  of  a 
person  otherwise  within  the  class  of  beneficiaries.24 

Task  Force  No.  9  Recommends : 

1.  That  the  appropriate  committees  or  subcommittees  of  Congress 
hold  oversight  hearings  and  direct  BIA  and  IHS  to  publish  their 
preference  criteria  as  required  by  the  APA. 

Cross  References: 

A  back  up  paper  has  been  developed  on  this  issue  and  appears  in 
Part  VI,  Chapter  2,  Section  B.2.  of  this  report. 

B.  3.  The  Definition  of  Indian  for  Purposes  of  Preference 
^  The  Indian  Reorganization  Act  (IRA)  of  1934  contains  a  defini- 
tion of  "Indian"  for  purposes  of  preference  and  other  purposes  in  the 

10  See  srenerally  S.  Rep.  No.  752,  79th  Cong.,  1st  Sess.,  12-13   (1945)  ;  H.R.  Rep.  No. 
1980,  79th  Con?..  2nd  Sess.,  21-23  (1946). 
20  5  IT.S.C.  8  552(a)(1)  (1970). 
a  Public  Law  90-23  (81  Stat.  54). 

22  The  current  policy  of  the  BIA  in  defining  who  Is  eligible  for  preference  in  initial 
appointments  is  contained  in  44  BIAM  335.3.1  (revised  Oct.  30,  1972).  Their  current  policy 
for  filling  vacancies  in  promotion,  lateral  transfers  and  reassignments  is  contained  in  a 
letter  of  April  20,  1976.  to  All  Area  Directors  from  the  Commissioner  of  Indian  Affairs. 
See  Appendix  II,  Part  VI,  Exhibit  1,  BIA  preference  File.   Index  No.  27. 

23  The  current  policy  of  the  IHS  in  defining  who  is  eligible  for  preference  Is  contained! 
in  IHS  Circular  71-1  (June  28,  1971).  Part  VI,  Chapter  2.B,  Appendix  II,  Exhibit  2, 
IHS  Preference  File,  Index  No.  1. 

2*  Morton  v.  Ruiz,  415  U.S.  199,  236  (1974). 
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IKA.  This  definition  is  contained  in  Section  19  of  the  Act  and  pro- 
vides in  relevant  part : 

The  term  "Indian  as  used  in  this  Act  shall  include  all  persons  of  Indian  descent 
who  are  members  of  any  recognized  Indian  tribe  now  under  Federal  jurisdic- 
tion, and  all  persons  who  are  descendants  of  such  members  who  were,  on 
June  1,  1934,  residing  within  the  present  boundaries  of  any  Indian  reservation, 
and  shall  further  include  all  other  persons  of  one-half  or  more  Indian  blood. 
For  the  purposes  of  said  sections,  Eskimos  and  other  aboriginal  peoples  of  Alaska 
shall  be  considered  Indians.25 

Despite  this  statutory  definition  the  BIA  and  IHS  have  been  de- 
fining "Indian"  for  purposes  of  preference  as  any  Indian  who  is  one- 
fourth  or  more  Indian  blood  and  a  member  of  a  federally  recognized 
tribe.26  The  BIA  was  sued  in  1975  challenging  this  criteria  in  light 
of  the  IRA  definition.  The  government  entered  a  consent  decree 
in  that  case  in  which  they  agreed  that  the  statutory  definition  of  the 
IRA  controlled.27 

The  Solicitors  Office  at  Interior  drafted  an  opinion  on  the  inter- 
pretation of  Section  19  last  year.28  This  opinion  was  inaccurate  and 
incomplete  in  some  respects.  Due  to  the  inaccuracies  and  incomplete  na- 
ture of  the  opinion  BIA  began  to  process  regulations  to  implement  the 
statutory  definition  which  would  have  been  in  derogation  of  the  in- 
tent of  the  statute.29 

Task  Force  No.  9  became  involved  with  the  BIA  and  the  Solicitor's 
Office  when  we  learned  of  the  interpretations  which  the  BIA  was 
contemplating  adopting.  As  a  result  of  our  negotiations  a  number 
of  the  interpretations  were  corrected.30 

The  IRA  definition  has  three  classes  of  Indian.  The  first  class  is 
"all  persons  of  Indian  descent  who  are  members  of  any  recognized 
Indian  tribe."  This  class  is  without  regard  to  blood  quantum  and  is 
hereinafter  referred  to  as  the  Membership  Class.  The  second  class 
is  "all  persons  who  are  descendants  of  such  members  who  were,  on 
June  1,  1934,  residing  within  the  present  boundaries  of  any  Indian 
reservation."  This  class  is  also  without  regard  to  blood  quantum.  How- 
ever, the  class  will  eventually  extinguish  as  there  are  a  finite  number 
of  descendants  who  were  alive  on  June  1, 1934  and  who  were  residing 
on  an  Indian  reservation.  (All  members  of  this  class  are  now  42 
years  old  or  older) .  This  class  is  hereinafter  referred  to  as  the  Descend- 
ant Class.  The  third  class  is  "all  other  persons  of  one-half  or  more 
Indian  blood."  This  class  is  directed  to  non-federally  recognized 
Indians  and  shall  hereinafter  be  referred  to  as  the  Unaffiliated  One- 
Half  Blood  Class. 

Task  Force  Xo.  9  finds : 

1.  The  majority  of  federally  recognized  tribes  have  adopted  mini- 
mum one-fourth  or  one-eighth  Indian  blood  quantum  requirements 


25  25U.S.C.  §479  (1970). 
-8  See  supra,  notes  14  and  15. 

w  wJiiting  v.  United  States  Civ.  No.  75-3007  (D.S.  Dak.). 

2*  See  Part  VI,  Chap.  2.B.,  and  Appendix  II,  Part  VI,  Exhibit  No.  1  BIA  Preference  File, 
Index  No.  1. 

29  See  Letter  of  March  18.  1976,  to  Robert  E.  Hampton,  Chairman,  U.S.  Civil  Service 
Commission  from  Thomas  A.  Kleppe  Secretary  of  Interior.  Part  VI,  Chapter  2.B.,  and 
Appendix  II.  Part  VI,  Exhibit  No.  1,  BIA  Preference  File,  Index  No.  20. 

30  See  Part  VI,  Chapter  2,  Section  B.3.  infra. 
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ifor  membership  in  their  respective  tribes  by  way  of  their  tribal  Con- 
stitutions or  by  tribal  ordinances.31 

2.  A  minority  of  tribes,  particularly  the  Five  Civilized  Tribes  of 
Oklahoma,  most  if  not  all  of  the  traditional  Alaskan  Native  villages 
and  groups  and  those  organized  under  the  IRA  and  a  small  number 
of  other  tribes  throughout  the  United  States,  do  not  have  minimum 
blood  quantum  requirements  for  membership  in  their  respective 
tribes.32 

3.  The  Indian  blood  quantum  has  gone  as  low  as  one  two  hundred- 
fifty  sixth  in  at  least  one  tribe  without  a  minimum  blood  quantum 
criteria  for  membership.33 

4.  The  number  of  members  of  the  Five  Civilized  Tribes  who  are 
less  than  one-fourth  Indian  blood  generally  outnumber  the  members 
who  are  one-fourth  degree  Indian  blood  or  more.34 

5.  Although  conclusive  data  is  still  being  compiled  we  have  been 
informed  that  only  a  very  small  percentage  of  the  membership  in  the 
traditional  and  IEA  Native  Villages  and  groups  in  Alaska  are  less 
than  one-fourth  degree  Indian  or  Alaskan  Native.35 

6.  If  the  Membership  Class  and  Descendant  Class  continue  to  be 
defined  without  regard  to  some  minimum  blood  quantum,  those  tribes 
who  have  established  minimum  blood  quantum  criteria  will  be  at  a 
disadvantage  with  regard  to  those  tribes  who  define  their  membership 
without  regard  to  degree  of  Indian  blood. 

7.  The  tribes  which  would  be  affected  the  most  by  placing  a  mini- 
mum blood  quantum  criteria  on  preference  eligibility  are  the  Five 
Civilized  Tribes  of  Oklahoma. 

8.  In  public  hearings  in  Muskogee,  Oklahoma,  the  Chiefs  or  spokes- 
men for  four  of  the  Five  Civilized  Tribes  stated  that  they  favored  a 
preference  criteria  whicli  would  be  a  uniform  national  standard  such 
as  one-fourth  or  more  Indian  blood  rather  than  varying  standards 
based  on  tribal  membership  criteria.36 

Task  Force  No.  9  recommends : 

1.  The  preference  eligibility  standards  should  be  changed  in  either 
one  of  two  ways :  Proposal  No.  1.  The  Membership  Class  and  the  De- 
scendant Class  of  the  IRA  should  be  amended  to  further  require  a  min- 
imum of  one-fourth  degree  Indian  blood.  We  make  no  specific  recom- 
mendation with  regard  to  the  Unaffiliated  One-Half  Blood  Class. 
However,  we  suggest  that  Congress  may  wish  to  consider  lowering  the 
minimum  blood  quantum  for  unaffiliated  and  unrecognized  Indians  to 
one-fourth  degree  Indian  blood.  Proposal  No.  2.  This  recommendation 
adopts  the  recommendations  of  Proposal  No.  1  above  and  further  rec- 
ommends a  two-tiered  preference  scale.  Indians  who  are  one-fourth 


31 A  comprehensive  report  concerning  membership  criteria  and  population  figures  of 
each  federally  recognized  tribe  is  being  prepared  for  Task  Force  No.  9  by  BIA.  This  report 
was  not  received  as  of  the  date  this  Report  went  to  press. 

3a  Id. 

33  See  AIPRC,  Public  Hearings,  Task  Force  Nos.  1,  2.  3.  4.  and  0.  Muskogee.  Oklahoma 
at  p.  103  (May  13,  1976),  (remarks  of  Chief  Ross  O.  Swimmer,  Principal  Chief,  Cherokee 
Nation). 

**  Id  at  97. 

33  Interview  with  Les  Gay,  Tribal  Operations,  BIA,  (August  17,  1976,  Washington,  D.C.). 

36  See  AIPRC.  Public  Hearings,  Task  Force  Nos.  1,  2.  3,  4,  and  9  at  p.  117-18  (remarks 
of  Chief  Swimmer  Cherokee  Nation)  and  p.  206  (remarks  of  Chief  Tanyan,  Seminole 
Nation)  (May  13,  1976)  and  see  p.  28,  49  (remarks  of  Chief  James,  Chickasaw  Nation) 
and  p.  26  (remarks  of  Steve  Billy  representing  Chief  Gardner,  Choctaw  Nation) 
(May  14,  1976). 
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or  more  Indian  and  who  fall  within  the  Membership  Class,  Descend- 
ant Class  or  are  unaffiliated  (or  are  one-half  degree  Indian  blood  for 
unaffiliated  Indians  if  the  present  standard  is  retained)  would  re- 
ceive primary  preference.  If  no  qualified  Indian  in  these  categories 
applied  for  a  given  position  then  members  and  descendants  of  the 
Membership  and  Descendant  Classes  of  less  than  one-fourth  degree 
Indian  blood  would  be  accorded  employment  preference. 

Cross  References : 

The  findings  and  recommendations  stated  above  are  nothing  more 
than  a  thumbnail  sketch  of  the  issues  and  complexities  involved  in 
this  topic.  A  detailed  back  up  paper  has  been  developed  on  this  topic 
which  documents  the  findings  and  supports  the  recommendations.  This 
back  up  paper  appears  infra,  Part  VI  Chapter  2  Section  B.3.  "The 
Definition  of  Indian  for  Purposes  of  Preference." 

For  a  comprehensive  review  and  analysis  of  the  legislative  history 
concerning  the  IRA  definition  of  Indian,  see  K.  Funke,  Indian  Self- 
Determination  Through  Educational  Assistance  and  Employment 
Preference;  Who  is  an  Indian,  4  Am.  Indian  L.  Rev.  1  (1976). 

B.  Jf.  The  Need  to  Repeal  the  Pre-IRA  Preference  Employment  Stat- 
utes and  Amend  Section  18  of  the  IRA 

The  IRA  was  the  only  preference  statute  which  provided :  (1)  a  def- 
inition of  Indian  37  (2)  exemption  from  all  civil  service  law  38  and 
(3)  creation  of  a  separate  Indian  Career  Service.39  Despite  the  fact 
that  the  IRA  was  the  last  preference  statute  enacted  there  is  a  danger 
that  its  provisions  may  only  be  extended  to  certain  tribes  and  that 
preference  will  be  accorded  to  members  of  certain  tribes  based  on  pre- 
IRA  statutes.  This  could  result  in  different  definitions  of  Indian  for 
members  of  certain  tribes,  application  of  civil  service  laws  to  mem- 
bers of  certain  tribes  and  denial  of  the  application  of  the  Indian 
Career  Service  to  members  of  certain  tribes. 

The  problem  is  found  in  Section  18  of  the  IRA  which  provides: 

This  Act  shall  not  apply  to  any  reservation  wherein  a  majority  of  the  adult 
Indians,  voting  at  a  special  election  duly  called  by  the  Secretary  of  the  Interior, 
shall  vote  against  its  application.40 

Interior  contends  that  any  tribe  which  voted  to  reject  the  Act  is  in- 
eligible for  IRA  preference. 

Task  Force  No.  9  finds : 

1.  The  legislative  history  of  the  IRA  supports  the  position  that  the 
referendum  provision  of  Section  18  was  intended  only  to  apply  to  pro- 
visions of  the  IRA  which  would  have  affected  tribal  rights  and  powers 
as  opposed  to  those  provisions  which  were  solely  directed  at  the  in- 
dividual members  and  available  to  such  members  solely  at  their 
option ; 41 

2.  A  three  judge  federal  district  court  recently  addressed  this  same 
issue  and  came  to  substantially  the  same  conclusions ; 42 


^25  TT.S.C.  §479  (1970). 
R<!  Spp  supra,  note  2. 

40  25  TT.S.C.  8  478  (1970). 

41 1934  Senate  Hearings,  srmra  note  5.  nt  261-63. 

uMancari  v.  Morton,  359  F.Supp.  585,  588   (N.M.  1973)  rev'd  on  other  grounds,  417 

U.S.  535  (1974). 
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3.  The  Supreme  Court  reversed  the  above  case  on  different  grounds 
and  the  government  never  raised  the  Section  18  issue  in  the  appeal. 
The  Court  however,  did  note  that  the  pre-IRA  preference  laws  were 
replaced  by  the  broader  preference  provisions  of  Section  12  of  the 

4.  Despite  the  legislative  history  concerning  Section  18.  the  three 
judge  district  court  opinion,  and  the  Supreme  Court's  statement  on 
ithis  issue,  the  Solicitor's  Office  at  Interior  continues  to  contend  that 
tribes  who  voted  against  the  IE  A  are  ineligible  for  IRA  preference  ; 

5.  The  Solicitor's  (Mce  contended  that  such  tribes  are  eligible  for 
preference  only  under  pre-IRA  preference  laws  and  that  since  these 
earlier  laws  do  not  define  Indian  that  Interior  has  discretion  to  estab- 
lish their  own  definition  which  does  not  have  to  be  consistent  with  the 
IRA  Section  19  definition.  Xor  would  Indians  from  such  tribes  be 
exempt  from  Civil  Service  laws  or  be  governed  by  the  separate  Indian 
Career  Service  provided  for  in  Section  12  of  the  IRA. 

Task  Force  No.  0  recommends  : 

1.  Repeal  of  the  following  pre-IRA  preference  laws :  25  U.S.C.  §  45 
(1970)  (originallv  enacted  as  Act  of  June  30, 1834  ch.  162,  §  9.  4  Stat. 
737) ;  25  U.S.C.  §  46  (1970)  (originally  enacted  as  Act  of  May  17. 1882, 
ch.  163,  §  6,  22  Stat.  88)  ;  25  U.S.C.  §  44  (1970)  (originallv  enacted  as 
Act  of  Aug.  15.  1S94.  ch.  290.  §  10.  28  Stat  313) ;  25  U.S.C.  §  274 
(1970)   (originallv  enacted  as  Act  of  June  7.  1897,  ch.  3.  §  1,  30  Stat. 

S3)  ;  and  the  preference  provision  of  25  U.S.C.  §  348  (1970)    (origi- 
nally enacted  as  Act  of  Feb.  8.  1887.  ch.  119.  §  5.  24  Stat.  389). 

2.  Repeal  in  part  of  pre-IRA  preference  statute  25  U.S.C.  £  47 
(1970)  (originally  enacted  as  Act  of  June  25,  1910.  ch.  431  §23,  36 
Stat.  891).  The  language  of  the  statute  recommended  for  repeal  is 
italicized  in  the  statute  below. 

So  far  as  may  be  practicable  Indian  Jahnr  shall  he  employed,  and  purchase*  of 
the  products  of  Indian  industry  may  be  made  in  open  market  in  the  discretion 
of  the  Secretary  of  the  Interior. 

The  language  not  italicized  does  not  affect  Indian  employment 
preference  and  we  recommend  that  it  be  retained. 

J.  For  recommendation  regarding  amendment  of  Section  18  of  the 
IRA  (25  U.S.C.  §  478)  see  Part  V.  Chap.  I.E.  Recommendations. 

Cross  References : 

A  more  detailed  discussion  and  analysis  concerning  the  above  topic 
is  contained  in  a  back  up  paper  which  appears  in  Part  VI.  Chapter 
2.  Section  B.  4.  "Failure  To  Repeal  the  Pre-IRA  Employment  Pref- 
erence Statutes  and  Amend  Section  18  of  the  IRA  May  Result  in  In- 
consistent Preference  Standings.''  A  more  detailed  analysis  and  dis- 
ciission  of  the  IRA  Section  18  issue  is  contained  in  Part  VI.  Chapter  1. 
"Current  Application  of  the  Indian  Reorganization  Act  to  Tribes  that 
Voted  to  Reject  the  Act." 

B.  5.  The  Applicability  of  Indian  Preference  to  the  In/Han  Arts  and 
Cr nfts  Board 

Task  Force  No.  9  finds : 

1.  There  is  confusion  as  to  whether  Indian  preference  applies  to 
vacancies  in  the  Indian  Arts  and  Crafts  Board. 
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I.  Although  Section  12  of  the  IEA  is  broad  enough  to  apply  tc 
Dointments  in  the  Indian  Arts  and  Crafts  Board  25  ILS.C.  8  305a 


2 
appointment 

(h)  makes  the  "Classification  Act  of  1949  applicable  to  all  permanent 
employees  and  that  such  emplo3Tees  shall  be  appointed  in  accordance 
with  the  civil  service  laws." 

3.  If  preference  applies  to  the  Board  then  25  U.S.C.  §  305a  (h)  wouh 
make  inapplicable  the  exemption  of  Indians  from  civil  service  lawi 
provided  for  in  Section  12  of  the  IRA. 

Task  Force  Xo.  9  recommends : 

1.  Clarification  of  the  applicability  of  Indian  preference  to  vacan 
cies  in  the  Indian  Arts  and  Crafts  Board ; 

2.  Congressional  reconsideration  of  whether  the  IRA  Section  12 
exemption  from  civil  service  laws  should  be  extended  to  Indians  ap- 
plying for  positions  on  the  Board ; 

3.  The  language  of  25  U.S.C.  §  305a  (h)  should  be  amended  by  the 
addition  of  the  bracketed  language  set  out  below : 

That  the  Classification  Act  of  1949  shall  he  applicable  to  all  permanent  [non- 
Indian]  employees  and  that  all  [non-Indian]  employees  shall  he  appointed  in 
accordance  with  the  civil-service  laws  from  lists  of  eligible?  to  be  supplied  by 
the  Civil  Service  Commission.  [The  appointment  of  Indian  employees  to  the 
Board  shall  be  governed  by  the  provisions  of  Section  12  and  Section  19  of  the 
Act  of  June  18, 1934  (48  Stat.  986,  988)  ]. 

Cross  References : 

A  back  up  paper  appears  in  Pait  VI.  Chapter  2.  Section  B.5.  "The 
Question  of  the  Application  of  Indian  Preference  to  the  Indian  Arts 
and  Crafts  Board." 

B.  6.  The  Applicability  of  Indian  Preference  to  Programs  Transferred 
Out  of  the  BIA  or  Which  Are  Indian  Service  Type  Programs 
Within  In  terior  and  Other  Agencies 
Task  Force  No.  9  finds : 

1.  The  purpose  of  the  Indian  preference  laws  are  "to  give  Indians 
a  greater  participation  in  their  own  self-government;  to  further  the 
government  trust  obligation  toward  the  Indian  tribes;  and  to  reduce 
the  negative  effect  of  having  non-Indians  administer  matters  that  affect 
Indian  tribal  life." 

2.  At  the  time  the  IEA  was  enacted  (1934)  virtually  all  special 
Indian  services  and  programs  were  administered  by  what  was  then 
called  the  Indian  Service  in  the  Department  of  the  Interior. 

3.  Since  1934  a  number  of  Indian  service  functions  have  been  trans- 
ferred out  of  the  Indian  Service  (now  BIA)  into  different  bureaus 
within  Interior  and  outside  of  Interior. 

4.  A  number  of  new  special  Indian  Service  services  and  programs 
have  been  established  in  numerous  agencies  other  than  Interior. 

5.  Despite  the  transfer  of  Indian  service  functions  from  the  Indian 
Service  (BIA)  to  other  agencies  within  Interior  the  obligation  to 
accord  Indian  employment  preference  remains. 

6.  The  Civil  Service  Commission  has  illegally  assumed  authority  to 
establish  criteria  to  determine  whether  Indian  preference  continues  to 
apply  to  functions  transferred  out  of  the  Indian  Service  (BIA)  or 
which  were  not  transferred  but  nonetheless  are  Indian  service  type 
functions  within  Interior. 
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7.  The  criteria  which  the  Civil  Service  Commission  has  established 
:  are  not  well  reasoned  and  allow  Interior  to  deny  Indian  preference  in 

situations  where  the  transferred  or  non-transferred  functions  are 
clearly  Indian  service  type  functions  and  were  clearly  intended  to  be 
■i  covered  by  the  Indian  preference  laws. 

8.  Solely  for  administrative  coordination  the  legal  office  of  the 
Indian  Service  (BIA)  was  transferred  to  a  newly  consolidated  Solici- 
tor's Office  in  the  Department  of  the  Interior  in  1954. 

9.  The  legal  office  became  the  Division  of  Indian  Affairs. 

10.  The  character  and  type  of  functions  of  the  legal  office  did  not 
change  after  the  transfer. 

11.  The  Secretary  of  Interior  has  illegally  denied  the  application 
of  Indian  preference  in  the  Division  of  Indian  Affaire  since  the  trans- 
fer occurred. 

12.  The  intent  of  the  Indian  preference  laws  cannot  be  fulfilled 
unless  the  laws  are  amended  to  apply  to  all  offices  or  bureaus  of  all 
federal  agencies  which  administer  Indian  service  type  functions. 

13.  The  extension  of  preference  to  all  federal  agencies  was  recently 
enacted  into  law  with  regard  to  contracts  and  grants  awarded  by  any 
federal  a^encv  to  Indian  organizations  or  for  the  benefit  of  Indians.43 

Task  Force  Xo.  9  recommends  : 

1.  The  Secretary  of  Interior  should  immediately  comply  with  the 
preference  laws  and  accord  preference  to  qualified  Indians  in  any 
vacancies  (initial  hirings,  lateral  transfers,  reassignments,  and  promo- 
tions) within  the  Division  of  Indian  Affairs  of  the  Solicitor's  Office. 

2.  If  the  Secretary  fails  to  comply  with  the  above  recommendation, 
Congress  should  direct  the  Secretary  to  comply  with  and  implement 
the  Indian  preference  laws  within  the  Division  of  Indian  Affairs. 

3.  Congress  should  amend  the  Indian  preference  legislation  (25 
T.S.C.  §472)  to  extend  Indian  preference  to  all  federal  agencies 
which  have  so  recently  assumed  the  role  of  administering  programs 
and  services  for  the  benefit  of  Indians. 

Cross  References : 

A  detailed  back  up  paper  has  been  developed  which  documents  the 
findings  and  recommendations  of  this  Section.  It  appears  in  Part  VI. 
Chapter  2,  Section  B.6.  "Analysis  and  Recommendations  Regarding 
the  Applicability  of  Preference  to  Programs  Transferred  Out  of  the 
BIA  or  Which  are  Indian  Service  Type  Programs  Within  the 
Department  of  Interior  and  Other  Agencies." 

B.  7.  The  Failure  of  the  Indian  Health  Service  to  Implement  Indian 
Preference 

The  Indian  Health  Service  (IHS)  was  transferred  from  the  De- 
partment of  Interior  to  the  Department  of  Health,  Education,  and 
Welfare  in  1954.  The  obligation  to  accord  preference  in  employment 
to  Indians  continued  after  the  transfer. 


i3  25  U.S.C.A.  §§  450  et  seq.  (Supp.  1976), 
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Task  Force  No.  9  finds : 

1.  That  Indians  are  exempt  from  the  application  of  civil  service 
laws  in  appointment  to  vacancies  within  IHS. 

2.  IHS  and  the  Civil  Service  Commission  have  continued  to  apply 
civil  service  laws  in  derogation  of  the  law. 

3.  Separate  standards  for  the  appointment  of  Indians  were  man- 
dated by  law  to  be  established  for  the  appointment  of  Indians  within 
IHS. 

4.  A  separate  Indian  Career  Service  or  separate  appointment  stand- 
ards have  never  been  established  by  IHS  or  HEW. 

5.  IHS?s  definition  of  "Indian"  for  purposes  of  preference  is  in  con- 
flict with  the  statutory  definition. 

6.  IHS  has  failed  to  accord  preference  to  Indians  in  appointments 
to  vacancies  within  IHS. 

7.  IHS  has  followed  a  discretionary  preference  policy  which  in 
many  instances  has  amounted  to  no  preference  at  all. 

8.  IHS's  discretionary  preference  policy  is  in  clear  derogation  of 
the  language  of  Section  12  of  the  IRA  and  a  federal  court  of  appeals 
ruling  on  the  issue. 

9.  IHS  has  failed  to  follow  the  advice  of  their  own  general  counsel 
with  regard  to  compliance  with  the  preference  laws. 

10.  IHS  has  preempted  and  denied  consideration  of  Indian  appli- 
cants for  positions  within  IHS  by  failure  to  announce  or  advertise 
vacancies  and  by  cancelling  previously  advertised  positions  and  filling 
such  positions  without  advertisement  or  readvertisement  in  clear 
derogation  of  the  laws  and  the  court  decision. 

11.  IHS  has  failed  to  timely  respond  to  requests  for  information 
sent  to  IHS  by  Task  Force  No.  9  and  rerequested  by  the  Director  of 
the  American  Indian  Policy  Review  Commission.  (The  original  re- 
quest was  made  on  July  16th,  1976)  and  nearly  two  months  ago  IHS 
informed  us  they  would  supply  the  information  to  us  by  the  end  of 
August.  The  information  has  still  not  been  sent  as  of  this  date  (Sep- 
tember 26,  1976). 

Task  Force  No.  9  recommends : 

1.  The  appropriate  committees  or  subcommittees  of  Congress  should 
hold  oversight  hearings  and  IHS  should  be  directed  to  immediately 
implement  nondiscretionary  Indian  preference  as  required  by  law. 

2.  IHS  should  be  required  to  identify  all  positions  within  IHS 
in  which  qualified  Indians  were  non-selected  from  the  date  of  the  fed- 
eral court  of  appeals  ruling  (April  25, 1974) . 

3.  Such  non-selected  employees  should  be  accorded  back  pay  from 
the  date  of  the  filling  of  the  vacancy  and/or  given  first  priority  in  any 
vacancies  for  which  they  apply  and  are  qualified  for  in  the  future, 
whichever  is  appropriate. 

4.  The  recommendations  contained  in  Sections  B.I.,  B.2.,  B.3.,  and 
B.4.,  of  this  Chapter  are  equally  applicable  to  IHS  as  well  as  BIA. 

Cross  References: 

A  detailed  back  up  paper  which  documents  the  above  findings  and 
recommendations  is  contained  in  Part  VI.  Chapter  2,  Section  B.7.  of 
this  Report,  "Analysis  and  Recommendations  Concerning  the  Failure 
of  the  Indian  Health  Service  to  Implement  Indian  Preference." 
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B.  8.  BIA  Personnel  Management  of  Indian  Preference 

This  section  is  intended  to  address  the  problems  not  of  the  Indian 
preference  laws  themselves  but  of  problems  which  result  because  of 
poor  BIA  personnel  management  implementation  of  Indian  prefer- 
.  ence. 

The  findings  stated  below  are  findings  derived  for  the  most  part 

from  a  Civil  Service  Commission  Report  on  "Evaluation  of  Personnel 

Management  at  the  Bureau  of  Indian  Affairs  Headquarters  Office*' 

/(August  1976)  and  a  BIA  "Personnel  Management  Plan  for  BIA'r 

rprepared  by  Paul  Lorentzen,  Project  Manager  (Sept.  7,  1976)   and 

in  which  Task  Force  No.  9  concurs. 

Task  Force  Xo.  9  finds : 

1.  Indian  preference  has  been  vilified  as  the  major  deterrent  to  a 
imerit  staffing  program  within  BIA.  It  is  not  Indian  preference  per  sey 
(however,  which  has  caused  the  problems,  but  the  lack  of  a  comprehen- 
sive and  definitive  policy  on  how  Indian  preference  is  to  be  admin- 
!  istered  in  the  context  of  merit  staffing  practices.44 

2.  Neither  top  management  nor  personnel  has  put  forth  such  a  policy. 
Hence,  interpretation  of  how  Indian  preference  applies  in  merit  staff- 
ing actions  differ  in  different  parts  of  the  organization.  For  example,. 
i;some  vacancies  have  remained  open  with  repeated  advertisement  de- 
spite available  highly  qualified  non-Indians  because  no  qualified  In- 
dians had  applied,  while  others  have  been  filled  by  non-Indians  with 
no  apparent  attempt  to  recruit  Indians.  This  causes  a  ripple  effect  on 
staffing  programs,  as  evidenced  by  the  high  number  of  vacancies,  long 
delays  in  filling  positions,  and  excessive  use  of  details.45 

3.  Some  positions  have  been  structured  downward  in  attempts  to 
make  the  job  classification  fit  potential  Indian  applicants  rather  than 
ibeing  based  on  the  skills  and  experience  necessary  to  do  the  job.4S 

4.  The  Equal  Employment  Opportunity  program  in  BIA  Head- 
quarters is  characterized  by  a  lack  of  support  by  top  management,  and 
little  acceptance  by  supervisors  and  employees.  Employees  expressed 
(disbelief  that  there  was  even  a  program  in  existence,  and  the  prevailing 
view  at  all  levels  is  that  EEO  and  Indian  Preference  are  incompatible. 
Overall,  little  attention  is  given  the  program,  and  even  less  interest 
is  shown  in  developing  positive  action  in  response  to  requirements.47 

5.  There  is  [n]o  clear-cut  top  management  support  for  equal  Em- 
ployment Opportunity  and  no  clearly  defined  policy  on  how  Indian 
Preference  applies  in  this  broader  context.  This,  in  turn,  impacts  di- 
rectly on  employee  morale  and  all  personnel  management  programs, 
which  also  affects  employee  morale.48 

6.  Even  though  there  are  531  minority  group  employees  out  of  83*2 
total  employment  efforts  are  inadequate  in  recruiting  and  developing 
Indians,  other  minority  group  members,  and  women.  There  is  no  Up- 
ward Mobility  Program,  even  though  65  percent  of  Indian  employ- 
ment is  concentrated  at  the  GS-2/7  levels.49 


44  Civil   Service   Commission   Report   on   Evaluation   of  Personnel   Management   at   the 
Bureau  of  Indian  Affairs  Headquarters  Office  2G  (August  1976). 
*•""-  Id. 

46  Personnel  Management  Action  Plan  for  BIA,   prepared  by  Paul   Lorentzen,   Project 
Manager  18  (Sept.  7.  1976). 

47  See  sunra,  note  36  at  28. 
*■  Id.  at  5. 

"Id.  at  28. 
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7.  Present  conditions  and  operations  do  not  generally  result  in  a 
sufficient  supply  of  good  candidates  for  jobs,  Indian  or  non-Indian; 
do  not  hold  out  the  promise  that  this  situation  will  improve ;  and  con- 
tinue to  leave  the  practical  questions  of  restructuring  jobs  downward 
and  re-advertising  jobs  over  and  over  again  (both  in  attempts  to  obtain 
Indian  candidates)  without  any  effective  Bureau  wide  guidance  or 
direction.  Each  part  of  the  organization  feels  it  has  been  left  to  itself 
to  struggle  with  the  complex  issues  which  should  have  the  benefit  of 
Bureauwide  policy  and  procedural  leadership.50 

8.  The  most  significant  influence  on  operation  of  the  EEO  pro- 
gram is  Indian  Preference.  The  Bureau  continues  to  be  in  a  tran- 
sitional phase  of  compliance  with  recent  Supreme  Court  decisions 
concerning  its  application.  Many  non-Indians  are  bitter  about  the 
impact  of  these  decisions,  invoking  the  tenets  of  EEO  as  a  defense 
against  what  they  regard  as  unjust  extensions  of  Indian  Preferences.51 

9.  Much  of  the  confusion  over  the  perceived  "conflict"  of  EEO  and 
Indian  Preference  can  be  traced  to  the  absence  of  readily  available 
explanations  or  policy  issuances  on  the  administration  of  Indian 
Preference  with  the  context  of  an  EEO  program  in  the  Bureau.  In 
its  attempts  to  keep  from  generating  further  anxieties  and  widening 
the  gulf  between  non-Indians  and  Indians,  management  has  not 
faced  the  issue  directly  by  taking  an  official  position  on  questions 
which  arise.  As  revealed  in  employee  interviews  this,  in  turn,  is  being 
misinterpreted  by  some  Indians  as  evidence  of  the  predominant  in- 
fluence of  non-Indians  and  non-compliance  with  Indian  Preference. 
As  a  consequence,  cynicism  and  disbelief  on  the  part  of  Indians 
combine  with  the  frustration  of  non-Indians  and  result  in  negative 
reactions  to  any  positive  EEO  program  efforts.52 

10.  Even  though  the  Bureau's  career  development  system  is  cited 
as  an  upward  mobility  effort,  it  is  a  paper  program  with  little  moni- 
toring or  follow-up.  This  absence  of  a  substantive  program,  combined 
with  ineffective  training,  has  severely  restricted  advancement  oppor- 
tunities for  lower  graded  employees.  The  increase  in  Indian  employ- 
ment (42.8  percent  in  December  1973  to  56.5  percent  in  March  1976) 
has  been  mostly  in  lower  graded  positions.53 

11.  The  percentage  of  Indian  employees  in  the  BIA  was  57  per- 
cent in  1951  and  thus  there  has  been  a  net  decrease  in  the  percentage 
of  Indians  employed  by  the  BIA  to  date.54 

12.  The  lack  of  upward  mobility  opportunities  particularly  im- 
pacts on  Indian  employees,  since  65  percent  of  Indian  employment 
is  concentrated  at  the  GS-2  through  7  levels.  In  addition,  the  average 
grade  is  GS-8  for  males  and  GS-5  for  females.  This  is  contrasted  with 
an  average  grade  of  GS-12  for  non-minority  male  employees  and 
GS-.°>  for  non-minoritv  female  employees.  Working  against  improve- 
ments in  this  area  is  the  absence  of  coordination  among  the  various 
staff  units  regarding  Upward  Mobility  efforts.  The  EEO  staff  con- 
siders Upward  Mobility  an  area  to  be  handled  by  the  training  unit,  and 
the  training  staff  regards  any  skills  training  as  classifiable  as  "Upward 
Mobility  Training."  This  has  precluded  the  identification  and  avail- 


r>°  Sop  supra,  note  38  at  lfi. 
w  Sop  supra,  note  36  at  30. 
•r'2Trf. 

53  Td. 

54  F.  Pipestem,  Indian  Preference,  A  Preference  to  Conduct  Self -Government  at  14  (un- 
published and  undated  paper  on  file  at  AIPRC). 
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ability  of  target  positions,  limited  training  opportunities,  and  vir- 
tually eliminated  individualized  work  assignments  designed  to  allow 
employees  to  acquire  broader  experience.55 

13.  Training  funds  are  incorporated  within  the  program  budget. 
There  is  no  separate  training  allocation,  except  for  Departmental  pro- 
grams, and  managers  are  reluctant  to  spend  program  money  for 
training  purposes.56 

14.  Therefore,  although  employee  training  needs  may  be  identified 
and  career  development  plans  developed,  managers  can  and  often  do 
spend  money  intended  as  training  funds  for  other  program  areas.  As 
a  result,  since  employee  development  programs  are  given  low  priority 
by  managers,  they  are  not  implemented.57 

15.  A  lack  of  emphasis  on  recruiting  (of  Indians  and  non-Indians) 
and  training  for  career  development  cause  a  dearth  of  highly  qualified 
candidates,  poor  personnel  selections,  understaffing  because  of  delays 
in  filling  positions,  and  resorting  to  stopgap  methods  such  as  details 
and  temporary  appointments.58 

16.  Recruiting  is  ineffectual,  particularly  with  regard  to  Indians.59 

17.  Even  though  the  supervisor  is  the  key  to  employee  growth  and 
effectiveness  the  performance  of  supervisors  in  the  Bureau's  Head- 
quarters office  is  too  often  inadequate.  The  lack  of  supervisory  train- 
ing is  a  prime  cause  of  supervisors  not  meeting  their  responsibility  as 
personnel  managers.  They  do  not  have  the  proper  impact  in  the  devel- 
opment of  employees  because  they  do  not  participate  in  the  identifica- 
tion of  training  needs.  There  are  somo  notable  exceptions;  however, 
the  majority  of  courses  taken  by  employees  are  identified  by  the  em- 
ployee without  any  input  by  the  supervisor,  other  than  perfunctory 
review  and  approval.  Moreover,  there  is  no  assurance  that  employees 
will  receive  approved  courses  as  funds  intended  for  training  are  shifted 
in  the  budget.  The  cost  to  the  Bureau  far  exceeds  the  mere  cost  of 
the  course  and  the  temporary  loss  of  the  employees.  Lost  opportuni- 
ties for  growth,  dissatisfaction,  diminished  interest  in  the  work,  and 
employee  turnover  are  incalculable,  and  are  costs  which  the  Bureau 
must  also  bear.60 

Task  Force  No.  9  recommends  : 

1.  The  Commissioner  should  issue  a  strong  policy  statement  to  all 
bureau  employees  stating  unequivocally  his  support  of  the  EEO  pro- 
gram, and  emphasizing  that  Indian  Preference  and  Equal  Employ- 
ment Opportunity  are  the  law  of  the  land,  and  are  not  mutually 
exclusive.61 

2.  The  BIA  and/or  Congress  should  establish  clear  nolicy  and  pro- 
cedural guidelines  regarding  [abuses  of]  restructuring  [of]  grade 
level  positions  downward.62 

3.  The  Commissioner  must  ensure  that  a  comprehensive  policy  state- 
ment on  the  application  of  Indian  preference  in  merit  staffing  actions 

65  See  sunra,  note  36  at  31. 
50  Td.  at  35. 

57  T.K 

B*Id.  at  5. 

59  Id.  at  3. 

"°  Td.  at  35-36. 

61  Td.  at  6. 

62  Supra  note  38  at  36. 
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is  developed,  given  wide  dissemination,  and  then  applied  uniformly 
throughout  the  Bureau.63 

4.  The  Commissioner  must  issue  to  all  employees  a  strong  policy 
statement  describing  the  Bureau's  EEO  program  commitment  and 
emphasize  in  it  how  the  application  of  Indian  Preference  fits  into  thr 
overall  program.64 

5.  Institute  a  program  to  educate  managers,  supervisors,  and  em 
ployees  on  their  EEO  rights  and  responsibilities.65 

6.  The  BIA  and/or  Congress  should  identify  training  funds  as  an 
identifiable  "budget  line  item  to  be  sure  that  training  is  provided." 

7.  The  BIA  should  institute  and  the  Congress  should  appropriate 
sufficient  funds  to  the  BIA  to  develop  and  operate  an  "Indian  intake- 
and-development  program."  67 

8.  Such  a  program  should  concentrate  on  (1)  Developing  avenues  for 
potential  recruitment  of  qualified  Indians;  (2)  Projecting  future  man- 
power needs  of  the  BIA;  and  (3)  develop  management  and  skills  for 
development  training  of  Indians  within  the  bureau  to  insure  that 
they  have  adequate  upward  mobility.68 

Although  these  findings  and  recommendations  are  not  exhaustive 
they  are  intended  to  point-up  the  broader  and  more  detailed  findings 
and  recommendations  of  the  Civil  Service  Commission  Report  and  of 
the  Personnel  Management  Plan  for  the  BIA.  We  further  recommend 
that  the  appropriate  committees  or  subcommittees  of  Congress  conduct 
oversight  hearings  and  monitor  the  corrective  personnel  management 
actions  of  the  BIA.  The  goals  of  Indian  self-determination  and  the 
efficient  functioning  of  the  BIA  cannot  take  place  unless  such  correc- 
tive action  is  carefully,  completely,  and  competently  carried  out. 

The  endorsement  of  the  above  findings  of  the  Civil  Service  Report 
and  BIA  Management  Plan  are  in  no  way  intended  to  lessen  the 
findings  and  recommendations  concerning  the  violations  of  preference 
engaged  in  by  each  of  the  above  agencies  outlined  in  the  other  sections 
of  this  report. 

One  additional  note,  in  the  Personnel  Management  Action  Plan  for 
BIA,  Mr.  Lorentzen  has  a  final  section  contained  therein  entitled, 
An  Alternative  Option  for  Further  Consideration.69  In  this  section 
Mr.  Lorentzen  discusses  the  possibility^  of  giving  tribal  groups  the 
opportunity  to  establish  their  own  version  of  a  personnel  management 
system  for  Bureau  operations.  This  section  ties  in  very  well  with  the 
concept  of  tribal  career  systems  discussed  in  Section  B.  1.  of  this 
Chapter  and  In  Part  VI,  Chapter  2,  Section  B.  1.  of  this  report.  It 
is  included  in  Appendix  II,  Part  VI,  Exhibit  #1,  BIA  Preference 
File,  Index  #47  for  your  reference. 

63  Supra,  note  36  at  26. 

64  Id.  at  30. 

65  Id. 

66  Id.  at  36. 

67  Id.  at  6  and  supra,  note  38  at  33. 

68  Id. 

69  Supra  note  38  at  51. 


C.    FINDINGS   AND   RECOMMENDATIONS   REGARDING   FEDERAL-INDIAN 
CONTRACTING   PREFERENCE 

C  1.  Applicability  of  the  Indian  Self -Determination  and  Education 
Assistance  Act  to  All  Federal  Agencies 
On  January  4th,  1975,  Congress  enacted  the  Indian  Self -Determina- 
tion and  Education  Assistance  Act.  One  of  the  primary  purposes  of 
this  Act  was  to  further  Indian  self-determination  by  allowing  the  In- 
dian tribes  and  tribal  organizations  to  administer  programs  and  serv- 
ices through  the  awarding  of  contracts  and  grants.70  The  Act  further 
provided  for  preference  for  Indians  in  training  and  employment  in  the 
administration  of  such  contracts  and  grants  and  a  preference  to  Indian 
economic  enterprises  in  the  award  of  subcontracts  and  subgrants.71  Al- 
though the  bill  as  originally  drafted  only  applied  to  contracts  and 
grants  awarded  by  BIA  and  IHS  the  Act  was  amended  in  the  House 
Subcommittee  mark-up  and  was  intended  to  apply  to  all  federal  agen- 
cies.72 The  federal  agencies  have  not  implemented  the  Act  due  to  con- 
fusion as  to  the  applicability  of  the  Act,  confusion  over  who  is  re- 
sponsible to  implement  the  Act  through  regulations  and  confusion  over 
the  primacy  of  a  federal  statute  over  conflicting  agency  regulations 
and  Executive  Orders. 

Task  Force  No.  9  finds : 

1.  That  Section  7(b)  of  the  Indian  Self-Determination  and  Edu- 
cation Assistance  Act  which  provides  for  Indian  preference  in  train- 
ing, employment,  subcontracting  and  subgranting  in  regard  to  any 
federal  contract  or  grant  authorized  to  be  let  to  tribal  organizations 
or  which  is  for  the  benefit  of  Indians  applies  to  all  federal  agencies 
which  award  such  contracts  or  grants.73 

2.  There  is  considerable  confusion  within  the  various  agencies  over 
the  applicability  of  the  7(b)  provisions  to  the  respective  agencies. 

3.  There  is  considerable  confusion  over  which  agency  is  responsible 
for  developing  Federal  Procurement  Regulations  and  amending  the 
existing  regulations  to  conform  to  the  mandates  of  Section  7(b). 

m  4.  There  is  confusion  with  regard  to  the  legal  primacy  of  Congres- 
ional  legislation  over  agency  regulations  and  Executive  Orders. 

5.  There  is  confusion  over  the  interface  of  the  mandatory  preference 
provisions  of  7(b)  of  the  Indian  Self -Determination  Act74  and  the 
permissible  preference  provisions  of  Title  VII,  Section  703 (i)  of  the 
1964  Civil  Rights  Act,75 


70  25  U.S.C.  §  450  et  seq.  (Supp.  1976). 

71  25  U.S.C.  §  450  et  seq.  (Supp.  1976). 

"Interview  with  Ralph  Reeser  Director  of  Congressional  and  Legislative  Affairs  Staff, 
BIA.  (Sept.  9,  1976,  Washington,  D.C.). 

""  Supra,  note  2. 

"See  transcript  of  AIPRC  Federal  Contracting  Study,  Team  2.  Kathryn  Harris  and 
Karl  Funke  re :  Meeting  with  Ted  Goldberg,  New  Labor  Building  at  3-4  (2  :00  p.m. 
April  ^i,  iyTo). 

75  25  U.S.C.A.  §  2000e-2  (1974). 
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6.  The  federal  agencies  have  failed  to  implement  the  mandates  of 
Section  7(b)  of  the  Indian  Self-Determination  Act  in  derogation  of 
the  law. 

Task  Force  No.  9  recommends : 

1.  That  the  House  and/or  Senate  Subcommittees  on  Indian  Affairs 
hold  oversight  hearings  and  request  that  all  agencies  and  departments 
appear  at  such  hearings  which  either  have  responsibility  for  federal 
procurement  regulations  or  which  administer  contracts  or  grants 
which  are  authorized  by  law  to  be  let  to  Indian  tribes  or  tribal  orga- 
nizations or  which  let  contracts  for  the  benefit  of  Indians. 

2.  The  Subcommittees  should  inquire  of  each  agency  or  department 
of  their  implementation  of  Section  7(b)  to  date. 

3.  In  the  event  that  the  federal  procurement  regulations  have  not 
been  amended  to  implement  7(b)  the  responsible  agency  (s)  should  be 
directed  to  do  so; 

4.  In  the  event  that  any  agency  (s)  which  administer  7(b)  contracts 
or  grants  have  not  been  implementing  7(b)  they  should  be  directed 
to  do  so. 

5.  The  respective  agencies  should  be  advised  that  Executive  Orders, 
Federal  Procurement  Regulations  (FPR)  or  agency  regulations  which 
are  inconsistent  with  7(b)  are  not  to  be  accorded  primacy  over  the 
mandates  of  the  federal  law  7(b). 

Cross  References : 

A  lengthy  analysis  and  back  up  paper  has  been  developed  support- 
ing the  above  findings  and  recommendations.  This  analysis  appears  in 
Part  VI,  Chapter  2.  Section  C.l.  of  this  report,  "Analysis  and  Rec- 
ommendations Regarding  Federal-Indian  Contracting  Preference. I 
Review  of  this  analysis  is  essential  to  comprehension  of  the  findings 
and  recommendations. 

A  more  detailed  special  report  on  federal  contracting  practices  and 
implementation  of  7(b)  is  being  prepared  for  the  Commission  by 
consultants  to  the  Commission.  This  report  will  be  available  sometime 
after  October. 


3.  FINDINGS  AND  RECOZOIENDATIONS  REGARDING  CODIFICATION  OF  PROVI- 
SIONS IN  TITLE  2  5  U.S.  CODE  RELATING  TO  THE  FEDERAL  ADMINISTRATIVE 
STRUCTURE 

The  earliest  statutes  still  having  direct  impact  on  the  organization 
land  structure  of  the  federal  administration  charged  with  carrying  out 
It-he  Congressional  policies  relating  to  Indian  Affairs  are  the  Act  of 
July  9,  1832,  (4  Stat.  564)  establishing  the  post  of  Commissioner  of 
Indian  Affairs  and  the  Act  of  June  30,  1834  (4  Stat.  735)  providing 
ifor  the  organization  of  the  Department  of  Indian  Affairs,  establishing 
numerous  departmental  officers,  and  making  all  such  officers  respon- 
sible to  the  President  of  the  United  States  and  to  regulations  promul- 
gated by  him.  (Cohen,  Handbook  of  Federal  Indian  Law,  pp.  72-76 
1(1940  Ed.) )  Portions  of  these  Acts  remain  on  the  books  to  this  day. 
See  for  example  25  U.S.C.  1, 2, 9. 

Over  the  course  of  years  many  other  Acts  were  passed  adding  or 
[deleting  subordinate  officers  of  changing  their  designated  statutory 
responsibility.  By  the  late  1940's  the  hodge  podsre  of  statutes  effecting 
the  federal  administrative  structure  was  recognized  to  be  a  nightmare. 
Bv  passage  of  the  Reorganization  Act  of  1949  (Act  of  June  20,  1949, 
63  Stat.  203.)  steps  were  taken  by  Congress  to  authorize  the  President 
to  reorganize  the  federal  administrative  structure  and  to  provide  him 
some  measure  of  latitude  in  future  organizational  arrangements  of 
the  Executive  branch  of  government.  On  March  13, 1950  the  President 
forwarded  to  Congress  his  Reorganization  Plan  No.  3  of  1950  (64  Stat. 
1262)  providing  for  the  restructuring  of  the  Department  of  the  In- 
terior. This  Plan  took  effect  on  May  24. 1950. 

By  the  terms  of  this  Plan  "all  functions  of  all  other  officers  of  the 
Department  of  the  Interior"  were  transferred  to  the  Secretary  of  that 
Depnrtment.  with  such  authority  subject  to  delegation  by  him  as  he 
saw  fit.  This  reorganization  included  the  functions  of  the  Commissioner 
of  Indian  Affairs  and  his  subordinate  officers.  The  analvsis  in  this 
section  focuses  on  the  narrow  subject  of  the  impact  of  Reorganiza- 
tion Plan  Xo.  3  of  1950  on  the  provisions  of  Title  25  of  the  U.S.  Code 
affecting  the  administrative  structure  within  the  Department  of  the 
Interior  and  the  Bureau  of  Indian  Affairs. 

Our  detailed  analysis  of  the  impact  of  the  1950  Reorganization 
Plan  upon  the  various  provisions  in  Title  25  laying  out  the  structure 
and  duties  of  the  Department  of  the  Interior,  the  Bureau  of  Indian 
Affairs  and  the  many  subordinate  officers  is  set  forth  in  our  back  up 
paper  in  Part  VI  of  this  Report  (Chpt.  2.A)  and  is  entitled  "Federal 
Administration  of  Indian  Affairs;  the  Impact  of  Reorganization  Plan 
No.  3  of  1950."  This  memorandum  is  61  pao-es  in  length  and  comments 
upon  approximately  120  different  Sections  of  Title  25,  U.S.  Code. 
About  half  of  these  Code  Sections  are  entirely  obsolete  and  should  be 
repealed :  the  remaining  one-half  are  in  need  of  amendment  in  order 
to  make  them  correctly  reflect  the  state  of  the  law  in  light  of  the  1950 
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Reorganization  Plan  ISTo.  3.  In  our  Master  Chart  appearing  in  Appen- 
dix No.  I  to  this  report,  we  have  indicated  which  of  these  Sections 
should  be  retained,  amended,  repealed  or  consolidated  with  other  Sec- 
tions, and  have  made  reference  to  the  appropriate  back  up  paper 
which  supports  that  recommendation. 

It  must  be  emphasized  that  the  recommendations  set  forth  in  this 
memorandum  on  Federal  Administration  do  not  propose  to  change 
existing  law  respecting  the  powers  and  duties  of  the  Government  offi- 
cers charged  with  administering  the  law.  The  recommendations  are 
directed  solely  toward  making  the  provisions  now  appearing  in  Title 
25  accurately  reflect  the  current  state  of  the  law  as  provided  in  the 
1950  Reorganization  Plan.  In  this  connection  we  draw  specific  atten- 
tion to  three  bills  introduced  in  the  94th  Congress  (H.R.  4344,  H.R. 
8536  and  H.R.  11258)  which  would  elevate  the  position  of  Commis- 
sioner of  Indian  Affairs  to  that  of  an  Assistant  Secretary  in  the  De- 
partment of  the  Interior.  The  comments  that  appear  on  our  Master 
Chart  and  in  the  Federal  Administration  back  up  paper  make  no  at- 
tempt to  take  such  proposals  into  consideration. 


Chapter  3.  Lands  :  Acquisition,  Consolidation,  Management 

and  Disposition 

This  Task  Force,  the  Core  Kesearch  staff  of  AIPEC,  and  numerous 
other  Task  Forces,  had  originally  planned  to  develop  a  substantial 
back  up  paper  on  this  subject.  Task  Force  1  (Trust  Responsibility) , 
Task  Force  2  (Tribal  Government),  Task  Force  3  (Federal  Admin- 
istration), Task  Force  4  (Jurisdiction),  and  Task  Force  7  (Economic 
Development)  all  comment  in  their  Reports  on  the  failure  of  the  land 
acquisition  policies  adopted  by  Congress  with  passage  of  the  Indian 
Reorganization  Act  of  1934  and  the  Oklahoma  Indian  Welfare  Act 
of  1936.  Each  comments  on  the  continuing  need  for  Congress  to  give 
meaning  and  substance  to  this  declared  policy.  The  need  was  recog- 
nized in  the  mid-1930's  when  the  above  referred  to  legislation  was  en- 
acted and  it  was  recognized  in  the  mid-1940's  even  though  the  policy 
bent  at  that  time  was  rapidly  moving  toward  termination. 

At  the  request  of  the  American  Indian  Policy  Review  Commission 
in  the  early  part  of  this  year,  the  Bureau  of  Indian  Affairs  prepared 
a  study  under  the  direction  of  Dr.  Theodore  Taylor,  on  the  actual  land 
acquisition  and  land  loss  that  has  occurred  since  the  Indian  Reorgani- 
zation Act  was  passed  in  1934.  This  report  reflects  that  there  has  been 
an  actual  reduction  in  the  amount  of  land  under  trust  status  in  the  40 
years  in  which  the  declared  policy  was  land  acquisition.  It  shows,  at 
page  20,  that  1,811.010  acres  of  land  were  lost  through  condemnation 
proceedings  alone.  It  shows  that  the  total  number  of  acres  held  in  trust 
ownership  is  roughly  equal  to  what  it  was  in  1934,  but  it  also  shows 
at  page  7  that  this  apparent  constancy  is  the  result  of  transfer  of  indi- 
vidually allotted  lands  into  tribal  ownership. 


Tribal 

Individual 
or  allotted 

Total 

1936 

33, 104,  050 

18,  295, 476 
10, 244,  481 

—8, 050, 995 

51, 399,  526 

1974 

40,772,934 

51,017,415 

Net  change 

7,  668,  884 

—382,111 

It  also  shows  that  the  Bureau  of  Indian  Affairs  sought  funding  for 
land  acquisition  under  the  provisions  of  the  Indian  Reorganization 
Act  of  1934  until  the  late  1940?s  when  (1)  Congress  refused  to  appro- 
priate further  funds  for  land  acquisition  and  (2)  the  Office  of  Man- 
agement and  Budget  refused  to  authorize  any  further  requests  for 
funds  under  the  provisions  of  that  Act.  The  failure  of  the  land  acquisi- 
tion policy  must  therefore  be  borne  by  Congress  and  the  Executive 
alike. 

The  primary  effort  of  this  Task  Force  has  been  to  examine  those 
provisions  of  Title  25  that  relate  to  land  acqnsition,  and  land  con- 
solidation, disposition  of  trust  allotted  land,  including  both  rental  and 
sale,  land  inheritance  provisions,  and  provisions  relating  to  issuance 
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of  rights-of-way  by  the  Secretary  of  the  Interior  and  provisions  relat- 
ing to  condemnation  of  Indian  lands.  We  have  examined  these  laws 
from  two  standpoints:  (1)  the  repeal  of  obsolete  laws  and  consolida- 
tion of  other  laws  which  are  duplicative  of  each  other,  and  (2)  revision 
of  these  laws  to  enhance  tribal  control  over  the  disposition  of  these 
trust  resources  and  to  place  some  of  the  control  over  land  acquisition 
policies  into  tribal  hands.  The  bulk  of  our  comments  are  found  in  the 
various  Master  Chart  sections  involved.  We  did,  however,  prepare  one 
back  up  paper  on  the  subject  of  general  leasing  which  appears  in 
Part  VI  of  this  Report  (Chap.  3.A)  and  is  entitled  "Consolidation 
and  Revision  of  Statutory  Authority  for  the  Leasing  of  Indian  Trust 
Lands  for  Farming,  Grazing,  and  General  Purposes." 

The  following  comments  are  a  brief  summary  of  our  recommenda- 
tions in  this  subject  area. 

A.   LAND   ACQUISITION 

The  basic  provision  on  this  subject  is  found  in  Sec.  465  (Sec.  5  of 
I.R.A.).  Our  proposal  on  the  Charts  calls  for  consolidation  of  other 
Sections  dealing  with  this  subject  (Particularly  Sec.  501,  502)  into 
the  basic  provisions  of  Sec.  465,  and  recommends  that  these  laws  then 
be  revised  to  provide  that : 

(1)  The  Section  is  applicable  to  all  tribes,  not  just  those  under  the 
I.R.A. 

(2)  That  an  adequate  fund  be  created  for  purposes  of  land 
acquisition. 

(3)  That  the  Secretary's  discretion  in  taking  lands  into  trust  status 
be  subordinated  to  the  wishes  of  the  tribes. 

(4)  That  the  "first  right  of  purchase  options  of  Sec.  502  be  worked 
into  this  Section  but  modified  so  that  whenever  a  parcel  of  land  within 
the  original  reservation  boundaries  is  offered  for  sale,  whether  that 
land  be  trust  allotted  or  fee  patented,  the  tribe  would  have  an  option 
to  purchase  at  whatever  price  the  seller  was  able  to  get  on  the  open 
market. 

The  key  to  this  proposal  is  establishment  of  an  adequate  land  acqui- 
sition fund  to  which  tribes  could  have  immediate  access — not  access 
based  on  six  months  of  negotiation  and  paper  work  with  the  federal 


government. 


B.    LAND   TRANSFERS    AXD   CONSOLIDATION 


There  are  numerous  Sections  in  the  Code  dealing  with  the  subject 
of  sale  or  other  transfer  of  trust  allotments.  The  Task  Force  proposes 
to  consolidate  all  of  these  into  the  basic  provisions  of  Section  464  (Sec 
4  of  the  I.R.A.).  Our  recommendations  regarding  revision  of  these 
consolidated  laws  calls  for : 

(1)  Extension  of  the  provisions  of  Sec.  464  to  all  tribes,  not  just 
those  under  the  I.R.A. 

(2)  Linking  of  the  provisions  of  this  Section  with  the  land  acquisi- 
tion fund  and  the  tribal  first  right  of  purchase  provisions  discussed 
in  the  paragraph  above. 

(3)  Inclusion  of  the  provisions  which  allow  snle  of  trust  allotments 
with  Secretarial  approval,  but  only  after  the  tribe  had  declined  to  ex- 
ercise its  first  right  of  purchase. 
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(4)  A  provision  which  would  allow  owners  of  highly  fractionated 
parcels  of  land  to  seek  partition  of  the  trust  allotment,  coupled  with 
authority  in  the  tribe  to  either  purchase  the  fractionated  interest  and 
exercise  its  powers  of  eminent  domain  to  acquire  the  remaining  frac- 
tionated interests. 

The  problem  here  involves  balancing  the  rights  of  individual  land 
owners  with  the  rights  and  needs  of  tribes  as  the  representative  of  all 
of  its  members.  We  believe  our  proposal  provides  an  outline  for  the 
resolution  of  the  problem,  but  considerable  discussion  is  obviously 
necessary  to  come  up  with  a  definitive  statutory  recommendation. 

C.    LAND    IXHERITAXCE 

The  basic  recommendation  of  the  Task  Force  in  this  area  of  the  law 
is  that  the  federal  statutes  be  amended  to  provide  for  tribal  law  to 
govern  the  descent  and  distribution  of  trust  allotted  lands  within 
reservation  boundaries.  This  involves  amendment  to  Sec.  348  (Sec.  5 
of  the  General  Allotment  Act  of  1387),  Sec.  372  (Sec.  1  of  the  Act  of 
June  25,  1910  governing  inheritance  of  trust  property),  and  Sec.  464 
(Sec.  4  of  the  I.R.A.).  Each  of  these  sections  provide  that  trust  prop- 
erty of  individual  Indians  shall  descent  in  accordance  with  the  laws 
of  the  states  in  which  the  reservation  is  situated.  "We  believe  these  pro- 
visions have  contributed  to  the  fractionated  heirship  problem  and 
have  contributed  to  the  passage  of  much  trust  allotted  land  out  of 
Indian  ownership.  We  recommend  that  federal  law  be  revised  to  pro- 
vide for  precedence  of  tribal  law  over  the  laws  of  the  states  on  this 
subject.  To  the  tribes  we  recommend  that  they  give  serious  considera- 
tion to  the  laws  regulating  descent  of  property  on  the  Yakima  reserva- 
tion (Sees.  601  through  605  of  Title  25.  U.S.C.)  and  a  proposal  of  the 
Umatilla  Tribe  in  S.  2552  and  S.  2553  submitted  to  the  94th  Congress. 
Copies  of  the  Umatilla  bills  are  attached  to  this  Report  in  the  Ap- 
pendix for  Exhibits  to  this  Part. 

D.    LAXD    MORTGAGES 

The  basic  provision  from  which  the  Task  Force  worked  on  this  sub- 
ject is  Sec.  483a  which  provides  a  blanket  authorization  for  individual 
allottees  to  mortgage  their  properties.  The  passage  of  the  Indian  Fi- 
nance Act  of  1974  (25  U.S.C.  1451  et  seq.)  obviously  has  an  impact  on 
this  Section  inasmuch  as  the  Finance  Act  authorizes  federal  loans  to 
individuals  and  federal  guarantees  of  mortgages  obtained  from  com- 
mercial sources.  Nevertheless,  Sec.  483a  appears  to  be  the  basic  pro- 
vision authorizing  mortgaging  of  individual  trust  allotments.  The 
Task  Force  recommends  amendments  to  this  Section  which  would: 
(1)  Authorize  or  direct  that  foreclosure  proceedings  be  brought  in 
tribal  courts  where  such  courts  exist  and  where  the  tribe  has  adopted 
appropriate  laws  to  govern  such  proceedings. 

^  (2)  Where  proceedings  are  brought  in  State  courts,  require  that  the 
United  States  be  a  necessary  party  to  any  foreclosure  proceeding. 

(3)  That  there  be  a  right  of  removal  of  such  cases  out  of  state 
courts  into  federal  courts  upon  demand. 

(4)  And  that  no  foreclosure  proceedings  be  valid  unless  the  tribe 
is  2;iven  timely  notice  of  all  proceedings  in  order  that  they  can  exercise 
their  right  of  first  purchase  as  provided  for  above. 
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E.    RIGHTS-OF-WAY    OVER    LANDS 


The  statutes  authorizing  grants  of  rights-of-way  over  Indian  lands 
are  found  in  Chapter  8  of  Title  25.  We  find  that  the  statute  enacted 
in  1948  (25  U.S.C.  323-328)  was  intended  to  supersede  the  prior 
statutes  but  by  its  terms  it  did  not.  We  recommend  repeal  of  all 
prior  law  on  the  subject  and  propose  amendment  to  the  1948  Act  to 
extend  to  all  Indian  tribes,  not  just  those  organized  under  the  I.E. A., 
the  protective  provision  of  Sec.  324  which  provides  that  no  right- 
of-way  can  be  granted  by  the  Secretary  without  the  consent  of  the 
tribe  affected  or  the  trust  allottee  whose  lands  are  affected. 

F.    CONDEMNATION    OF    LANDS 

The  basic  provision  regarding  condemnation  lands  is  found  in  Sec- 
tion 357  of  Title  25.  It  is  directed  only  to  allotted  lands — not  lands 
owned  by  tribes.  We  have  already  noted  in  the  introduction  to  this 
Chapter  the  tremendous  land  loss  occasioned  by  virtue  of  condem- 
nation proceedings  against  tribal  and  allotted  lands  over  the  years 
since  1934.  We  have  no  authority  for  this  statement,  but  it  is  our 
belief  that  much  of  this  loss  has  occurred  because  it  is  easier  and 
cheaper  to  condemn  Indian  lands  than  non-Indian  lands  and  it  is 
far  less  politically  sensitive.  The  Indian  has  long  enough  suffered  the 
brunt  of  federal  reclamation  and  flood  control  projects.  The  Task 
Force  has  formulated  substantial  amendments  to  Sec.  357  which  we 
believe  fairness  and  justice  require.  Based  on  these  amendments,  we 
recommend  that  the  Section  be  expanded  to  include  tribally  owned 
as  well  as  trust  allotted  lands. 

Our  proposed  amendments  are  as  follows: 

(1)  Clarification  of  the  fact  that  jurisdiction  lies  in  the  federal 
courts. 

(2)  Clarification  of  the  fact  that  the  U.S.  through  the  Secretary  of 
the  Interior  is  a  necessary  party  to  any  proceedings.  This  should  be 
extended  to  include  actions  brought  by  other  federal  agencies. 

(3)  A  requirement  that  whenever  a  condemnation  action  under  this 
section  is  instituted,  the  Secretary  of  the  Interior  is  directed  to  work 
with  the  effected  tribe  in  preparing  an  evaluation  of  the  probable 
impact  on  the  tribe,  which  shall  become  a  necessary  part  of  the  record 
of  the  proceedings. 

(4)  That  damages  arising  from  any  adverse  impact  to  the  tribe 
from  condemnation  of  either  tribal  or  individually  owned  allotments 
shall  be  assessed  and  awarded  to  the  tribe  as  a  part  of  the  condem- 
nation proceeding. 

(5)  That  in  any  condemnation  of  tribally  owned  or  individually 
allotted  lands,  it  shall  be  encumbent  upon  the  party  seeking  condem- 
nation to  secure  for  the  defendant,  upon  his  or  its  request,  comparable 
lieu  lands,  within  the  area  subject  to  the  benefits  of  the  project  for 
which  condemnation  is  sought. 

(6)  That  such  lieu  lands  shall  be  taken  in  trust  by  the  United  States 
and  held  for  the  benefit  of  the  individual  Indian  or  tribe  in  the  same 
manner  as  the  lands  which  were  condemned. 
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(7)  That  obtaining  such  lieu  lands  is  declared  to  be  a  "public  pur- 
pose*' related  to  the  project  for  which  condemnation  of  the  Indian 
lands  is  sought,  and  this  "public  purpose*'  will  in  turn  support  con- 
demnation proceedings  against  non-Indian  owned  lands. 

(8)  That  if  such  lieu  lands  are  situated  outside  the  reservation 
boundaries,  such  lands  shall  become  a  part  of  the  reservation  subject 
to  all  the  customary  incidents  of  tribal  and  federal  jurisdiction. 

(9)  That  with  respect  to  the  lands  condemned,  whether  individually 
or  tribally  owned,  all  interests  in  the  property  not  specifically  neces- 
sary to  the  purpose  for  which  condemnation  is  sought  shall  be  retained 
or  vested  in  the  tribe  which  had  original  title  to  the  land  prior  to 
allotment. 

(10)  That  the  interested  tribe  shall  retain  full  jurisdiction  over  the 
property  taken,  provided  that  it  cannot  pass  any  laws  which  would  de- 
feat the,  purposes  for  which  the  land  was  taken. 

(11)  That  the  provisions  of  this  condemnation  statute  shall  take 
precedence  over  any  other  federal  statutes  relating  to  condemnation 
except  as  such  statutes  may  specifically  exempt  the  application  of  this 
section. 

G.    LEASING    OF    LANDS    FOR    FARMING,    GRAZING    AND    GENERAL    PURPOSES 

The  major  provision  governing  such  general  purpose  (as  opposed 
to  mining)  leasing  is  found  in  Sec.  415  of  Title  25.  This  Act  has  under- 
gone numerous  amendments  since  it  was  first  enacted  in  1955,  mainly 
it  appears  to  add  new  tribes  to  the  list  of  those  covered  by  its  provi- 
sions. In  its  present  form,  it  is  broad  enough  to  cover  most  of  the  prior 
leasing  statutes  which  have  been  enacted  during  the  years,  starting  in 
the  late  1800's.  We  recommend  consolidation  and/or  repeal  of  all  of 
this  prior  legislation  with  amendment  of  Sec.  415  to  be  general  in  its 
application,  with  provision  made  for  indivdual  treatment  of  different 
tribes  when  particular  tribes  feel  that  some  other  leasing  provision  is 
needed  by  them.  This  problem  is  the  subject  of  a  lengthy  back  up 
paper  in  Part  VI  of  this  Report  (Chpt.  3  of  Part  VI)  entitled  "Leas- 
ing of  Indian  Trust  Lands  for  Farming,  Grazing,  and  General  Pur- 
poses." For  the  most  part  we  recommend  retention  of  the  statute  in 
its  present  form  with  amendment  to  : 

(1)  Include  all  tribes  in  its  coverage  except  as  specifically  provided 
otherwise. 

(2)  Provide  tribes  a  first  option  on  leases  of  allotted  lands. 

(3)  Provide  that  leases  of  lands  must  conform  to  tribal  land  use 
codes. 

(4)  Repeal  that  portion  which  addresses  itself  to  termination. 
The  back  up  paper  contains  the  proposed  statute  amended  in  ac- 
cordance with  our  recommendations. 

II.    LANDS   IN    IRRIGATION    DISTRICTS 

The  basic  provisions  on  this  subject  area  are  found  in  Section  300 
of  Title  25.  This  Section,  as  presently  written,  applies  only  to  named 
irrigation  projects.  The  basic  provisions  would  be  beneficial  to  tribes 
in  any  irrigation  district.  We  recommend  that  Section  390  be  rewritten 
to  apply  to  any  and  all  irrigation  districts  situated  within  Indian  res- 
ervations, and  that  the  proviso  extending  certain  rights  to  tribes  orga- 
nized under  the  I.R.A.  be  extended  to  all  tribes. 


Chapter  4.  Natural  Resources 

The  contents  of  this  Chapter  relate  to  the  laws  governing  mineral 
leasing  and  the  laws  governing  timber  harvesting.  Back  up  papers 
have  been  written  for  each  subject  and  appear  in  Part  VI  of  this  lie- 
port  (Chpt.  4  A.  &  B.  of  Part  VI).  In  addition,  in  the  context  of 
mineral  leasing  we  find  problems  involving  federal  statutes  that  au- 
thorize imposition  of  state  gross  production  taxes.  This  is  the  subject 
of  another  back  up  paper  appearing  in  Part  VI  entitled  "State  Taxa- 
tion" (Chpt.  5.B.  of  Part  VI). 

With  respect  to  mineral  leasing,  the  Task  Force  finds  that  there  are 
numerous  provisions  appearing  in  Title  25  dealing  with  the  subject, 
some  of  a  general  nature  and  others  specifically  directed  to  single  res- 
ervations. Without  exception  these  statutes  were  enacted  prior  to  pas- 
sage of  the  Indian  Mineral  Leasing  Act  of  1938  (25  U.S.C.  396a-g) 
which  was  intended  to  supercede  these  prior  statutes.  We  find  that 
despite  this  large  number  of  statutes,  the  general  provisions  of  Title 
25.  Code  of  Federal  Regulations,  Chpts.  171.  172  spring  basically  from 
the  provisions  of  this  1938  Mineral  Leasing  Act.  The  Task  Force  there- 
fore recommends  specific  repeal  of  all  of  these  prior  mineral  leasing 
statutes,  with  minor  amendments  to  the  existing  provisions  of  Sections 
396a-g  to  accommodate  the  exceptional  provisions  of  one  or  two  other 
specific  statutes.  The  scope  of  the  1938  Mineral  Leasing  Act  is  exam- 
ined in  our  back  up  paper  in  Part  VI  (Chpt.  4.A.  of  Part  VI)  entitled 
"Leasing  of  Indian  Lands  for  Mineral  Development  and  Mining  Pur- 
poses" and  contains  our  proposed  Code  provisions. 

The  basic  thrust  of  proposed  revision  of  this  Section  is: 

( 1 )  Eliminate  the  exclusion  of  FiA~e  Tribes  and  Osage  from  its 
coverage. 

(2)  Modify  the  open  ended  lease  term  provision  on  allotted  lands  to 
correspond  with  lease  terms  provided  for  unallotted  lands. 

(3)  Add  that  an  additional  condition  precedent  to  the  authoritv  of 
the  Secretary  to  offer  leases  on  his  own  initiative  is  that  the  heirs  as 
devisees,  if  located,  cannot  agree  on  lease  terms. 

(4)  Require  that  where  the  Secretary  offers  leases  on  his  own  initia- 
tive he  shall  obtain  the  best  available  terms,  but  not  less  than  the  mini- 
mum prescribed  for  public  domain  lands.  The  modified  Sections  pro- 
posed also  build  in  the  primary  authority  of  the  tribe  or  allotee  in  the 
leasing  process,  the  right  of  each  to  audit  books  and  records,  and  a 
requirement  that  all  leases,  tribal  or  individually  owned,  conform  to 
tribal  land  use  codes. 

(5)  Authorize  both  the  Secretary  and  the  Indian  lessors  to  establish 
bond  terms  and  provide  for  either  cash  or  security  bonds  at  lessor's 
option.  A  provision  on  reclamation  bonds  is  also  proposed. 
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With  respect  to  timbering  operations,  we  find  only  five  Sections  in 
Title  25  that  deal  with  the  subject.  These  provisions  are  also  the  sub- 
ject of  a  back  up  paper  in  Part  VI  (Chpt.  4.B.)  entitled  "Timber  Re- 
sources on  Indian  Lands."  Aside  from  recommending  consolidation 
of  the  existing  statutory  provisions  the  Task  Force  recommends 
amendment  to : 

(1)  Clarify  the  authority  of  the  tribes  vis-a-vis  the  Secretary  in  the 
contracting  process. 

(2)  Authorize  tribal  regulations  to  supercede  those  of  the  Secretary 
in  the  regulation  of  logging  operations  provided  those  regulations  are 
within  the  management  principles  (now  described  as  "sustained  yield") 
laid  down  in  the  statute. 

(3)  Provide  for  reclamation  and  performance  bonds.  For  specific 
comments  on  these  Sections  see  notes  to  Sec.  406  on  the  Master  Chart 
(Appendix  I)  and  the  back  up  paper  in  Part  VI,  Chpt.  4.B. 


Chapter  5.  Economic  Development 

The  subject  of  "Economic  Development''  obviously  cuts  across  many- 
broad  issues  and  involves  many  federal  programs  other  than  those 
treated  legislatively  in  Title  25.  Our  recommendations  in  revision  of 
laws  dealing  with  land  acquisition  and  disposition  in  Chapter  3  of  this 
Part,  and  revision  of  laws  pertaining  to  mineral  leasing  and  timbering 
obviously  also  involve  economic  development.  In  this  Chapter  entitled 
"Economic  Development"  we  have  classed  three  general  subject  areas : 
(1)  the  provisions  of  the  Indian  Finance  Act  of  1974  (25  U.S.C.  1451 
et  seq.),  (2)  matters  pertaining  to  Federal  Taxation  of  Indian  and 
Indian  tribes,  and  (3)  matters  pertaining  to  State  taxation  of  Indians 
and  Indian  tribes. 

Our  treatment  of  the  Indian  Finance  Act  involves  no  more  than 
recommendations  for  consolidation  of  the  revolving  loan  fund  provi- 
sions of  the  I.E. A.  (25  U.S.C.  470.  470a,  480  and  482)  and  the  Okla- 
homa Indian  Welfare  Act  (25  U.S.C.  503,  506,  507  and  509)  regarding 
the  revolving  loan  fund  into  the  appropriate  provisions  of  the  Indian 
Finance  Act  of  1974  (25  US.C.  1461  et  seq.).  For  specific  recom- 
mendations on  these  consolidations,  see  comments  to  sections  in  the 
Master  Chart. 

Our  treatment  of  Federal  and  State  taxation  are  the  subject  of 
lengthy  back  up  papers  entitled  "Federal  Taxation  and  State  Taxa- 
tion" which  appear  in  Part  VI,  Chpt.  5  A.  &  B.  Because  of  the  com- 
plexity and  the  importance  of  this  subject  we  have  treated  the  issues 
of  taxation  at  length  in  this  discussion  as  well  as  in  the  back  up  papers. 
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A.    FINDINGS    AND    RECOMMENDATIONS    REGARDING    FEDERAL   TAXATION    0* 

INDIANS 

The  following  recommendations  relate  to  federal  taxation  of  In- 
dians and  Indian  tribes.  A  more  complete  discussion  of  case  law,  fed- 
eral statutes,  problems  and  issues  relating  to  federal  taxation  of  In- 
dians appears  in  a  back  up  paper  in  Part  VI,  Chpt.  5. A  of  this  Report. 

A.l.  Federal  taxation  of  Indian  tribes  and  the  tax  status  of  Indian 
Tribal  Governments  under  Federal  Tax  Laws 

Problem. — Despite  a  federal  policy  which  has  as  its  purpose  the 
recognition  and  encouragement  of  tribal  self-government,  Indian 
tribal  governments  are  not  accorded  the  same  tax  status  as  non- Indian 
governmental  units  under  federal  tax  law. 

The  Internal  Revenue  Code  does  not  exempt  Indian  tribes  from 
taxation,  but  the  Internal  Revenue  Service  has  ruled  that  Indian 
tribes  are  not  taxable  entities  under  federal  income  tax  laws.  Notwith 
standing  this  ruling,  however,  the  I.R.S.  has  taken  the  position  tha 
Indian  tribes  are  not  state  or  local  governments  so  as  to  be  exemp 
from  federal  excise  taxes  on  goods  purchased  by  the  tribe.  The  resul 
is  confusion  over  the  tax  status  of  Indian  tribes  and  the  imposition  o 
taxes  which  unduly  burden  tribes  in  the  exercise  of  their  governmental 
functions. 

In  addition  to  being  subject  to  taxes  from  which  non-Indian  gov 
ernments  are  exempt,  Indian  tribal  governments  do  not  enjoy  the  tax 
status  of  non-Indian  governments  under  provisions  of  the  Interna!" 
Revenue  Code  which  extend  tax  benefits  to  individuals  in  respect  to 
their  dealings  with  non-Indian  governmental  units.  For  example,  the 
I.R.S.  has  held  that  because  an  Indian  tribe  is  not  a  governmental  unit 
within  the  terms  of  §§  103.  2055  of  the  I.R.C.,  neither  the  interest  on 
tribal  obligations  nor  a  bequest  to  a  tribal  government  is  allowable  a?  a 
deduction  against  an  individual's  federal  income  or  estate  tax.  respec- 
tive^, while  interest  on  the  obligations  of  a  non-Indian  government 
or  bequests  to  an  non-Indian  government  would  be  deductible  by  the 
individual  The  impact  on  tribal  governments  is  clear. 

Issue. — The  issue  is  whether  Indian  tribal  governments  should  enjoy 
the  same  tax  status  as  non-Indian  governments  under  federal  tax  Inw. 

Conclusion. — The  Indian  Tribal  Government  Tax  Status  Act  (HR 
8089,  S  2664)  is  presently  pending  in  the  House  Ways  and  Means  and 
the  Senate  Finance  Committees.  The  stated  purpose  of  the  bills  is  "to 
amend  the  Internal  Revenue  Code  of  1054  to  provide  the  same  tax  ex- 
emptions and  general  tax  treatment  to  Indian  tribes  performing  gov- 
ernmental functions  as  are  applicable  to  other  governmental  units." 
The  bills  further  state  that  notwithstanding  recognition  of  the  govern- 
mental status  and  powers  of  Indian  tribes  by  the  federal  government," 
Indian  tribes  are  subject  to  certain  federal  taxes  from  which  states  and 
subdivisions  of  states  are  exempt,  and  the  exemption  of  Indian  tribal 
governments  from  such  taxes  would  be  consistent  with  federal  laws  and 
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treaties  recognizing  the  governmental  status  of  Indian  tribes  and  with 
the  role  of  Indian  tribes  in  providing  public  services  to  Indians." 

The  most  important  provisions  of  the  bills  would  exempt  tribal  gov- 
ernments from  the  payment  of  federal  retailers,  manufacturers,  com- 
munications, and  motor  vehicle  excise  taxes.  In  addition,  the  pending 
legislation  would  extend  certain  tax  benefits  to  individuals  now  avail- 
able in  relation  to  non-Indian  governments:  tax  credit  for  retirement 
income  from  tribal  pensions,  tax  credit  for  contributions  to  candidates 
for  tribal  office,  deduction  of  interest  from  tribal  obligations  (except 
for  tribal  bonds  for  industrial  development  off  the  reservation),  de- 
duction of  taxes  paid  to  tribal  governments,  deduction  of  charitable 
contributions  to  tribal  governments  on  federal  income  tax,  and  deduc- 
tion of  gifts  and  bequests  to  tribal  governments  from  federal  estate 
and  gift  taxes. 

The  proposed  legislation  would  amend  only  specific  provisions  of  the 
Code  applicable  to  non-Indian  governments  and  does  not  amend  the 
Code  generally  by  providing  that  all  sections  relating  to  non-Indian 
goverments  are  deemed  to  apply  to  tribal  governments  as  well.  As  a  re- 
sult, certain  provisions  of  the  Code  which  apply  to  non-Indian  govern- 
ments would  not  be  amended  by  the  proposed  legislation.  Under  the 
proposed  legislation,  the  exemption  of  non-Indian  governments  from 
federal  unemployment  and  wagering  taxes  (§§  3306,  4402).  for  ex- 
ample, would  not  be  extended  to  tribal  governments  and  the  credit  to 
individual-  for  the  payment  of  state  unemployment  and  death  taxes 
(§§  301  et  seq.,  2011 )  would  not  apply  to  payment  of  such  taxes  levied 
by  a  tribal  government.  In  addition,  the  proposed  legislation  would  no1 
make  interest  on  tribal  obligations  for  off-reservation  industrial  devel- 
opment exempt  as  would  be  the  case  if  the  bonds  were  issued  by  a  non- 
Indian  government  under  §  103. 

In  conclusion,  the  purpose  of  the  Indian  Tribal  Government  Tax- 
Status  Act,  to  treat  tribal  governments  on  an  equal  basis  with  non-In- 
dian governments  for  purposes  of  federal  tax  laws,  is  consistent  with 
the  federal  Indian  policy.  However,  to  the  extent  that  the  proposed 
legislation  would  not  totally  eliminate  the  disparity  between  the  tax 
status  of  Indian  and  non-Indian  government  without  good  cause  being 
shown,  it  fails  to  give  full  recognition  to  federal  polic}-  recognizing 
tribal  self-government. 

idations.— -Passage  of  the  Indian  Tribal  Government  Tax 
Status  Act  would  be  highly  desirable.  However,  federal  Indian  policy 
might  be  better  served  by  enactment  of  a  general  construction  statute 
amending  the  Internal  Revenue  Code  by  providing  that  in  the  abs 
of  an  expre-s  provision  to  the  contrary,  provisions  of  the  Code  which 
apply  in  any  manner  to  non-Indian  governments  are  to  be  construed 
as  applying  in  the  -a me  manner  and  to  the  same  extent  to  Indian  tribal 
governments.  Enactment  of  such  a  statute  would  better  accomplish 
the  stated  goals  of  the  Indian  Tribal  Government  Tax  Status  Act :  to 
extend  tax  exemptions  to  tribal  governments  where  such  exempnou- 
are  available  to  non-Indian  governments  and  to  extend  the  tax  status 
of  non-Indian  governments  in  relation  to  individual  tax  benefits  in  rela- 
tion to  those  irovernmenN  to  Indian  tribes  The  proposed  statute  could 
be  enacted  separately  or  in  conjunction  with  the  proposed  Indian  Tax 
Status  bills  as  there  is  710  banc  inconsistency-  between  them.  Where  there 
is  some  compelling  reason  for  treating  Indian  tribes  differently  under 
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the  tax  laws,  special  provision  can  be  made  to  exclude  certain  sections 
of  the  code  from  application  of  the  general  statute.  Under  the  proposed 
statute,  however,  the  presumption  would  be  that  tribal  governments 
enjoy  the  same  tax  status  as  other  governmental  units. 

A. 2.  Federal  taxation  of  individual  Indians 

Problem. — The  general  rule  that  Indians,  like  other  citizens,  are 
subject  to  federal  taxation  except  where  exempted  by  law  or  treaty  is 
well  established  by  case  law.  The  question  here  is  not  one  of  the  federal 
government's  power  to  tax  Indians,  but  rather  one  of  the  intent  of  the 
federal  government  to  exercise  its  power  to  tax  Indians. 

The  problem  is  that  federal  taxation  of  Indians  may  conflict  with 
the,  federal  government's  role  as  trustee  in  respect  to  Indian  lands  and 
with  federal  Indian  policy  regarding  the  economic  development  of 
the  Indians.  The  courts  have  attempted  to  deal  with  this  problem 
by  holding  that  Congress  did  not  intend  to  tax  Indian  lands  held  in 
trust  by  the  government  and  allotted  to  individual  Indians,  and  that 
the  exemption  expressed  by  Congress  with  respect  to  such  lands  also 
applies  to  the  income  of  the  Indian  allottee  derived  from  the  land.  In 
other  cases  where  federal  taxation  and  federal  Indian  policy  conflict, 
however,  the  case  law  and  federal  statutes  may  not  provide  a  sufficient 
basis  for  protecting  federal  Indian  policy.  The  reason  for  this  is  that 
the  courts  have  refused  to  find  tax  exemptions  implied  in  federal 
Indian  law  and  have  required  that  any  tax  exemption  be  clearly  ex- 
pressed by  Congress.  Therefore,  while  individual  Indians  presently 
enjoy  exemption  from  federal  taxation  of  their  trust  allotments  and 
income  therefrom,  there  is  no  exemption  from  federal  taxation  of  the 
income  of  an  individual  Indian  derived  from  reservation  lands  leased 
or  assigned  to  an  Indian,  even  though  the  underlying  policies  relat- 
ing to  the  lands  are  much  the  same. 

The  case  of  U.S.  v.  Critiser,  498  F2d  1160  (4th  Cir.  1974)  is  an 
example  of  the  current  problems  relating  to  federal  taxation  of  Indians. 
In  that  case  the  government  prosecuted  an  Eastern  Cherokee  Indian 
for  willful  income  tax  evasion.  The  income  in  question  was  derived 
from  the  Indian's  business  located  on  reservation  land  held  by  the 
government  in  trust  for  the  tribe  and  assigned  to  her  by  the  tribe.  Had 
the  reservation  lands  been  allotted  and  the  defendant's  income  been 
derived  from  a  business  on  land  allotted  to  her  and  held  in  trust  by 
the  government  for  her,  there  would  have  been  little  question  as  to 
her  exemption  from  the  income  tax.  Stevens  v.  Com/m?r,  452  F2d  741 
(9th  Cir.  1971).  The  government,  however,  took  the  position  that 
neither  her  possessory  interest  in  the  land  nor  the  income  therefrom 
were  exempt  from  taxation  under  federal  Indian  laws  or  treaties,  even 
though  federal  policv  designed  to  protect  Indian  lands  and  encourage 
economic  development  was  as  central  in  the  case  of  Indians  whose  land 
was  assigned  by  the  tribe  as  Indians  whose  lands  were  allotted  and  held 
in  trust.  The  Court  of  Appeals  reversed  the  defendant's  conviction 
since  it  found  that  the  non-payment  of  tax  could  not  be  willful  since 
the  Department  of  the  Interior  had  previously  advised  her  that  income 
from  the  assigned  property  was  not  subject  to  federal  taxation.  The 
defendant,  however,  remained  subject  to  a  civil  action  to  determine 
the  tax. 
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Federal  taxation  of  Indians  may  also  conflict  with  federal  Indian 
policy  where  the  federal  government  seeks  to  tax  its  own  programs 
designed  to  aid  in  the  economic  development  of  Indians.  The 
Internal  Revenue  Service  has  ruled  that  payment  under  O.E.O.  Title 
IIA  and  the  Manpower  Development  and  Training  Act  to  unemployed 
and  underemployed  residents  of  an  Indian  reservation  for  job  train- 
ing were  not  wages  subject  to  federal  income  tax  (Rev.  Rul.  68-38) 
and  that  grants  of  funds  to  Indians  from  the  United  States  for 
relocation  and  vocational  training  are  gifts  not  subject  to  federal 
income  tax  (Rev  57-233).  However,  the  possibility  of  taxing  grants  to 
Indian  businesses  under  the  Indian  Financing  Act  of  1974  is  presently 
under  consideration  by  I.R.S.  In  light  of  the  rules  of  construction  cur- 
rently applied  by  federal  courts  in  regard  to  the  validity  of  federal 
taxation,  taxation  of  such  grants  could  conceivably  be  upheld  because 
the  Indian  Finance  Act  does  not  expressly  exempt  such  grants. 

Finally,  serious  consideration  should  be  given  to  the  question  of 
whether  federal  taxation  of  income  derived  by  an  Indian  from  the 
leasing  of  tribally-owned,  unallotted  lands  (upheld  in  Holt  v.  Comm'r, 
364  F.  2d  38  ( 8th  Cir.  1966 ))  is  inconsistent  with  the  economic  develop- 
ment of  reservation  Indians  fostered  by  the  development  of  tribal 
lands  by  members  of  the  tribe. 

Issue. — This  issue  is  how  federal  law  with  respect  to  individual 
Indians  can  be  reconciled  with  Federal  Indian  r\p&licy  designed  to 
preserve  Indian  lands  and  foster  economic  development  through 
preservation  of  the  land  base  or  other  means. 

Conclusion. — Federal  taxation  can  be  destructive  of  federal  Indian 
policy.  There  is  a  basic  contradiction  between  seeking  to  preserve 
Indians  can  be  reconciled  with  federal  Indian  policy  designed  to 
of  seizure  and  sale  by  the  government.  Likewise,  taxation  of  income 
from  Indian  lands  is  contrary  to  preservation  of  Indian  lands  and 
encouragement  of  economic  development.  In  cases  where  federal  taxa- 
tion conflicts  with  federal  Indian  policy,  the  latter  should  prevail. 

The  current  case  law,  however,  is  not  an  adequate  assurance  that 
federal  Indian  policy  will  not  be  inhibited  by  federal  taxation  of 
Indians,  because  of  the  operation  of  inappropriate  rules  of  construc- 
tion which  create  a  presumption  of  federal  taxation,  require  exemp- 
tions to  be  clearly  expressed,  and  prevent  courts  from  finding  implied 
exemptions  in  federal  Indian  law. 

Federal  tax  laws  with  respect  to  Indians  can  be  reconciled  with 
federal  Indian  policy  so  that  federal  Indian  policy  is  protected  in 
either  of  two  ways:  by  clear  expressions  of  Congressional  intent  to 
exempt  from  taxation  the  instrumentalities  (i.e.,  trust  property),  by 
which  its  policy  is  effected,  or  by  enacting  legislation  to  allow  courts  to 
construe  statutes  advanced  as  evidence  of  Congressional  intent  to 
exempt  Indians  from  taxation  in  the  light  most  favorable  to  the 
Indians. 

Recommendations. — Congress  should  provide  that  lands  held  in  trust 
for  an  Indian  tribe  and  assigned  to  an  Indian  by  the  tribe  are  exempt 
from  federal  taxation  and  that  the  income  produced  on  such  lands  by 
the  Indian  assignee  is  also  exempt  from  taxation.  In  the  case  of  the 
leasing  of  unallotted  tribal  lands  by  individual  Indians,  serious  con- 
sideration should  be  given  to  enactment  of  a  statute  which  would 
exempt  the  income  of  the  Indian  lessee  from  such  lands.  In  addition, 
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where  Congress  has  undertaken  programs  to  aid  the  economic  develop- 
ment of  Indians,  as  in  the  case  of  grants  under  the  Indian  Financing 
Act  of  1974,  it  should  provide  that  the  benefits  received  under  such 
programs  are  not  subject  to  federal  taxation.  Most  importantly,  Con- 
gress should  also  enact  a  statute  of  construction  which  provides  that 
federal  laws  and  treaties  advanced  as  evidencing  a  Congressional  intent 
to  exempt  Indians  from  taxation  shall  be  interpreted  broadly  and  con- 
strued in  the  light  most  favorable  to  the  Indians. 


B.  FINDINGS  AND  RECOMMENDATIONS  REGARDING  STATE  TAXATION 

OF  INDIANS 

The  following  recommendations  relate  to  state  taxation  of  Indians 
and  Indian  tribes,  both  on  and  off  reservations,  and  state  taxation  of 
non-Indians  within  Indian  reservations.  A  more  complete  discussion  of 
case  law,  federal  statutes,  and  problems  and  issues  relating  to  state 
taxation  of  Indians  appears  in  a  back  up  paper  in  Part  VI,  Chpt.  5.B. 
of  this  Report. 

B.  1.  State  taxation  of  Indians  on  reservations 

Problem. — Because  jurisdiction  over  Indian  tribes  is  reserved  to  the 
federal  government  under  the  constitution,  states  cannot  tax  reserva- 
tion Indians  except  where  Congress  has  expressly  authorized  such  taxa- 
tion. Congressional  authorization  of  state  taxation  of  reservation 
Indians  can  be  found  in  several  statutes  providing  for  the  imposition 
of  state  gasoline  taxes  within  federal  reservations  and  imposition  of 
state  taxes  on  mineral  production  from  Indian  lands  leased  for  mining 
purposes.  The  problem  is  that  federal  authorization  of  state  taxation 
of  reservation  Indians  may  be  in  conflict  with  federal  Indian  policies 
designed  to  enhance  tribal  sovereignty  and  economic  development  of 
Indians.  It  is  clear  that  state  taxation  of  reservation  Indians  or  Indian 
tribe*  contradicts  the  proposition  that  the  tribe  possesses  sovereign 
powers  over  its  members  and  its  territory. 

And  while  it  is  true  that  such  sovereignty  may  be  limited  by  Con- 
gressional enactment,  any  such  limitation  of  the  tribe's  sovereignty 
contradicts  the  thrust  of  current  Indian  policy.  It  is  also  clear  that 
state  taxation,  especially  in  the  case  of  tribal  development  of  reserva- 
tion resources,  may  inhibit  the  economic  development  of  the  tribe. 
Apart  from  such  taxation's  being  contrary  to  federal  policy  fostering 
economic  development  of  reservation  resources,  state  taxation  of  the 
tribe's  royalties,  rents,  or  production  from  development  of  resources  on 
leased  lands  may  also  impair  the  tribe's  ability  to  perform  governmen- 
tal functions  where  the  income  from  tribal  enterprises  is  relied  upon 
in  lieu  of  taxation  by  the  tribe. 

Issue. — The  question  is  whether  federal  authorization  of  state  tax- 
ation of  reservation  Indians  and  Indian  tribes  should  be  repealed 
where  such  taxation  is  contrary  to  federal  Indian  policy. 

Conclusions  and  Recommendations. — "Recognition  of  the  federal 
government's  preemptive  authority,  vis-a-vis  the  states,  over  Indian 
affairs  carries  with  it  a  recognition  that  the  federal  government  should 
exercise  its  authority  in  a  manner  consistent  with  the  protection  of 
Indian  interests.  Such  authority,  therefore,  should  not  be  relinquished 
to  the  states  absent  a  clear  showing  that  the  assumption  of  authority 
over  Indians  by  the  states  is  consistent  with  the  objectives  of  federal 
Indian  policy  and  not  detrimental  to  the  interests  of  Indians. 

This  proposition  was  recognized  by  the  Congress  when  it  enacted 
the  Buck  Act  which  provided  for  the  imposition  of  state  sales,  use, 
and  income  taxes  within  federal  areas  and  amended  a  previous  act 
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authorizing  the  imposition  of  state  gasoline  taxes  within  federal 
reservations.  Congress  expressely  provided  that  the  sections  authoriz- 
ing state  sales,  use,  and  income  taxes  were  not  to  be  construed  as 
authorizing  state  taxation  of  Indians.  However,  the  terms  of  the 
exemption  did  not  extend  to  the  authorization  of  state  gasoline  taxes 
which  has  been  suggested  as  applying  to  purchases  or  use  of  gasoline 
by  reservation  Indians.  There  is  nothing  in  the  legislative  history  of 
the  Act  which  would  indicate  why  Congress  should  authorize  the 
states  to  impose  gasoline  taxes  on  reservation  Indians  but  not  other 
sales  taxes.  Moreover,  such  taxation  is  clearly  in  conflict  with  federal 
Indian  policy  for  the  reasons  noted  above. 

As  regards  federal  statutes  passed  in  the  1920's  and  1930?s  authoriz- 
ing state  taxes  in  respect  to  mineral  production  on  leased  Indian  lands, 
the  legislative  histories  indicate  that  such  legislation  was  prompted 
in  part  by  a  feeling  that  the  protected  status  of  Indians  should  be 
ended.  This  is  no  longer  an  accurate  reflection  of  federal  Indian  policy 
State  taxation  of  the  interest  of  Indians  in  mineral  production  on 
leased  Indian  lands  not  only  diminishes  the  revenues  necessary  for 
economic  development  and  performance  of  governmental  functions 
but  also  is  contrary  to  the  tribe's  sovereignty  OA-er  the  reservation  and 
its  resources.  Further,  to  the  extent  that  state  taxation  inhibits  the 
tribes  and  the  Indian  people  from  achieving  a  viable  economic  base, 
to  that  same  extent  the  financial  obligation  of  the  federal  government 
toward  Indian  people  is  increased.  This  is  a  counterproductive  policy 
to  all  parties  concerned. 

If  federal  Indian  policy  is  to  be  effected,  the  sovereignty  of  the  tribe 
preserved,  and  the  economic  development  of  reservation  Indians  fos- 
tered, federal  authorization  of  state  taxation  which  conflicts  with 
these  principles  should  be  withdrawn.  Therefore,  Congress  should 
amend  the  Buck  Act  to  exempt  Indians  from  the  imposition  of  state 
gasoline  taxes  on  the  reservation.  Similarly,  federal  statutes  authoriz- 
ing state  taxation  of  reservation  Indians  in  resnect  to  mineral  produc- 
tion on  leased  Indian  lands  should  be  repealed.  It  has  been  suggested 
that  such  statutes  have  already  been  repealed  by  the  Indian  Leasing 
Act  of  1938  which  contained  no  authorization  of  state  taxation  and 
repealed  all  prior  inconsistent  acts.  However,  express,  rather  thnn 
imnlied,  repeal  of  such  provisions  should  be  achieved.  The  specific 
statutes  involved  are:  25  U.S.C.  398  (43  Stat.  244,  Act  of  Mav  29, 
1924,  ch.  210),  25  IT.S.C.  398c  (44  Stat.  1347,  Act  of  Mar.  3,  1927, 
ch,  299,  8  3),  25  U.S.C.  399  (41  Stat  31,  Act  of  June  30,  1919,  ch.  4, 
§  26;  as  amended).  25  U.S.C.  401  (43  Stat,  111,  Act  of  April  28,  1924, 
ch.  135),  25  U.S.C.  501.  510  (49  Stat.  1967,  Act  of  June  26,  1936.  ch. 
831,  §8  1, 10).  45  Stat.  495  (Act  of  Mav  10, 1928,  ch.  5m.  41  Stat.  1250 
(Act  of  Mar.  3, 1921.  ch.  120,  §  5),  41  Stat,  1248  (Art  of  Mar.  3, 1921, 
ch.  119.  §  26,  as  amended).  (Kepeal  of  most  of  the  above  statutes  inso- 
far as  thev  relate  to  mineral  leasing  has  been  recommended  in  another 
section  of  this  report.) 

B.  $.  ftiofe  taxation  of  liov-Tnd^a/ris  ov  rfiswiiatiows 

Problem. — The  test  enunciated  by  the  Supreme  Court  for  determin- 
ing the  validity  of  a  state  tax  imposed  on  the  activities  of  non-Indians 
on  reservations  is  whether  such  taxation  interferes  with  the  tribe's 
right  of  self-government  within  the  reservation.  Under  this  test,  state 
taxes  on  non-Indians  on  reservations  will  probably  be  upheld  except 
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where  the  tribe  has  also  undertaken  taxation  or  regulation  of  the  non- 
Indian  activity  which  the  state  is  seeking  to  tax.  Thus,  under  current 
case  law,  considerations  of  the  ultimate  financial  impact  of  such  tax- 
ation upon  the  economic  development  of  Indians  or  the  tribe  are 
ignored  or  deemed  irrelevant  as  is  the  proposition  that  the  tribe,  as 
opposed  to  the  state,  possesses  primary  authority  over  persons  within 
the  reservation.  Therefore,  the  problem  is  that  state  taxation  of  non- 
Indians  within  the  reservation  may  be  inconsistent  with  the  economic 
development  of  reservation  Indians  and  the  sovereignty  of  the  tribe. 

Issue. — The  issue  is  whether  the  states'  jurisdiction  to  tax  non- 
Indians  within  reservations  should  be  limited. 

Conclusion. — First,  it  is  clear  that  the  burden  of  state  taxation  of 
non-Indians  within  reservations  may  ultimately  be  borne  by  reserva- 
tion Indians  or  tribes.  Where  the  state  imposes  a  possessory  interest  tax 
on  the  lessors  of  Indian  lands,  the  rental  value  of  the  land  may  be 
decreased.  State  taxation  of  purchases  by  non-Indians  from  Indian 
businesses  may  decrease  the  volume  of  sales  and  therefore  the  income. 
State  taxation  of  non-Indians  contracting  with  Indians  or  tribes  to 
perform  services  adds  to  the  cost  of  the  services.  And  where  the  state 
taxes  non-Indian  developers  of  reservations  resources,  the  revenue  of 
the  tribe  is  decreased. 

Second,  since  the  burden  of  state  taxation  of  non-Indians  in  many 
instances  falls  ultimately  upon  reservation  Indians  and  tribes,  such 
taxation  is  inconsistent  with  the  objective  of  federaj  policy  to  preserve 
tribal  sovereignty  and  enhance  economic  development.  The  non-inter- 
ference test  for  allocating  tnx  authority  over  non-Indians  on  reserva- 
tions does  not  alleviate  this  inconsistency  and  therefore  is  too  narrow. 
Congress  should  therefore  undertake  to  allocate  jurisdiction  to  tax 
non-Indians  on  reservations  in  a  manner  that  will  be  consistent  with 
the  economic  development  of  Indians  and  the  sovereign  nature  of  the 
tribe  on  the  reservation. 

_  Recommendation. — State  taxation  of  non-Indians  within  reserva- 
tions should  be  invalidated  as  applied  to  non-Indian  transactions  with 
Indians  or  Indian  tribes  which  are,  in  effect,  instrumentalities  of  fed- 
eral Indian  policy.  Congress  should  enact  legislation  which  would 
repeal  federal  statutes  authorizing  state  taxation  of  mineral  produc- 
tion by  non-Indian  lessees  (discussed  in  part  A  as  applied  to  state  tax- 
ation of  the  Indian  owners) ,  and  prohibit  state  taxation  of  the  interest 
of  non-Indian  lessees  in  tax-exempt  lands  leased  from  Indians,  the 
income  of  non-Indians  performing  services  for  tribal  governments, 
and  other  transactions  of  non-Indians  with  Indians  or  Indian  tribes 
which  promote  federal  Indian  polic}T,  absent  the  consent  of  Congress 
or  the  tribe  to  such  taxation. 

At  the  very  minimum.  Congress  should  codify  the  non-interference 
tost  for  determining  the  validity  of  state  taxes  on  non-Indians  on 
reservations  and  should  place  the  burden  of  establishing  the  non-inter- 
ference with  tribal  self-government  by  such  taxes  on  the  state.  Prece- 
dent for  placing  the  burden  of  proof  on  persons  challenging  Indian 
interests  may  be  found  in  25  U.S.C.  194  which  provided  that  the  bur- 
den of  proof  fell  on  white  settlers  challenging  an  Indians'  possession 
of  land. 


142 

B.  3.  State  taxation  of  Indians  off  the  reservation. 

Problem. — States  have  the  authority  to  tax  Indians  who  go  beyond 
the  reservation  boundaries  except  where  Congress  has  prohibited  such 
taxation.  One  instance  in  which  Congress  has  prohibited  such  taxation 
is  in  respect  to  land  acquired  for  an  Indian  or  Indian  tribe  off  the 
reservation  by  the  federal  government  and  held  in  trust  under  Section 
5  of  the  Indian  Reorganization  Act.  The  problem  arises  in  that  this 
exemption  has  been  construed  by  the  Supreme  Court  as  not  prohibiting 
state  taxation  of  an  Indian  tribe's  income  from  such  tax-exempt  land 
located  in  the  state.  This  holding  appears  to  be  inconsistent  with  case 
law  relating  to  federal  taxation  of  income  from  trust  land  and  with 
the  federal  policy  underlying  §  5  to  foster  the  economic  development 
of  Indians  by  protecting  the  land-base  for  such  development. 

Issue. — The  issue  is  whether  the  federal  government  should  move 
to  prohibit  state  taxation  of  Indian  income  derived  from  sources  off  the 
reservation  where  the  source  of  income  is  tax  exempt  trust  land. 

Conclusion  and  Recommendation. — Exemption  of  Indian  income 
from  tax-exempt  land  located  off  the  reservation  is  as  necessary  to  the 
achievement  of  federal  Indian  policy  as  the  exemption  of  the  land 
itself  provided  by  Congress.  The  exemption,  however,  will  not  be 
implied  by  the  courts  and  a  clear  expression  of  Congressional  intent 
to  exempt  such  land  and  the  economic  development  thereof  from  state 
taxation  is  required  under  current  case  law.  Therefore  Congress  should 
amend  the  I.R.A.  to  provide  that  income  derived  from  the  develop- 
ment of  tax-exempt  trust  lands  located  off  the  reservation  is  exempted 
from  taxation  by  the  state.  Regarding  future  Indian  developments  off 
the  reservation,  whether  or  not  located  on  trust  land,  where  Congress 
has  determined  that  the  development  will  be  an  instrumentality  for 
achieving  the  economic  development  of  the  tribe,  it  should  provide  that 
the  development  is  exempt  from  state  taxation. 


Chapter  6.  Funds — Deposit  axd  Investment  of  Indian  Moneys 

The  Task  Force  finds  that  the  laws  governing  the  deposit  and  in- 
vestment of  Indian  monies  are  badly  out  of  date ;  oftentimes  in  conflict 
with  each  other,  particularly  in  regard  to  interest  rates ;  and  that  there 
is  a  lack  of  clarity  in  the  statutory  provisions  which  makes  it  difficult  to 
determine  which  statutes  govern  which  type  of  money  accounts.  Provi- 
sions requiring  deposit  of  monies  are  scattered  throughout  Title  25. 
In  order  to  identify  these  provisions  on  the  Master  Chart  in  Appendix 
I  in  the  column  ''Chart  Classification,'*  we  noted  cross-references  to 
''Tribal  Funds — Chapter  1".  Typical  of  monies  which  must  be 
deposited  in  the  U.S.  Treasury  or  other  depositories  specified  by  statute 
are  monies  derived  from  leases,  whether  mineral  leases  or  other,  sales 
of  timber,  inheritances,  and  tribal  operating  revenues. 

It  appears  there  are  three  major  Sections  governing  deposit  and  in- 
vestment of  Indian  monies  (Sees.  155,  161.  162a).  The  Task  Force 
has  prepared  a  back  up  paper  entitled  ''Financial  Management  of 
Indian  Funds  bv  the  Bureau  of  Indian  Affairs,'-  (also  referred  to  in 
this  Report  as  "Deposit  and  Investment  of  Indian  Monies")  which  we 
believe  accurately  explains  the  types  of  monies  deposited  pursuant  to 
each  Section  and  the  nature  of  the  account  thereby  established.  In 
addition,  our  notes  to  these  Sections  in  the  Master  Charts  reflects  the 
other  Code  sections  which  we  believe  relate  to  these  three  primary 
Code  provisions. 

Our  most  important  concern  is  that  the  intent  of  these  laws  has 
been  frustrated  by  the  failure  or  refusal  of  the  Executive  Branch 
to  properly  interpret  and  implement  the  legislation  requiring  payment 
of  interest  on  IMPL  (Indian  Money,  [Not]  Proceeds  of  Labor)  funds 
under  Sec.  161b.  and  the  arbitrary  and  capricious  policy  decisions 
by  the  Office  of  Management  and  Budget  which  prevents  investment 
of  Indian  trust  monies  in  high  interest  bearing  public  debt  obi i nations 
of  the  United  States  as  is  authorized  bv  Sec.  162a.  See  back  up  paper 
in  Part  VI.  Chpt.  6. 

The  second  most  important  problem  with  these  laws  is  their  lark  of 
clarity.  We  therefore  recommend  that  these  statutory  provision-  be 
revised  so  as  to  consolidate  the  numerous  related  provisions  identified 
in  our  notes  to  Sections  155.  lfil  and  162a  in  the  Master  Chart,  and  re- 
written so  as  to  clarify  exactly  what  monies  are  going  into  what  ac- 
counts, what  interest  they  shall  bear  and  what  investment  authority 
exists  for  the  management  of  these  monies.  "We  also  recommend  that 
provisions  be  included  in  this  revision  to  provide  for  tribal  consent 
to  selection  of  banking  depositories  and  fund  management  in  accord 
with  the  basic  thrust  of  the  current  self-determination  policies.  See 
notes  on  Master  Chart. 

In  addition,  the  following  recommendations  for  changes  in  financial 
management,  of  Indian  funds  are  offered : 

1.  Judgment  funds  do  not  earn  interest  from  dnte  of  entry  until  they 
are  appropriated  by  Congress.  This  should  be  changed  by  legislation 
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providing  for  the  accrual  of  interest  at  a  stipulated  rate  from  date  of 
entry  of  judgment  to  date  of  Congressional  appropriation. 

2.  No  Branch  of  Investment  Counseling  presently  exists  in  the 
Bureau  of  Indian  Affairs.  One  should  be  created. 

3.  ISSDA/IIM,  IMPL,  and  interest  money  accounts  must  all  be- 
come interest  bearing  accounts. 

4.  Interest  from  ISSDA  Special  Deposit  accounts  should  go  to  the 
individual  or  tribe,  not  into  IMPL  accounts. 

5.  The  staff  of  the  BIA,  Branch  of  Investments,  while  apparently 
doing  an  excellent  job,  is  severely  understaffed.  There  are  presently 
only  2  Investment  Officers.  The  staff  must  be  increased. 

6.  Legislation  clearly  emphasizing  the  affirmative  duty  of  the  BIA 
to  invest  Indian  monies  should  be  introduced. 

7.  Investigation  should  be  made  regarding  the  advantages  and  dis- 
advantages of  establishing  either  a  floating  interest  rate  geared  to 
average  market  yield  or  a  floor  rate  with  small  penalty  charges. 

8.  We  recommend  approaching  a  large  metropolitan  bank  or  other 
financial  institutions  to  obtain  the  assistance  of  a  capable  financial 
planner  on  a  grant  basis  to  study  BIA  financial  management  and 
develop  ideas  for  improving  its  operation. 

9.  The  average  daily  balance  concept  as  used  in  many  consumer 
credit  operations  should  be  applied  in  order  to  provide  an  interest 
rate  for  the  rapidly  changing  balances  in  some  Indian  trust  funds  as 
opposed  to  non-payment  of  interest. 


Chapter  7.  Descent  and  Distribution 

The  basic  provisions  governing  the  descent  and  distribution  of 
property  and  the  probate  of  said  property  is  found  in  Sees.  372,  372a, 
and^373.  In  addition  there  are  special  provisions  governing  probate  of 
estates  of  members  of  the  Five  Civilized  Tribes.  (Sees.  375  et  seq.). 
The  great  bulk  of  the  laws  classified  to  the  present  Chapter  10  of  Title 
25,  "Descent  and  Distribution''  is  devoted  to  Secretarial  authority  in 
land  transactions.  "We  have  recommended  that  most  of  these  provisions 
be  consolidated  with  other  Sections  of  the  Code  on  land  acquisitions 
and  leasing,  treated  in  Chapter  3  and  4  of  this  Part  of  our  Eeport.  Of 
the  remaining  provisions,  the  Task  Force  recommends : 

(1)  That  the  provisions  governing  descent  of  lands  in  accordance 
with  state  law  be  amended  to  provide  for  precedence  of  tribal  law  on 
the  subject.  This  recommendation  is  also  contained  in  Chapter  3  of 
this  Part. 

(2)  That  provision  be  made  for  the  transfer  of  the  probate  author- 
ity of  the  Secretary  over  trust  property  be  transferred  to  tribal  insti- 
tutions, subject  to  rehearing  of  the  entire  case  by  the  Secretary  upon 
proper  application. 

(3)  That  the  special  laws  regarding  the  Five  Civilized  Tribes  and 
the  Osage  be  merged  with  the  general  laws  governing  the  other  tribes, 
at  least  with  respect  to  jurisdiction  over  small  estates  ($5,000.00  and 
less),  and  with  respect  to  their  capacity  to  write  laws  governing  the 
descent  and  distribution  of  property. 

Additional  recommendations  may  be  found  in  the  notes  to  the  Sec- 
tions 372-380  on  the  Master  Chart,  Appendix  I,  Volume  II,  pages 
71-80. 
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Chapter  8.  Services 

The  Task  Force  offers  no  recommendations  for  any  substantive 
changes  in  the  laws  pertaining  to  educational  and  health  services 
other  than  minor  consolidation  of  certain  sections  of  Title  25  with  the 
now  provisions  of  the  Self-Determination  and  Education  Assistance 
Act  (25  U.S.C.  450  et  seq).  See  notes  to  those  sections  on  the  Master 
Chart,  Appendix  I. 
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Chapter  9.  Jurisdiction  and  Procedure 

The  Task  Force  had  originally  planned  to  develop  a  general  juris- 
diction provision.  Time  has  not  permitted  this.  We  did,  however,  com- 
mission a  paper  on  the  subject  of  award  of  attorney  fees  in  Indian 
litigation  which  we  believe  is  exhaustive  on  the  subject  and  lends  itself 
admirably  to  opening  doors  to  tribes  to  secure  enforcement  of  their 
rights  against  federal,  state  and  private  defendants.  See  back  up  paper 
entitled  "Attorney's  Fees  in  Indian  Litigation"  by  Eobert  Pelcyger 
in  Part  VI,  Chpt.  9,  Pages  323-338. 

The  Task  Force  recommendation  in  this  matter  is  that  Section  175 
of  the  present  Title  25  be  classified  to  Chapter  9  "Jurisdiction  and 
Procedure"  of  the  new  revised  Code  and  that  it  be  amended  in  accord- 
ance with  the  Pelcyger  paper  to  provide  that : 

(1)  Xotwithstanding  any  other  provision  of  law,  a  federal  court 
shall  award  reasonable  attorneys'  fees  and  other  litigation  expenses 
against  any  adverse  party,  including  the  United  States,  federal  offi- 
cials and  state  officials,  in  any  action  brought  by  an  Indian  or  Indian 
tribe  arising  under  the  constitution,  treaties  or  laws  of  the  United 
States  in  which  the  Indian  or  Indian  tribe  is  a  prevailing  party  who 
establishes,  protects,  enforces  or  prevents  infringement  of  property, 
sovereign  or  other  rights  secured  or  protected  by  federal  law. 

(2)  In  any  such  action  brought  against  state  or  local  officials,  the 
appearance  by  the  Attorney  General  or  other  legal  officer  of  the  state 
or  local  government  as  an  attorney  of  record  shall  be  deemed  to  be  a 
waiver  of  any  immunity  against  awards  of  attorneys'  fees  that  may 
be  enjoyed  by  the  state  or  its  officials. 

In  addition  to  our  recommendations  regarding  award  of  attorney 
fees  we  have  also  made  substantial  recommendations  regarding  amend- 
ment of  Title  II  of  the  1908  Civil  Eights  Act.  Certain  aspects  of  that 
Act  have  already  been  discussed  in  this  Report.  See  Part  IV,  pages 
34-37  and  Part  V,  pages  53-55,  discussing  the  over  reaching  of  the 
Department  of  Justice  for  enforcement  authority  under  that  Act; 
discussing  the  lack  of  any  jurisdictional  provision  other  than  habeas 
corpus  and  the  unfortunate  "open  door"  jurisdiction  which  the  courts 
have  supplied  to  remedy  this  alleged  statutory  oversight;  discussing 
the  enlightened  rules  of  interpretation  which  at  least  some  courts 
have  broughtto  bear  on  application  of  the  statute ;  and  discussing  the 
evolving  judicial  doctrine  requiring  exhaustion  of  tribal  remedies 
before  seeking  relief  in  federal  court.  Additional  comments  appear 
in  our  notes  to  Sections  1302  and  1303  on  the  Master  Chart.  The  sum- 
mary of  our  recommendations  with  respect  to  Title  II  of  the  Civil 
Rights  Act  of  1968  is  as  follows : 

Section  1302 : 

(1)  The  first  proposal  is  that  subpart  (10)  of  this  Section  providing 
for  a  right  to  trial  by  jury  be  amended  to  specify  that  the  right  guar- 
anteed by  this  subsection  shall  only  be  applicable  to  offenses  which 
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if  charged  in  a  federal  court  would  be  subject  to  a  Constitutional  right 
to  trial  by  jury.  As  subsection  (10)  presently  reads  the  right  to  trial 
by  jury  would  theoretically  apply  to  almost  every  offense  a  person 
might  be  charged  with,  no  matter  how  slight  the  penalty. 

Tribal  courts  presently  handle  in  excess  of  80,000  cases  per  year.  If 
demands  for  jury  trials  were  liberally  sought,  the  system  would 
quickly  break  down. 

(2)  The  second  proposed  amendment  is  that  an  additional  provision 
be  added  to  this  Section  which  would  codify  tha  interpretive  standards 
enunciated  by  the  various  court  decisions  referred  to  in  footnote  41  to 
Part  IV  of  this  Report,  pg.  74. 

These  cases  recognize  the  principle  that  this  Section  did  not  "blanket 
in"  the  entire  body  of  federal  Constitutional  law  and  the  Act  must  be 
interpreted  in  a  manner  consistent  with  the  needs  and  customs  of 
tribal  institutions. 

Section  1303: 

The  Task  Force  proposes  the  following  amendments  to  this  Sec: 

(1)  The  judicially  evolving  rule  requiring  exhaustion  of  tribal 
remedies,  should  be  rigidly  enforced.  Current  judicial  decisions  are  hit 
and  miss  on  this  question.  This  "exhaustion"  requirement  should 
include  all  tribal  appellate  remedies  including  appeals  to  regional 
inter-tribal  courts  of  appeal  should  the  tribes  elect  to  enter  into  such 
inter-tribal  compacts. 

C2)  Review  should  be  limited  to  the  record  of  proceedings  in  the 
tribal  courts  where  such  a  record  has  been  maintained.  At  this  time 
many  tribal  courts  do  not  maintain  a  record  of  court  proceedings.  All 
tribal  courts  could  easily  be  equipped  with  recording  devices  at  a 
nominal  expense  if  the  Congress  is  genuinely  concerned  about  tribal 
courts  being  courts  of  record. 

(3)  The  review  should  not  turn  on  procedural  niceties  but  rather 
should  be  premised  on  fundamental  fairness  based  on  the  entire  record. 
Contrary  to  most  criminal  law  rules,  doubts  should  be  resolved  in 
favor  of  the  tribe  rather  than  the  individual.  It  must  be  remembered 
that  we  are  talking  here  of  courts  with  limited  penal  power. 

(4)  The  Task  Force  recommends  reconsideration  of  the  jurisdic- 
tional provisions  of  this  Act — or  rather  the  lack  of  jurisdictional  pro- 
visions. This  Section  providing  for  habeas  corpus  review  is  the  only 
jurisdictional  provision  in  this  Act.  Yet  as  far  back  as  1973  of  some 
40  or  50  cases  decided  under  this  Act,  onlv  3  involved  a  criminal 
matter.  As  the  situation  stands,  the  jurisdictional  reach  of  federal 
courts  and  the  remedial  orders  which  they  feel  free  to  enter  is  virtually 
unlimited.  This  is  in  complete  contrast  to  all  other  federal  civil-rights 
legislation  and  is  of  dubious  legalitv. 

See  discussion  Part  IV,  pages  37-45.  Limitations  on  the  scope  of 
jurisdiction  under  this  Act  should  be  defined. 

(~))  Congress  should  enact  provisions  to  make  it  crystal  clear  that 
this  Act  was  not  intended  as  n  general  waiver  of  sovereign  immunity 
of  the  tribes.  The  holding  in  Loncassion  v.  Leekity,  334  F.  Snpp.  370 
(DC.  N.M.,  1971)  authorizing  a  money  judgment  against  the  tribe 
should  be  specifics lly  rejected  by  Congress. 
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!  In  connection  with  this  last  recommendation,  the  Task  Force  calls 
particular  attention  to  the  Memorandum  of  Mr.  Harry  R.  Sachse,  a 
hember  of  the  Solicitor  General's  Staff,  to  the  Solicitor  General  dated 
Jay  30, 1974,  regarding  the  position  the  Department  of  Justice  should 
ssume  on  the  sovereign  immunity  from  suit.  This  memorandum  is 
r  tt ached  to  this  Keport.  See  Appendix  II,  Part  V,  Exhibit  16,  page 
I :  310. 
Mr.  Sachse  urged  the  following  positions : 

i  (a)  YVe  should  state  that  in  our  view  28  U.S.C.  1343(4)  gives  federal  courts  the 
ight  to  enforce  substantive  provisions  of  the  Act  but  that  such  actions  cannot 
he  brought  against  the  Tribe  as  such  because  of  its  immunity — discussing  civil 
.•ights  cases  which  are  uniformly  brought  against  state  officials  not  the  states. 
Eds  position  is  within  the  area  that  Civil  Rights  considers  arguable,  and  sup- 
ioits  our  client's  (Interior's)  position. 

I  (6)  As  to  money  judgments  we  should  argue  that  the  tribes  immunity  has 
lot  been  waived  and  we  should  point  out  Edelman  v.  Jordan,  decided  March  25. 
[974,  as  an  analogy  plus  the  specificity  with  which  this  kind  of  attribute  of 
sovereignty  must  be  waived.  I  think  both  Civil  Rights  and  Interior  would  agree 
!;ve  are  on  strong  ground  here. 

(c)   We  should  also  argue  that  by  analogy  to  Barr  v.  Mateo  (and  our  petition 
n  Cronrath)  the  tribal  officers  working  within  their  scope  of  duty,  have  an  im- 
punity from  suit  for  a  money  judgment. 

I  In  other  words  we  should  argue  that  an  Indian  tribe,  like  any  government, 
fnust  have  some  sovereign  immunity  and  some  protection  for  its  officers  if  it  is 

0  be  able  to  govern  fairly — rather  than  under  intimidation  by  legal  action.  See 
fustice  Harlan's  opinion  in  Barr  for  an  exposition  of  this.  But  Congress  has 
ilso  passed  a  civil  rights  act  giving  rights  to  individual  Indians  which  must  be 
m forced. 

In  doing  so,  Congress  also  has  indicated  its  intent  to  interfere  as  little  as  pos- 
sible with  the  right  of  the  Indians  to  manage  their  own  affairs.  The  scheme 
vhich  we  present,  which  allows  mandamus  of  officials  to  enforce  rights  but  pro- 
;ects  the  Tribe  from  suit  and  the  Tribe  and  the  officials  from  money  judgments 

1  the  accommodation  of  these  principles  accepted  in  other  areas  of  the  law  and 
Particularly  appropriate  here  in  light  of  the  self-determination  promised  In- 
lians,  and  their  lack  of  financial  resources. 

The  Task  Force  believes  these  positions  are  adequate  to  remedy  the 
oroblem  posed  by  the  Loncassion  case  referred  to  above,  but  it  does  not 
serve  to  draw  definite  boundaries  around  the  type  of  conduct  the  Act 
■  intended  to  cover.  Our  recommendations  for  definition  of  the  juris- 
lictional  boundaries  remains. 

As  a  final  comment  to  this  Chapter  on  Jurisdiction  and  Procedure, 
:he  Task  Force  notes  that  we  have  proposed  numerous  rules  for  inter- 
pretation of  federal  laws  in  Part  V,  Chapter  1.  many  of  which  go 
o  jurisdictional  issues.  In  particular,  we  support  a  construction  of 
he  Major  Crimes  Act  which  recognizes  the  concurrent  juris- 
liction  of  the  tribes  over  offenses  named  therein  ;  we  support  a  restric- 
ive  interpretation  with  regard  to  the  application  of  the  Assimilative 
Crimes  Act  within  Indian  country;  and  we  support  amendment  of 
:hose  provisions  of  Title  IV  of  the  1968  Civil  Rights  Act  (25  U.S.C. 
L321-1326)  in  accordance  with  the  principles  of  S.  2010,  94th  Congress. 
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Chapter  10.  Miscellaneous 

This  portion  of  the  revised  Code  would  contain  miscellaneous 
[statutes  limited  in  application  to  specifically  named  tribes.  The  pro- 
•oosed  new  Part  in  the  Code  would  contain  five  chapters  as  follows: 

|  1.  Statutes  applicable  to  the  Five  Civilized  Tribes  and  Osage. 
[  2.  Judgment  Fund  and  Tribal  Fund  Acts. 

3.  Termination  Acts. 
!   4.  Restoration  Acts, 
j   5.  Other  Special  Acts. 

The  bulk  of  these  special  statutes  appear  in  the  present  Title  25  from 
pec.  530  through  1300.  We  have  not  included  these  statutes  on  our 
Master  Chart,  nor  with  one  exception  do  we  offer  any  recommenda- 
tions for  their  revision.  We  do  recommend  that  serious  consideration 
be  given  to  bringing  the  Five  Civilized  Tribes  and  Osage  within  the 
coverage  of  the  general  laws  governing  Indian  affairs.  Numerous 
statutes  with  which  we  have  dealt  in  our  Chart  have  excluded  the 
Five  Civilized  Tribes  and  Osage  from  their  coverage.  Yet  within  a  few 
isections,  parallel  provisions  appear  governing  these  tribes.  We  are  of 
'the  opinion  that  these  tribes  are  or  should  be  endowed  with  all  of  the 
powers  and  all  of  the  limitations  that  attend  to  any  other  Indian 
tribes,  yet  this  separate  code  treatment  of  these  tribes  tends  to  deny 
it.  The  recent  case  of  Ear  jo  v.  Kleppe,  U.S.D.C.D.O,  Civ.  No.  74-189, 
decided  Sept.  1,  197G  lends  support  to  our  analysis  in  this  regard.  We 
recommend  that  specific  consideration  be  given  to  either  repeal  or 
amendment  to  the  Act  of  April  26,  1906  (34  Stat.  137)  pertaining  to 
the  Five  Civilized  Tribes  and  the  Act  of  June  28,  1906  (34  Stat.  539) 
regarding  the  Osage  tribe  in  order  that  they  be  on  par  with  all  other 
tribes. 
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PAKT  VI 


Research  Memoranda  Supporting  Major  Recommendations  on 
Consolidation,  Revision,  and  Codification  of  Title  25 


Part  VI.  Kesearch  Memoranda  Supporting  Major  Kecommenda- 
I   tions  on  Consolidation,  Revision  and  Codification  of  Title  25 

Part  VI  is  comprised  of  various  research,  memoranda  developed  to 
back  up  and  support  the  major  recommendations  which  the  Task 
Force  has  laid  out  in  the  Report  in  Part  V  for  the  consolidation, 
revision  and  codification  of  Title  25  of  the  United  States  Code.  We 
have  assigned  chapter  references  to  memoranda  in  this  Part  and 
referenced  them  to  the  various  Chapters  of  Part  V  which  they  support. 
; These  memoranda  are  as  follows : 

Chapter  1.  Current  Application  of  the  Indian  Reorganization  Act  of  Tribes 

that  Voted  to  Reject  the  Act.  (Supports  Part  V,  Chpt.  1,      Page 
Sec.  E.) 159 
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Subpart  2.  The  current  B.I. A.  and  I.H.S.  Preference  Guide- 
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cedurally Invalid 194 

Subpart  3.  The  Definition  of  Indian  for  Purposes  of  Prefer- 
ence        195 

Subpart  4.  Failure  to  Repeal  the  Pre-I.R.A.  Employment 
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Applicability  of  Preference  to  Programs  Trans- 
ferred out  of  the  B.I. A.  or  which  are  Indian 
Service  type  programs  within  the  Department 
of  the  Interior  and  other  Agencies 205 

Subpart  7.  Analysis  and  Recommendations  Concerning  the 
Failure  of  the  Indian  Health  Service  to  Imple- 
ment Indian  Preference 213 

C.  Analysis  and  Recommendations  Regarding  Federal-Indian  Con- 

tracting Preference.  (Supports  Part  V,  Chpt.  2,  Sec.  C.) 221 

Subpart  1.  Applicability  of  the  Indian  Self-Determination 
and  Education   Assistance   Act  to  all   Federal 

Agencies 221 

Chapter  3.  Leasing  of   Indian   Trust   Lands  for   Farming,    Grazing   and 

General  Purposes.  (Supports  Part  V,  Chpt.  3) 231 

Chapter  4: 

A.  Consolidation  and  Revision  of  Statutory  Authority  for  Leasing 

of  Indian  Lands  for  Mining  Purposes.  (Supports  Part  V,  Chpt.  4)       239 
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Timber  Resources  on  Indian  Lands.  (Supports  Part  V,  Chpt.  4)  _       247 
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Chapter  1.  Current  Application  of  the  Indian  Reorganization 
Act  to  Tribes  That  Voted  To  Reject  the  Act 

Section  18  of  the  Indian  Reorganization  Act  of  June  18,  1934 
(IRA,1  now  codified  at  25  U.S.C.  §  478  (1970)),  provides  in  part: 

This  act  shall  not  apply  to  any  reservation  wherein  a  majority  of  the  adult 
Indians,  voting  at  a  special  election  duly  called  by  the  Secretary  of  the  Interior, 
shall  vote  against  its  application. 

In  referendum  elections  held  from  1934  to  1936  pursuant  to  this 
measure,  at  least  73  tribes  voted  against  the  IRA.2  A  current  dispute 
centers  upon  the  effect  of  such  negative  votes,  i.e.,  to  what  extent,  if 
any,  do  the  provisions  of  IRA  apply  to  rejecting  tribes  and  their 
members  ? 

Three  different  interpretations  have  been  articulated:  (1)  the 
Department  of  the  Interior  has  maintained  since  passage  of  IRA 
that  all  provisions  of  the  act  are  inapplicable  to  rejecting  tribes  and 
the  members  thereof;3  (2)  the  three- judge  court  in  Mancari  v. 
Morton 4  ruled  that  a  negative  vote  affected  coverage  only  under  the 
tribal  organization  (§16,  25  U.S.C.  §476)  and  incorporation  (§17, 
25  U.S.C.  §477)  provisions  of  the  act;  and  (3)  a  recent  legal  thesis  5 
concludes  that  a  tribal  vote  of  rejection  would  preclude  application 
of  the  Act  to  the  tribe  as  an  entity  but  would  not  bar  eligibility  of 
tribal  members  for  individual  benefits  available  under  IRA 
provisions. 

Regardless  of  which  of  these  constructions  is  legally  permissible 
now,  we  have  recommended  in  Part  V,  Chapter  1-E  supra,  that  Con- 
gress should  amend  IRA  §  18  to  declare  that  the  provisions  of  the  Act 
are  applicable  to  all  Indian  tribes  and  their  members  as  defined  in  IRA 
§  19  (25  U.S.C.  §  479)  irrespective  of  the  results  of  prior  §  18  refer- 
endums.  Pending  Congressional  consideration  of  this  proposal.  Task 
Force  ^9  submits  that  the  Interior  Department  should  re-examine  its 
construction  of  §  18  to  comport  with  the  District  Court  decision  in 
Mancari.  The  Department  litigated  the  issue  in  Mancari,  lost,  and 
chose  not  to  appeal  the  matter  to  the  Supreme  Court.6  Accordingly,  it 
should  be  bound  by  the  three-judge  determination. 

1  48  Stat.  984,  25  U.S.C.  §  461  et  seq.  (1970). 

2  Annual  Report  of  the  Secretary  of  the  Interior  115  (1935). 

s  This  position  is  contained  in  a  Circular  entitled  "Analysis  and  Explanation  of  the 
Wheeler-Howard  Indian  Act,"  signed  by  Commissioner  John  Collier  shortly  after  passage 
of  the  IRA  in  June.  1934.  The  most  recent  exposition  thereof  appears  in  an  opinion 
dnted  April  9.  1975  from  the  Associate  Solicitor  for  Indian  Affairs  to  the  Commissioner 
of  Indian  Affairs,  entitled  "Definition  of  'Indian'  for  Preference  Eligibility." 

*  359  F.Supp.  585,  588  (D.N.M.  1973),  rev'd  on  other  grounds,  417  U.S.  535  (1974). 

5  Funke,  "Indian  Self-Determination  Through  Education  and  Employment  Preference," 
4  Amer.  Ind.  L.  Rev.  1.  26  (1975). 

8  An  opinion  written  by  the  Associate  Solicitor  for  Indian  Affairs.  Department  of  the 
Interior,  dated  April  9.  1975,  suggests  at  page  12  that  reversal  by  the  Supreme  Court  of 
thp  District  Court  decision  in  Mancari  concerning  the  constitutionality  of  Indian  em- 
ployment preference  casts  doubt  upon  the  validity  of  District  Court's  construction  of 
IRA  §18.  It  should  be  emphasized,  however,  that  the  §18  question  was  not  appealed  by 
the  Secretary  of  the  Interior  to  the  Supreme  Court,  and  the  unanimous  opinion  of  that 
Court  does  not  disturb  the  lower  court  holding  vis-a-vis  §  18  to  any  extent. 
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The  Mancari  court,  after  reviewing  the  diverse  provisions  of  IRA 
as  well  as  the  legislative  history  of  the  Act,  concluded  that : 

We  cannot  believe  that  Congress  intended  all  the  Indian  tribes  to  vote  ...  on 
other  provisions  found  in  the  Indian  Reorganization  Act  [besides  §  16  and  §  17]. T| 

We  find  additional  legislative  history,  not  cited  in  Mancari,  which1   > 
further  buttresses  the  conclusion  reached  in  that  ruling.  The  original 
version  of  IEA,  drafted  in  the  Interior  Department  under  the  super- 
vision of  John  Collier  and  Felix  Cohen,  did  not  contain  any  provision1   -;J 
for  tribal  referendum.8  Section  18  was  inserted,  as  Commissioner 
Collier  noted  in  Senate  hearings  on  the  proposed  legislation,  because 
Representative  Howard,  Chairman  of  the  House  Indian  Affairs  Com- 1 
mittee,  wanted  "to  give  the  Indians  complete  assurance  that  nothing 
was  going  to  be  railroaded  through  on  them."  9  Chairman  Howard 
explained  his  intent  on  the  House  floor  three  davs  prior  to  passage 
of  the  Act: 

A  few  Indian  tribes  asked  to  be  exempted  from  the  provisions  of  the  bill.  The 
committee  have  thought  it  unwise  to  force  even  home  rule  and  appropriations  on 
tribes  unwilling  to  accept  them  .  .  .  The  act  shall  not  apply  to  any  reservation 
wherein  a  majority  of  the  adult  Indians  vote  against  its  application.10 

The  last  sentence  of  this  statement  simply  tracks  the  language  of: 
§  18.  The  preceding  portion  of  the  Howard  remarks  suggests  to  us  that 
because  a  "few"  tribes  opposed  unspecified  "provisions  of  the  bill," 
§  18  was  inserted  to  permit  rejection  of  any  imposition  of  "home  rule     ; 
and  appropriations  on  tribes."  The  home  rule  provisions  of  the  Act  are.     ;; 
of  course,  25  U.S.C.  §§  476,  477.  The  only  appropriations  authorized 
for  tribes,  as  opposed  to  individual  Indians,  are  §§9  and  10  of  the  Act,     , 
25  U.S.C.  §§  469,  470,  both  of  which  relate  to  implementation  of  the 
two  home  rule  sections.  §  5  of  the  Act,  25  U.S.C.  §  465.  authorizes  an 
annual  appropriation  for  land  acquisition  on  behalf  of  both  tribes  and  j 
individual  Indians. 

None  of  these  provisions  by  their  terms  force  anything  upon  the 
tribes.  Tribal  organization  and  incorporation  under  the  Act  are 
optional  and  appropriations  therefore  would  be  available  only  if  a  tribe 
opted  to  organize  or  incorporate.  Obviously  the  Secretary  of  the  In- 
terior would  not  acquire  tribal  lands  with  §  5  appropriations  against 
the  wishes  of  the  affected  tribe. 

Thus,  §  18,  read  in  light  of  Congressman  Howard's  statement,  was 
essentially  a  shadow  provision  designed  mainly  to  allay  the  generalized 
resistance  of  a  few  tribes  to  provisions  of  the  Act  that,  independent  of 
§  18,  were  purely  optional  in  nature.  This  interpretation  is  corroborated 
by  a  colloquy  during  the  Senate  hearings  between  Commissioner  Col- 
lier and  Senator  Wheeler,  Chairman  of  the  Senate  Indian  Affairs 
Committee  and  co-sponsor  with  Representative  Howard  of  the 
legislation : 

Commissioner  Collier.  As  a  matter  of  fact,  that  section  [18]  was  put  in  at  a 
time  when  there  was  controversy  on  different  features  of  the  hill  [HR  7902,  the 
original  Interior  Department  proposal],  and  the  whole  section  could  now  go  out. 

The  Chairman.  I  do  not  see  the  necessity  of  it.  *  *  *  For  instance,  why  should 
you  want  to  put  in  this  act  that  you  could  not  educate  these  children  without  a 
majority  of  the  Indians  on  the  reservation  voting  for  or  against  it? 


7  359F.Snnp.  at  588. 

8H.R.  7902,  73d  Con?.,  2d  Sess.  (1934). 

9  Hearings  on  S.  2755  and  S.  3645  before  the  Senate  Committee  on  Indian  Affairs,  73d 
Con?..  2d  Sess.  262  (1934)  (hereinafter  cited  as  "1934  Senate  Hearings"). 

10  78  Cong.  Rec.  12056  (June  15,  1934)  (emphasis  added). 
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Commissioner  Collieb.  They  would  not. 
The  Chaibman.  I  do  not  see  any  necessity  for  that  at  all. 
1    Commissioner  Collieb.  The  whole  section  18  could  go  out. 
:    The  Chairman.  I  think  if  you  had  it  in  there  as  you  had  it  before  [i.e.,  in  the 
original  bill]  this  would  be  quite  a  different  thing,  but  I  think  this  simply  com- 
plicates your  bilL 
Commissioner  Collieb.  I  agree  with  you. 

Senator  Thomas  of  Oklahoma.  The  only  thing  this  [§  IS]  does  as  it  stands 
today  is  to  provide  a  legal  way  for  the  Indians  who  do  not  want  to  get  into  the 
act  to  get  out  from  under  its  operation. 
The  Chaibmax.  Yes,  but  in  each  instance  the  previous  provisions  [§§16  and 
•  17]  provide  that  before  the  provision  shall  apply  they  shall  take  a  majority 
!  vote.  Now,  they  vote  on  the  proposition  of  the  tribal  council,  and  so  forth,  *  *  *, 
■  and  certainly  you  do  not  want  to  have  a  majority  vote  as  to  whether  or  not  you 
.  are  going  to  educate  any  of  these  [under  §  11,  25  U.S.C.  §  471] ;  and  you  do  not 
want  to  have  a  vote  as  to  whether  you  are  going  to  buy  some  more  land  [under 
§  5,  25  U.S.C.  §  465],  do  you? 
Commissioner  Collieb.  No.u 

Thus  both  Senator  Wheeler  and  Commissioner  Collier  believed  §  18 
to  be  totally  unnecessary  since  the  original  Collier  bill  had  been 
amended  to  make  objectionable  provisions  optional  with  the  tribes.  In 
addition,  the  Senator  and  the  Commissioner  clearly  did  not  contem- 
plate that  the  majority  of  a  tribe,  by  voting  negatively  under  §  18, 
could  thereby  eliminate  eligibility  of  tribal  members  for  individual 
benefits  such  as  educational  loans,  land  purchases,  and  Indian  Service 
(now  BIA  and  IHS)  employment  preference  (IRA  §12,  25  U.S.C. 
§472).  In  light  of  these  views,  the  only  reasonable  interpretation  of 
§  18  is  that  it  was  intended,  as  Congressman  Howard  declared,  to 
reassure  tribes  that  "even  [optional]  home  rule"  would  not  be  imposed 
upon  them.12 


u  193.'f  Senate  Hearings,  supra  note  U.  at  202-203. 
12  See  note  10,  supra. 


Chapter  2.  Federal  Administration 

a.  federal  administration  of  indian  affairs  ;  the  impact  of 
reorganization  plan  no.  3  of  1950 

|To :  Task  Force  Members,  Task  Force  Xo.  9. 

(From :  Audie  Cross,  Legal  Intern,  Task  Force  Xo.  9. 

IDate:  August  16, 1976. 

This  paper  focuses  on  the  narrow  subject  of  the  impact  of  Reorgan- 
ization Plan  Xo.  3  of  1950  on  the  provisions  of  Title  25  of  the  U.S. 
[Code  affecting  the  administrative  structure  within  the  Department  of 
the  Interior  and  the  Bureau  of  Indian  Affairs.  This  paper  has  been 
reviewed  by  Mr.  Ralph  Eeeser,  of  the  Office  of  Legislative  Develop- 
ment, Bureau  of  Indian  Affairs,  and  revised  in  accordance  with  his 
suggestions.  The  Task  Force  extends  grateful  appreciation  for  his 
many  substantive  recommendations. 

The  earliest  statutes  still  having  direct  impact  on  the  organization 
and  structure  of  the  federal  administration  charged  with  carrying  out 
the  Congressional  policies  relating  to  Indian  Affairs  are  the  Act  of 
July  9, 1832,13  establishing  the  post  of  Commissioner  of  Indian  Affairs 
and  the  Act  of  June  30,  1834  14  providing  for  the  organization  of  the 
Department  of  Indian  Affairs,  establishing  numerous  departmental  of- 
ficers, and  making  all  such  officers  responsible  to  the  President  of  the 
United  States  and  to  regulations  promulgated  by  him.15  Portions  of 
these  Acts  remain  on  the  books  to  this  day.  See  for  example  25  U.S.C. 
1,2,9. 

Over  the  course  of  years  many  other  Acts  were  passed  adding  or 
deleting  subordinate  officers  or  changing  their  designated  statutory 
I responsibility.  By  the  late  1940's  the  hodge  podge  of  statutes  affecting 
jthe  federal  administrative  structure  was  recognized  to  be  a  nightmare. 
By  passage  of  the  Reorganization  Act  of  1949  16  steps  were  taken  by 
Congress  to  authorize  the  President  to  reorganize  the  federal  admin- 
istrative structure  and  to  provide  him  some  measure  of  latitude  in  fu- 
ture organizational  arrangements  of  the  Executive  branch  of  govern- 
jment.  On  March  13,  1950  the  President  forwarded  to  Congress  his 
Reorganization  Plan  Xo.  3  of  1950  17  providing  for  the  restructuring  of 
I  the  Department  of  the  Interior.  This  Plan  took  effect  on  May  24, 1950. 

By  the  terms  of  this  Plan  "all  functions  of  all  other  officers  of  the 
Department  of  the  Interior"  were  transferred  to  the  Secretary  of  that 
(Department,  with  such  authority  subject  to  delegation  by  him  as  he 
saw  fit.  This  reorganization  included  the  functions  of  the  Commis- 
Isioner  of  Indian  Affairs  and  his  subordinate  officers.  Thus,  at  the  stroke 
of  a  pen,  the  overlay  of  150  years  of  statutes  setting  up  or  establishing 

13  4  Stat.  564. 
M  4  Stat.  735. 

15  Cohen,  Handbook  of  Federal  Indian  Law,  1940,  72-76. 

16  Act  of  June  20,  1949,  63  Stat.  203. 

17  64  Stat.  1262. 
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authorities  and  duties  for  subordinate  officers  was  in  effect  struck 
from  the  statutes.  The  difficulty,  however  is  that  no  effort  was  made 
to  specifically  repeal  or  amend  prior  inconsistent  legislation  and  much 
of  the  earlier  legislation  continues  to  lie  useless  or  misleading  in  our  i: 
books  of  law. 

Each  section  of  Title  25  of  the  United  States  Code  (and  of  the,  j 
U.S.  Code  Annotated  and  the  U.S.  Code  Service)  provides  a  note  or 
notes  for  the  statutory  provision  codified  therein.  Reference  to  the 
1950  Reorganization  Plan  No.  3  appears  in  each  of  the  sections  under 
Title  25  which  in  some  way  deal  with  administrative  responsibility. 

This  paper  reviews  each  of  these  sections  to  ascertain  which  appear 
by  virtue  of  Reorganization  Plan  No.  3  to  be  completely  obsolete  and 
which  need  amendment  to  provide  the  correct  designation  of  the  re- 
sponsible  federal  officer  to  carry  out  the  terms  of  the  statutory  pro- 
vision  involved. 

It  must  be  emphasized  that  the  recommendations  set  forth  in  this 
memorandum  do  not  propose  to  change  existing  law  respecting  the  , 
powers  and  duties  of  the  Government  officers  charged  with  administer- 
ing the  law.  The  recommendations  are  directed  solely  toward  making 
the  provisions  now  appearing  in  Title  25  accurately  reflect  the  current 
state  of  the  law  as  provided  in  the  1950  Reorganization  Plan.  In  this  ( 
connection  we  draw  specific  attention  to  three  bills  introduced  in  the  i 
94th  Congress  (H.R.  4344,  H.R.  8536  and  H.R.  11258)  which  would1 
elevate  the  position  of  Commissioner  of  Indian  Affairs  to  that  of  an 
Assistant  Secretary  in  the  Department  of  the  Interior.  The  comments 
that  follow  make  no  attempt  to  take  such  proposals  into  consideration. 

The  following  is  a  list  of  our  findings: 

Title  25 — Chapter  1  {Bureau  of  Indian  Affairs) 

1.  Commissioner  of  Indian  Affairs. 

This  section  of  Title  25  states  that  the  Commissioner  of  Indian  , 
Affairs  should  be  appointed  by  the  President,  by  and  with  the  con-i  - 
sent  of  the  Senate.  This  statement  concerning  appointment  is  not  in 
conflict  with  the  intent  of  the  Reorganization  Plan  No.  3  of  195C 
which  transfers  all  powers  and  duties  from  subordinates  to  the  Secre- 
tary of  the  Interior.  Therefore,  no  change  in  Section  1  is  required, 

la.  Delegation  of  powers  and  duties  by  Secretary  of  the  Interior 
and  Commissioner  of  Indian  Affairs. 

Although  the  statement  authorizing  the  Secretary  to  delegate  his 
powers  and  duties  under  the  law  is  consistent  with  the  1950  Plan,  it 
is  unnecessary  as  it  is  superceded  by  the  Plan.  Title  43  U.S.C.  §  4151 
(note)  codified  the  Plan  and  contains  the  exact  wording  of  the  Plan. 
Despite  the  redundant  effect  of  Sec.  la,  because  of  its  explanatory 
value  we  recommend  it  be  retained  in  Title  25  with  a  cross-reference 
to  43  U.S.C.  §  1451  (note).  A  reference  should  be  made  to  Title  42 
for  functions  and  duties  of  the  Secretary. 

2.  Duties  of  Commissioners. 

This  section  concerns  duties  of  the  Commissioner  of  Indian  Affairs 
as  delegated  by  the  Secretary.  However,  under  the  1950  Plan,  "all 
functions  of  all  agencies  and  employees"  were  transferred  to  the  Secre- 
tary who  may  then  delegate  powers  at  his  discretion.  Pursuant  tc 
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| Sec.  2  of  the  Plan.  Title  25  U.S.C.  §  2  is  obsolete  and  should  be  revised 
jto  read :  "The  Secretary  of  the  Interior,  agreeable  to  such  regulations 
as  the  President  may  prescribe,  shall  have  the  management  of  all  In- 
dian affairs  and  all  matters  arising  out  of  Indian  relations." 

%a.  Assistant  or  deputy  commissioners,'  appointment ;  powers  and 
duties. 

The  power  of  the  Secretary  to  make  appointments  pursuant  to  the 
authority  of  Sec.  43  of  Title  5,  U.S.C.  does  not  appear  in  conflict  with 
the  1950  Plan  which  provides  for  appointment  by  the  Secretary  of 
"one  additional  Secretary  of  the  Interior"  and  creates  the  position  of 
•Administrative  Assistant  Secretary". 

The  power  of  the  Secretary  to  Appoint  Assistant  or  Deputy  Com- 
'missioners  of  B.I. A.  could  remain  in  Title  25  Sec.  2a  without  conflict 
with  the  Plan,  but  the  listing  of  the  powers  of  such  officers  is  obsolete 
as  the  1950  Plan  gave  these  functions  to  the  Secretary  of  the  Interior. 
Revision  of  this  section  is  indicated  and  should  include  the  designation 
"Secretarv  of  the  Interior"  to  replace  the  "Commissioner  of  Indian 
Affairs". 

Mr.  Reeser  comments  that  he  would  recommend  repeal  of  this  Sec- 
tion as  unnecessary,  superceded,  and  a  citation  to  a  repealed  Act,  pre- 
sumably the  Classification  Act  of  1949.  It  is  noted  that  Title  5  of  the 
U.S.  Code  was  completely  recodified  in  1966.  Sec.  43  of  Title  5  referred 
to  in  this  Section  now  appears  in  several  sections  of  the  revised  Title  5. 
See  reference  table  at  p.  XVII  of  Title  5. 

3.  Compilation  of  statutes  regulating  duties  of  Indian  agents  and 
inspectors. 

This  section  cover  duties  of  agents  (there  have  been  no  Indian  agents 
since  1908,  historical  note,  see  §  64  Title  25),  and  commissioners.  These 
duties  were  given  to  the  Secretary  of  the  Interior  under  the  1950  Plan. 
The  provision  codified  in  Sec.  3  should  be  amended  to  reflect  the  intent 
of  the  Plan :  "the  Secretarv  of  the  Interior"  should  replace  the  "Com- 
missioner of  Indian  Affairs" :  "Indian  agencies"  should  replace  "Indian 
agents". 

This  section  provides  for  compilation  and  printing  by  the  Com- 
missioner of  statutory  provisions  relating  to  the  duties  of  "Indian 
agents  and  inspectors".  The  provision  should  also  be  amended  to  mod- 
ernize the  references  (i.e..  there  have  been  no  Indian  agents  since  1908  : 
25  U.S.C.  64  note)  so  that  it  refers  to  current  Federal  administrators. 
Consideration  should  also  be  given  to  (1)  broadening  the  require- 
ment to  include  a  provision  that  copies  of  Kapplers,  Indian  Affairs 
Laws  and  Treaties  and  all  statutory  and  regulatory  supplements 
thereto,  and  copies  of  the  compiled  Solicitor's  Opinions  referred  to  in 
25  U.S.C.  1341,  be  supplied  to  tribal  government  officials. 

5.  Records  of  deeds  by  Indians  requiring  approval. 

The  duties  of  the  Commissioner  under  this  section  were  transferred 
to  the  Secretary  under  the  1950  Plan  and  the  statutory  provision  codi- 
fied in  the  section  should  be  amended  accordingly.  In  addition,  the 
provision  could  be  consolidated  with  the  provision  codified  in  25 
U.S.C.  11. 
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6.  Seal:  authenticated  and  certified  documents ;  evidence. 

This  section  provides  for  the  Commissioner  to  establish  and  use  a 
seal  for  the  Indian  office.  As  with  other  sections,  this  is  not  consistent 
with  the  1950  Plan  and  the  statutory  provision  involved  should  be 
amended  to  refer  to  the  Secretary  and  the  seal  of  the  Interior 
Department. 

7.  Fees  for  furnishing  certified  copies  of  records. 

Again,  this  section  should  be  changed  to  reflect  the  1950  Plan :  ref- 
erences to  the  "Commissioner"  should  be  replaced  by  the  "Secretary 
of  the  Interior." 

8.  Accounts  for  claims  and  disbursement. 
The  provision  codified  in  section  8  is  not  consistent  with  the  1950 

Plan,  but  rather  than  amending  it,  it  should  be  repealed  as  unneces- 
sary in  view  of  the  general  provision  in  31  U.S.C.  75. 

10.  Employee  to  sign  letter: 

The  statute  involved  should  be  repealed  as  unnecessary. 

12.  Agent  to  negotiate  commutation  of  annuities. 

The  statute  involved  is  obsolete  and  should  be  repealed. 

IS.  Expenditure  of  appropriations  by  Bureau  of  Indian  Affairs. 

The  provision  is  the  codification  of  the  Snyder  Act  of  1921  which 
provides  the  basic  authorization  for  appropriations  for  programs  and 
functions  of  the  Bureau  of  Indian  Affairs  and  for  those  health  related 
BIA  programs  and  functions  transferred  to  the  Department  of  Health, 
Education,  and  Welfare  under  a  1954  Act  (see  42  U.S.C.  2001)  and 
administered  by  the  Indian  Health  Service.  To  be  consistent  with  the 
1950  Plan,  the  statute  involved  should  be  amended  to  provide  the  au- 
thority to  the  Secretary  rather  than  to  the  Bureau  of  Indian  Affairs 
under  his  supervision.  The  statute  could  be  amended  to  delete  "The 
Bureau  of  Indian  Affairs  under  the  supervision  of  the  Secretary  of 
the  Interior  shall"  and  substitute  "The  Secretary  of  the  Interior  (and, 
with  regard  to  the  functions,  responsibilities,  authorities,  and  duties 
transferred  from  said  Secretary  under  section  1  of  the  Act  of  August  5, 
1954  (68  Stat.  674),  the  Secretary  of  Health,  Education,  and  Welfare) 
shall." 

Although  deletion  of  the  reference  to  the  Bureau  of  Indian  Affairs 
would  be  necessary  to  make  the  provision  consistent  with  the  1950 
Keorganization  Plan,  we  recommend  that  the  reference  be  continued 
in  any  new  codification  to  make  clear  that  the  primary  instrument  of 
the  Secretary  for  the  delivery  of  services  to  the  Indian  people  and 
governments  shall  be  the  Bureau  of  Indian  Affairs. 

H.  Money  accruing  to  Indians  from  Veterans'1  Administration  or 
other  governmental  agencies. 
The  provision  is  not  inconsistent  with  the  1950  Plan. 

Title  25 — Chapter  2  ( Officers  of  Indian  Affairs) 

25.  Superintendent  of  Five  Civilized  Tribes. 

The  provision  codified  in  this  Section  concerns  appointment  of  the 
Superintendent  for  the  Five  Civilized  Tribes,  with  authority  to  reor- 
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ganize  the  department  and  eliminate  unnecessary  jobs,  subject  to  ap- 
proval of  the  Secretary  of  the  Interior. 

The  provision  should  be  repealed  because  it  is  obsolete  and  incon- 
sistent with  the  1950  Plan. 

25  a.  Same,  application  of  civil  service  J  axes. 

The  provision  codified  in  section  25a  made  the  Superintendent's 
position  subject  to  the  competitive  civil  service  system,  thereby  over- 
riding the  provision  in  25  U.S.C.  25  which  had  made  the  position  a 
Presidential  appointment  subject  to  Senate  confirmation.  Although 
the  provision  is  not  inconsistent  with  the  1950  Plan,  it  should  be  re- 
pealed as  obsolete  along  with  the  repeal  of  the  Provision  in  25  U.S.C. 
25. 

33.  Superintendents  in  charge  of  reservations ;  administration  of 
oath  of  office. 

The  provision  codified  in  this  section  states  that  Superintendents  are 
authorized  to  administer  oaths  of  office  to  subordinates.  The  provision 
is  obsolete  as  the  1950  Plan  transferred  the  authority  to  the  Secretary 
and  authorized  him  to  delegate  such  functions.  Further,  the  Secre- 
tary has  general  authority  to  authorize  the  administration  of  oaths 
to  new  employees  under  5  U.S.C.  2903  (b) . 

The  provision  in  section  33  should  be  repealed. 

36.  Special  agents  and  other  officers  to  administer  oaths. 

The  provision  codified  in  this  section  concerns  the  administration 
of  oaths  in  connection  with  investigations  of  Indian  agencies  and 
schools. 

To  be  consistent  with  the  1950  Plan,  the  provision  should  be 
amended  to  provide  :  "In  connection  with  the  administration  of  Indian 
Affairs,  the  Secretary  of  the  Interior  may  administer  or  authorize  the 
administration  of  oaths  to,  and  examine,  or  authorize  the  examina- 
tion, under  oath  of  any  person  or  persons. " 

Ifi.  Limits  of  superintendents,  agencies,  and  sub-agencies. 

The  provision  codified  in  this  section  authorizes  the  Secretary  of  the 
Interior  to  establish  the  limits  of  each  superintendency,  agency,  or  sub- 
agency  by  tribes  or  geographical  boundaries.  The  provision  is  not  in- 
consistent with  the  1950  Plan  but  is  obsolete  and  unnecessary. 

Jfl.  Special  agents  and  commissioners. 

The  provision  codified  in  this  section  states  that  agents  and  com- 
missioners not  appointed  by  the  President  shall  be  appointed  by  the 
Secretary  of  the  Interior.  The  provision  is  not  in  conflict  with  the 
1950  Plan,  but  is  obsolete  and  unnecessary. 

4-1  a.  Indian  Inspectors. 

The  provision  states  that  certain  Indian  inspectors  are  to  be  in- 
cluded in  the  classified  service.  It  is  not  inconsistent  with  the  1950 
Plan  but  it  is  obsolete  and  unnecessary.  There  are  no  longer  any  In- 
dian inspectors. 

44.  Employment  of  Indians. 

This  section  states  that  Indians  shall  be  employed  where  "Prac- 
ticable" in  the  Indian  Service  and  related  agencies  and  that  the  Sec- 
retary of  the  Interior  and  the  Commissioner  of  Indian  Affairs  share 
the  responsibility  for  enforcing  the  provision. 
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The  provision  is  inconsistent  with  the  1950  Plan  to  the  extent  that 
it  states  that  the  Commissioner  has  a  duty  for  enforcement.  It  could 
be  amended  to  eliminate  the  reference  to  the  Commissioner.  At  the 
same  time,  the  terminology  in  the  provision  could  be  modernized  and 
it  could  be  combined  with  the  Indian  preference  provision  in  25  U.S.C. 
472. 

4-5.  Preference  to  Indians  qualified  for  duties. 

As  with  the  previous  section,  this  provision  is  not  inconsistent  with 
the  1950  Plan  but  the  terminology  could  be  modernized  and  the  pro- 
vision could  be  combined  with  the  one  in  25  U.S.C.  472. 

46.  Preference  to  Indians  in  employment  of  clerical,  mechanical, 
and  other  help. 
Same  comment  as  for  25  U.S.C.  45. 

Il7.  Employment  of  Indian  labor  and  purchase  of  products  of 
Indian  industry. 

This  section  is  the  codification  of  the  so  called  "Buy  Indian  Act'1 
and  includes  reference  to  employment  of  Indians  as  well  as  the  pur- 
chase of  Indian  made  products. 

There  is  no  inconsistency  with  the  1950  Plan,  but  insofar  as  it  re- 
lates to  preference  in  employment  as  opposed  to  purchase  of  Indian 
products,  it  should  be  merged  with  25  U.S.C.  472. 

53.  Disbursing  officers :  acting  clerks. 

The  provision  codified  in  this  section  concerns  disbursing  agents 
of  the  Indian  Service  authorizing  another  employee  to  act  in  their 
place  "with  the  approval  of  the  Commissioner  of  Indian  Affairs".  The 
provision  is  inconsistent  with  the  1950  Plan  which  transferred  all  of 
the  Commissioner's  authority  and  duties  to  the  Secretary  of  the  In- 
terior. Therefore  the  provision  should  be  amended  to  replace  "the 
Commissioner  of  Indian  Affairs"  with  "The  Secretary  of  the  In- 
terior". In  addition,  the  terminology  in  the  section  could  be  mod- 
ernized. 

56.  Quarters*  fuel  and  light  for  employees. 

The  provision  codified  in  this  section  authorizes  the  Secretary,  at 
his  discretion  to  allow  quarters,  fuel,  and  light  to  be  provided  to  cer- 
tain employees  of  the  Indian  Service  whose  salary  may  then  be  fixed 
on  that  basis. 

The  provision  is  not  inconsistent  with  the  1950  Plan. 

57.  Heat  and  light  for  employees*  quarters. 

The  provision  codified  in  this  section  authorizes  the  Secretary  to 
provide  those  employees  in  the  Indian  Service  who  are  furnished 
quarters  the  necessary  heat  and  light  for  such  quarters  without 
charge. 

The  provision  is  not  inconsistent  with  the  1950  Plan. 

58.  Limitation  on  number  and  Jcind  of  employment. 

The  provision  codified  in  this  section  authorizes  the  Secretary  to 
determine  the  number  and  kind  of  employees  at  each  agency  and 
"none  other  shall  be  employed."  The  provision  is  not  inconsistent  with 
the  1950  Plan  but  is  no  longer  necessary.  The  Code  section  cites  five 
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statutes  as  authority,  the  last  of  which  was  repealed  by  the  Act  of 
September  6,  1966  (80  Stat.  647).  We  recommend  the  prior  Acts  also 
be  repealed  so  as  to  eliminate  this  section  from  the  Code. 

59.  Transfer  of  funds  for  payment  of  employees ;  details  for  other 

service. 

The  provision  codified  in  this  section  authorized  the  Secretary 
under  certain  circumstances  to  transfer  funds  appropriated  for  the 
salaries  of  specified  employees  at  any  agency,  for  use  for  the  pay  of 
other  employees  at  such  agency.  He  may  also  detail  specified  employees 
to  other  duties  when  they  are  not  required  for  the  duties  for  which 
they  were  employed. 

The  provision  is  not  inconsistent  with  the  1950  Plan  but  it  is  obso- 
lete in  view  of  the  Plan.  We  therefore  recommend  repeal. 

61.  Estimates  for  personal  services  in  Indian  office. 

This  section  concerns  annual  estimates  for  personal  services  re- 
quired in  the  Indian  office.  It  is  not  inconsistent  with  the  1950  Plan 
but  it  is  obsolete  and  should  be  repealed. 

63.  Consolidation  of  agencies. 

The  provision  codified  in  this  section  authorizes  the  President  to 
consolidate  agencies  and  (with  their  consent)  certain  tribes. 
The  provision  is  not  inconsistent  with  the  1950  Plan. 

66.  Duties  of  agency  devolved  on  superintendent  of  Indian  School. 

The  provision  codified  in  this  section  authorizes  the  Commissioner, 
with  the  Secretary's  approval,  to  transfer  the  duties  of  any  Indian 
agency  or  part  thereof  to  the  superintendent  of  the  Indian  school  at 
such  agency.  The  Commissioner  is  authorized  to  increase  the  salary 
of  such  a  superintendent  by  up  to  $300  per  year. 

The  provision  is  inconsistent  with  the  1950  Plan  because  of  the 
authority  given  the  Commissioner.  In  addition,  the  provision  is  obso- 
lete and  should  be  repealed  rather  than  amended. 

68.  Employees  not  to  trade  with  Indians. 

The  provision  codified  in  this  section  prohibits  trading  by  employees 
in  Indian  affairs  with  Indians  except  for.  and  on  account  of,  the 
United  States. 

This  is  not  inconsistent  with  the  1950  Plan,  however  it  should  be 
modernized  and  combined  with  the  provision  in  25  U.S.C.  68a. 

68a.  Same;  purchase  from  Indians  by  employees. 

This  section  concerns  purchase  of  arts  and  crafts  objects,  other 
products,  and  services  from  Indians  by  Federal  employees.  The  pro- 
vision is  not  inconsistent  with  the  1950  Plan,  but  it  should  be  consoli- 
dated with  Sec.  68. 

Title  25 — Chapters  (Agreements  with  Indians) 

81.  Contracts  with  Indian  tribes  or  Indians. 

The  provision  codified  in  this  section  states  requirements  for  cer- 
tain contracts  and  agreements  with  Indians  and  includes  a  provision 
that  such  contracts  must  be  approved  by  the  Secretary  of  the  Interior 
and  the  Commissioner  of  Indian  Affairs.  To  be  consistent  with  the 
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1950  Plan,  it  should  be  revised  to  delete  the  reference  to  the  "Com- 
missioner of  Indian  Affairs". 

82.  Payments  under  contracts;  aiding  in  making  prohibited 
contracts. 

The  provision  codified  in  this  section  concerns  the  means  of  pay- 
ment to  an  agent  or  attorney  of  an  Indian,  Indians,  or  a  tribe  under 
contract. 

The  provision  is  inconsistent  with  the  1950  Plan  in  that  it  contains 
references  to  the  Commissioner  and  the  Secretary  sharing  a  duty  to 
ascertain  compliance  with  the  contracts  or  agreements.  The  provision 
should  be  amended  to  exclude  the  reference  to  the  Commissioner. 

8Jf.  Assignments  of  contracts  restricted. 

The  provision  codified  in  this  section  states  that  an  assignment  of  a 
contract  is  valid  if  it  contains  the  names  of  the  assignees,  their  ad- 
dresses and  residences.  Also  required  is  the  consent  and  endorsement 
of  such  assignments  by  the  Secretary  and  the  Commissioner.  This 
reference  to  the  Comissioner  is  inconsistent  with  the  1950  Plan  and 
should  be  deleted. 

Title  25 — Chapter  4  (Performance  of  Obligations) 

96.  Copies  of  contracts  furnished  to  General  Accounting  Office 
before  payment. 

The  provision  codified  in  this  section  concerns  the  duty  of  the 
Commissioner  and  other  officers  to  provide  copies  of  contracts  to  Gen- 
eral Accounting  Office  before  payment  can  be  made. 

This  section  is  inconsistent  with  the  1950  Plan.  The  provision  should 
be  repealed  rather  than  amended  because  it  is  obsolete  in  light  of  the 
general  provisions  in  41  U.S.C.  20  and  31  U.S.C.  49,  67(b),  71,  72, 
and  75. 

97.  Proposals  or  bids  for  contracts  to  be  preserved. 

The  provision  codified  in  this  section  states  that  bids  and  proposals 
for  contracts  (and  related  documents)  with  the  Indian  Service  shall 
be  filed  with  the  contract  in  the  General  Accounting  Office. 

The  provision  is  not  in  conflict  with  the  1950  Plan.  However,  the 
provision  is  not  necessary  in  light  of  the  general  provisions  in  41 
U.S.C.  20  and  31  U.S.C.  49  and  75.  It  should  therefore  be  repealed. 

98.  Purchase  of  supplies  without  authority. 

The  provision  codified  in  this  section  provides  that  claims  for 
supplies  for  Indians  purchased  without  authority  of  law,  shall  not  be 
paid  for  appropriated  funds. 

The  provision  is  not  inconsistent  with  the  1950  Plan.  However,  the 
provision  is  unnecessary  in  light  of  the  general  provisions  in  41  U.S.C. 
11  and  31  U.S.C.  665  and  should  therefore  be  repealed. 

99.  Contracts  for  supplies  in  advance  of  appropriations. 

The  provision  codified  in  this  section  authorizes  the  Commissioner 
(subject  to  the  Secretary's  approval)  to  contract  for  goods  and  serv- 
ices for  the  ensuing  fiscal  year,  subject  to  the  subsequent  availability 
of  appropriations. 
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To  be  consistent  with  the  1950  Plan  the  provisions  should  be 
amended  to  delete  the  reference  to  the  Commissioner  and  provide  the 
authority  to  the  Secretary. 

101.  Payment  for  wagon  transportation. 

This  section  is  not  inconsistent  with  the  1950  plan. 

102.  Payment  of  costs  for  furnishing  coal  for  Indian  Service. 

The  provision  is  not  inconsistent  with  the  1950  Plan,  however,  it  is 
obsolete  and  unnecessary.  We  recommend  repeal. 

101f.  Purchase  of  articles  manufactured  at  schools. 

Under  the  provision  codified  in  this  section  the  Secretary  is  au- 
thorized to  purchase  for  use  in  the  Indian  Service  articles  which  are 
manufactured  in  Indian  manual  and  training  schools. 

The  provision  is  not  inconsistent  with  the  1950  Plan.  This  section  has 
been  relied  upon  as  authority  for  Indian  preference  and  as  authority 
for  purchase  of  Indian  products.  Insofar  as  preference  is  concerned, 
it  has  been  superceded  by  Sec.  472.  Regarding  purchase  of  Indian 
products,  sufficient  authority  is  given  in  Sec.  47.  Repeal  of  this  provi- 
sion should  be  considered. 

112.  Persons  present  at  delivery  of  goods  and  money. 

The  provision  codified  in  this  section  states  that  the  Superintendent, 
agent,  or  subagent,  together  with  such  military  officers  as  the  President 
may  direct,  shall  be  present  to  certify  delivery  of  goods  or  money  to 
Indians. 

The  provision  is  inconsistent  with  the  1950  Plan  but  should  be  re- 
pealed as  obsolete  rather  than  amended. 

113.  Mode  of  disbursements. 

The  provision  codified  in  this  section  provides  that  disbursement  of 
monies  to  Indians  to  fulfill  treaty  stipulations  shall  be  witnessed  by 
local  agents  and  interpreters. 

The  provision  is  not  consistent  with  the  1950  Plan  but  it  should  be 
repealed  as  obsolete  rather  than  amended. 

116.  Indian  18  years  of  age  to  have  right  to  receipt  for  annuity. 
The  provision  codified  in  this  section  concerns  receipts  for  annuity 

money  due  to  Indians  who  have  reached  the  age  of  18  years. 
The  provision  is  not  inconsistent  with  the  1950  Plan. 

117.  Payments  per  capita  to  individual  Indians. 

This  section  provides  that  per  capita  payments  to  Indians  shall  be 
paid  by  a  government  officer  designated  by  the  Secretary  of  the  In- 
terior. There  is  no  conflict  with  the  1950  Plan. 

118.  Payments  in  satisfaction  of  judgments. 

The  provision  codified  in  this  section  states  that  judgment  moneys 
appropriated  by  Congress  shall  be  paid  under  the  direction  of  "the 
officers  of  the  Interior  Department  charged  by  law  with  the  supervision 
of  Indian  affairs."  Interior's  payments  are  to  be  accounted  for  to  the 
Treasury. 

The  provision  could  be  considered  as  inconsistent  with  the  1950  Plan. 
However,  rather  than  amending  the  provision  it  should  be  repealed 
because  it  has  been  superceded  by  the  Act  codified  in  25  U.S.C.  1401- 
1407  and  provision  in  chapters  1A  and  2  of  title  31,  U.S.C. 
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128.  Appropriations  not  paid  to  Indians  at  war  with  United  States. 
The  provision  codified  in  this  section  is  not  inconsistent  with  the  1950 
Plan  but  it  should  be  repealed  as  obsolete. 

131.  Advances  to  disbursing  officers. 

The  provision  codfied  in  this  section  provides  that  disbursing  officers 
for  Indian  moneys  shall  settle  their  accounts  from  the  preceding  year 
with  the  Secretary  prior  to  advances  of  future  moneys.  Although  the 
provision  may  not  be  inconsistent  with  the  1950  Plan,  it  should  be 
repealed  as  obsolete.  See  chapter  2  of  Title  31,  U.S.C.  and  31  U.S.C. 
66c  (b). 

133.  Rolls  of  Indians  entitled  to  supplies. 

This  section  provides  that  at  the  beginning  of  each  fiscal  year  each 
Indian  Service  Agent  shall  make  out  rolls  of  Indians  entitled  to  sup- 
plies from  the  agency,  and  restricts  the  manner  in  which  the  agent 
shall  distribute  said  supplies. 

This  section  is  inconsistent  with  the  1950  Plan.  It  is  also  obsolete 
and  should  be  repealed. 

135.  Supplies  distributed  so  as  to  prevent  deficiencies. 

This  section  provides  that  supplies  shall  be  distributed  to  Indians 
in  proportions  that  prevent  deficiencies  in  appropriations  at  the  end 
of  the  year.  Obligations  are  not  to  exceed  appropriations,  unless  in 
compliance  with  existing  law. 

The  provision  is  inconsistent  with  the  1950  Plan  in  referring  to  a 
duty  of  the  Secretary  "and  the  officers  charged  by  law  with  the  distri- 
bution of  supplies  to  the  Indians".  However,  it  should  be  repealed  as 
obsolete  in  light  of  general  provisions  in  41  U.S.C.  11  and  31  U.S.C. 
665. 

137.  Supplies  distributed  to  able  bodied  males  on  condition. 

The  provision  codified  in  section  137  states  that  supplies  shall  be 
distributed  to  able-bodied  male  Indians  18  to  45  years  of  age  on  the 
condition  that  they  perform  work  as  prescribed  by  the  agent  on  the 
reservation  but  authorizes  the  Secretary  to  exempt  any  tribe  from  the 
requirement. 

The  provision  is  inconsistent  with  the  1950  Plan  in  stating  a  duty 
of  a  subordinate  of  the  Secretary.  Rather  than  amending  it,  the  provi- 
sion should  be  repealed  as  absolete. 

llf.6.  Report  of  Indians  present  and  receiving  food. 

The  provision  codified  in  section  146  states  the  duty  of  an  agent  to 
report  to  the  Commissioner  the  number  of  Indians  receiving  food  and 
supplies. 

The  provision  is  inconsistent  with  the  1950  Plan  but  should  be 
repealed  as  obsolete. 

151.  Deposits  in  bank  by  disbursing  agents. 

The  provision  codified  in  section  151  states  the  duty  of  Superintend- 
ents receiving  as  custodian  moneys  for  Indians  to  deposit  it  in  banks 
selected  by  them. 

The  bank  must  furnish  a  surety  bond  to  safeguard  the  deposit.  The 
surety  bond  is  subject  to  approval  by  the  Secretary. 
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This  section  is  inconsistent  with  the  1950  Plan  but  should  be  repealed 
as  superceded  by  the  provision  codified  in  25  U.S.C.  162a. 

154-  Proceeds  of  sales  of  land  not  subject  to  certain  deductions. 

The  provision  codified  in  section  154  provides  that  no  expenses  of  the 
public  land  service  (Bureau  of  Lands  Management)  shall  be  deducted 
from  land  sales  proceeds,  except  as  authorized  by  treaty  or  agreement. 

The  provision  is  not  inconsistent  with  the  1950  Plan. 

155.  Disposal  of  miscellaneous  revenues  from  Indian  reservations, 
etc. 

The  provisions  codified  in  section  155  authorizes  any  miscellaneous 
revenues  derived  from  Indian  reservations,  agencies,  and  schools  (ex- 
cept those  of  the  Five  Civilized  Tribes)  to  be  covered  into  the  U.S. 
Treasury  under  the  caption,  "Indian  moneys,  proceeds  of  labor."  These 
funds  are  available  for  expenditure  for  the  benefit  of  the  Indians 
involved  at  the  discretion  of  the  Secretary  but  subject  to  the  provision 
codified  in  25  U.S.C.  123. 

The  provision  is  not  inconsistent  with  the  1950  Plan. 

160.  Custody  of  stocks  or  bonds  held  in  trust  for  tribes. 

The  provision  codified  in  section  160  required  that  all  stocks,  bonds, 
or  other  securities  held  by  the  Secretary  of  the  Interior  on  June  10, 
1876  in  trust  for  Indian  tribes  were  to  be  transferred  to  the  Secretary 
of  the  Treasury.  It  also  prescribes  the  duties  of  the  latter  with  respect 
to  such  securities. 

The  provision  is  not  inconsistent  with  the  1950  Plan. 

Title  25 — Chapter  5  (Protection  of  Indians) 

176.  Survey  of  reservations. 

The  provision  codified  in  section  176  requires  that  any  survey  of 
Indian  lands  shall  be  under  the  direction  and  control  of  the  General 
Land  Office  (Bureau  of  Land  Management)  and  as  nearly  as  possible 
in  conformity  to  the  rules  and  regulations  under  which  public  lands 
are  surveyed. 

The  provision  is  inconsistent  with  the  1950  Plan  and  should  be 
amended  to  substitute  "Secretary  of  the  Interior"  for  "General  Land 
Office". 

178.  Fees  on  behalf  of  Indian  parties  in  contests  under  public  land 
laws. 

The  provision  codified  in  section  178  provides  that  in  contests  initi- 
ated under  the  public  land  laws  by  or  against  Indians,  the  Commis- 
sioner shall  pay  the  fees  on  behalf  of  the  Indian  parties,  with  the  ap- 
proval of  the  Secretary,  and  such  fees  shall  be  y2  the  amount  required 
by  law. 

The  provision  is  inconsistent  with  the  1950  Plan  and  should  be 
amended  to  refer  to  the  Secretary  of  the  Interior  rather  than  the 
Commissioner. 

185.  Protection  of  Indians  desiring  civilized  life. 

The  provision  codified  in  this  section  requires  the  agent  and  super- 
intendent of  a  tribe  to  take  measures  to  protect  those  Indians  whose 
tribes  have  treaties  with  the  government  and  who  have  received  allot- 
ments of  land  and  desire  to  adopt  the  habits  of  civilized  life. 
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The  provision  is  inconsistent  with  the  1950  Plan  but  it  should  be 
repealed  as  obsolete. 

187.  Suspension  of  chief  for  trespass. 

The  provision  codified  in  section  187  authorizes  district  Superin- 
tendents of  Indian  Affairs  to  suspend  a  chief  who  trespasses  in  viola- 
tion of  a  repealed  provision  formerly  codified  in  25  U.S.C.  186. 

The  provision  is  inconsistent  with  the  1950  Plan,  but  should  be 
repealed  as  obsolete. 

192.  Sale  by  agent  of  cattle  or  horses  not  required 

The  provision  codified  in  section  192  authorizes,  under  regulations 
of  the  Secretary,  the  agent  of  each  tribe  in  Indian  country  to  sell  for 
the  benefit  of  such  Indians  any  of  their  livestock  not  required  for  their 
use. 

The  provision  is  inconsistent  with  the  1950  Plan,  but  should  be 
repealed  as  obsolete. 

200.  Report  of  offense  or  case  of  Indian  incarcerated  in  agency  jail. 

The  provision  codified  in  section  200  requires  that  a  report  of  an 
incarceration  of  an  Indian  on  a  reservation  or  at  an  Indian  school 
shall  be  immediately  submitted  to  the  superintendent  of  the  reserva- 
tion or  his  designee. 

The  provision  is  inconsistent  with  the  1950  Plan.  However,  this 
Section  provides  part  of  the  basis  (together  with  annual  appropria- 
tions acts)  for  the  BIA's  law  enforcement  activities  and  Courts  of 
Indian  Offenses.  See  25  CFIi  Part  11.  Therefore,  it  should  be  amended 
to  read  in  a  manner  such  as  follows :  "The  Secretary  of  the  Interior 
shall  provide  for  the  maintenance  of  current  and  complete  records 
and  reports  of  all  offenses  or  cases  brought  before  Courts  of  Indian 
Offenses  and  of  all  incarcerations  in  jails  or  other  facilities  maintained 
by  him  in  connection  with  the  administration  of  Indian  affairs." 

Title  25 — Chapter  6  {Government  of  Indian  Country) 

£29.  Injuries  to  property  by  Indians. 

The  provisions  codified  in  section  229  states  that  if  an  Indian  harms 
property  of  anyone  lawfully  in  Indian  country  or  of  any  citizen  or 
inhabitant  of  the  U.S.  not  within  Indian  country  the  proper  super- 
intendent shall  make  application  to  such  Indian's  tribe  for  satisfac- 
tion. If  the  tribe  fails  to  make  satisfaction  within  a  year,  the  superin- 
tendent is  to  report  to  the  Commissioner,  "that  such  further  steps 
may  be  taken  as  shall  be  proper  in  the  opinion  of  the  President,  to 
obtain  satisfaction  for  the  injury." 

The  provision  is  inconsistent  with  the  1950  Plan,  but  should  be 
repealed  as  obsolete. 

203.  Depositions  by  agents  touching  depredation*. 

The  provision  codified  in  section  230  authorizes  superintendents  to 
administer  oaths  and  take  depositions  of  witnesses  touching  any  depre- 
dations under  the  provision  of  25  U.S.C.  229. 

The  provision  is  inconsistent  with  the  1950  Plan,  but  should  be 
repealed  as  obsolete. 
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231.  Enforcement  of  State  laics  affecting  health  and  education; 
entry  of  State  employees  on  Indian  lands. 

This  section  provides  that  the  Secretary  under  such  rules  and  regu- 
lations  as  he  may  prescribe,  shall  permit  entrance  of  state  authorities 
onto  Indian  lands  for  purposes  of  inspection  for  health  and  educa- 
tional purposes  and  enforcement  of  state  laws  relating  thereto,  pro- 
vided the  duly  constituted  body  of  a  tribe  first  consents  thereto. 

This  provision  is  not  inconsistent  with  the  1950  Plan. 

251.  Setting  up  distillery. 

The  provision  codified  in  section  251  imposes  a  $1,000  penalty  on 
every  person  who  sets  up  or  operates  a  distillery  in  Indian  country 
and  "the  superintendent.  Indian  Agent,  or  subagent  is  directed  to 
destroy  such  distilleries. 

The  provision  is  inconsistent  with  the  1950  Plan,  but  should  be 
repealed  as  obsolete,  or  the  penalty  portion  combined  with  the  provi- 
sions in  18  U-S.C.  1154-1156  and  the  remainder  revised  to  authorize 
the  Secretary  to  provide  by  regulation  for  the  destruction  of  illegal 
distilleries. 

261.  Power  to  appoint  traders  with  Indians. 

The  provision  codified  in  section  261  declares  that  the  Commissioner 
shall  have  sole  power  and  authority  to  appoint  traders  to  Indian 
tribes,  and  to  make  rules  and  regulations  concerning  land,  price  and 
quantity  of  goods. 

The  provision  is  inconsistent  with  the  1950  Plan  and  should  be 

amended  to  substitute  ''Secretary  of  the  Interior"  for  "Commissioner 

\  of  Indian  Affairs*'.  Consideration  should  also  be  given  either  to  giving 

the  Secretary  discretionary  authority  to  authorize  tribes  to  regulate 

traders. 

262.  Persons  permitted  to  trade  with  Indians. 

The  provision  codified  in  section  262  states  that  the  Commissioner 
shall  determine  who  may  trade  with  Indians. 

The  provision  is  inconsistent  with  the  1950  Plan.  This  provision 
should  be  consolidated  with  the  amended  provision  recommended  for 
25  U.S.C.  261  above. 

26Jf.  Trading  without  license :  white  persons  as  clerks. 

The  provision  codified  in  section  264  imposes  a  8500  penalty  and 
forfeiture  of  goods  for  trading  in  Indian  country  without  a  license 
issued  by  the  Commissioner.  It  also  provides  that  traders  may  not 
employ  white  clerks  unless  they  are  licensed  by  the  Commissioner  to 
do  so.  This  provision  does  not  apply  to  the  Five  Civilized  Tribes. 

^  The  provision  is  inconsistent  with  the  1950  Plan,  and  should  be  com- 
bined with  the  amended  provision  recommended  for  25  U.S.C.  261 
above. 

Title  25 — Chapter  7  {Education  of  Indians) 

272.  Superintend! en  t  of  Indian  schools. 

The  provision  codified  in  section  272  provides  for  a  Superintendent 
of  Indian  schools  to  be  appointed  by  the  President,  subject  to  Senate 
confirmation,  who  shall  inspect  all  schools  utilizing  Federal  funds  to 
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educate  Indian  children  and  report  his  findings  and  recommendations 
to  the  Commissioner.  The  Superintendent  shall  also  perform  such  other 
Indian  school  related  duties  as  maybe  prescribed  by  the  Secretary. 

The  provision  is  inconsistent  with  the  1950  Plan  but  should  either  be 
repealed  as  obsolete  or  revised  in  a  manner  consistent  with  the  1950 
Plan.  There  has  been  no  such  Superintendent  in  the  recent  past. 

272a.  Same;  other  duties. 

The  provision  codified  in  section  272a  states  that  the  Superintendent 
of  Indian  Schools  shall  perform  such  other  duties  as  maybe  imposed 
by  the  Commissioner  and  approved  by  the  Secretary. 

The  provision  is  inconsistent  with  the  1950  Plan,  and  should  be 
repealed. 

27 If.  Employment  of  Indian  girls  and  hoys  as  assistants. 

The  provision  codified  in  section  274  states  that  the  Commissioner 
shall  employ  Indian  girls  as  matrons  and  Indian  boys  as  farmers  and 
industrial  teachers  when  practicable. 

This  section  should  be  repealed  as  obsolete  and  as  duplicative  of 
the  authority  in  25  U.S.C.  44^47  and  472. 

275.  Leaves  of  absences  to  employees. 

The  provision  codified  in  section  275  provides  that  BIA  teachers 
may  be  allowed  additional  educational  leaves  of  absence  for  attendance 
at  educational  gatherings,  conventions,  institutions,  or  training  schools 
under  regulations  prescribed  by  the  Secretary. 

The  section  is  not  inconsistent  with  the  1950  Plan. 

279.  Rations  to  mission  schools. 

The  provision  codified  in  section  279  states  that,  under  regulation 
of  the  Commissioner,  mission  schools  may  receive  for  Indian  children 
enrolled  therein,  the  rations  of  food  and  clothing  to  which  such  chil- 
dren would  be  entitled  under  treaty  stipulations  if  living  with  their 
parents. 

The  provision  is  inconsistent  with  the  1950  Plan,  but  should  be  re- 
pealed as  obsolete. 

285.  Withholding  annuities  from  Osage  Indians  for  nonattendance 
at  schools. 

The  provision  codified  in  section  285  authorizes  the  Commissioner 
to  withhold  funds  due  Osage  minors  whose  parents  do  not  place  them 
in  school. 

The  provision  is  inconsistent  with  the  1950  Plan  but  should  be  re- 
pealed as  obsolete. 

286.  Sending  child  to  school  out  of  State  without  consent. 

The  provision  codified  in  section  286  prohibits  the  sending  of  any 
Indian  child  from  a  reservation  to  an  out-of -State  school  without  the 
consent  of  a  parent  or  if  neither  is  living,  of  the  next  of  kin.  It  also 
prohibits  Federal  employees  from  seeking  to  induce  such  consent  by 
withholding  rations  or  other  improper  means.  Consent  is  to  be  cer- 
tified ns  voluntary  by  the  reservation  agent  to  the  Commissioner. 

The  provision  is  inconsistent  with  the  1950  Plan,  but  should  be  re- 
pealed as  absolete. 
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288.  White  children  in  Indian  day  schools. 

The  provision  codified  in  section  288  authorizes  white  children  to 
attend  Indian  day  schools  under  rules  and  regulations  and  upon  pay- 
ment of  fees  prescribed  by  the  Commissioner.  Such  fees  are  not  to 
exceed  those  charged  for  public  schools  in  the  State  or  county  where 
the  school  is  located. 

The  provision  is  inconsistent  with  the  1950  Plan  and  should  be 
amended  to  substitute  "Secretary  of  the  Interior"  for  "Commissioner 
of  Indian  Affairs"  and  "non-Indian"  for  "white"  and  to  revise  the 
meaningless  fee  provision  since  public  schools  are  free. 

289.  White  children  in  Indian  boarding  schools. 

The  provision  codified  in  section  2SS  authorizes  white  children  to 
attend  Indian  boarding  schools  under  rules  and  at  fees  prescribed  by 
the  Commissioner. 

The  provision  is  not  consistent  with  the  1950  Plan  and  should  be 
amended  to  make  the  two  substitutions  noted  for  25  U.S.C.  288  above. 
Consideration  should  be  given  to  combining  the  provisions  in  sections 
288  and  289  into  a  single  uniform  authorization  without  precluding 
a  differential  between  fees  for  day  and  boarding  schools. 

292.  Suspension  or  discontinuance  of  schools. 

The  provision  codified  in  section  292  authorizes  the  Commissioner 
to  suspend  or  discontinue  any  reservation  Indian  school,  and  with  the 
approval  of  the  Secretary,  sell  any  reservation  school  building  or  plant 
that  is  no  longer  desirable  as  a  school  on  a  reservation  and  invest  the 
proceeds  in  other  school  buildings  and  plants. 

The  provision  is  inconsistent  with  the  1950  Plan  and  should  be 
amended  to  reflect  the  authority  in  the  Secretary. 

295.  Supervision  of  expenditure  of  appropriations  for  school  pur- 
poses. 

The  provision  codified  in  section  295  requires  that  all  expenditures 
of  funds  appropriated  for  Indian  schools  shall  be  at  all  times  under 
the  supervision  and  control  of  the  Commissioner  and  in  conformity 
with  such  conditions,  rules,  and  regulations  as  he  prescribes,  subject 
to  the  supervision  of  the  Secretary. 

The  provision  is  inconsistent  with  the  1950  Plan  but  should  be  re- 
pealed since  it  adds  nothing  to  the  authority  provided  bv  the  "Snvder 
Act"  codified  in  25  U.S.C.  13. 

302.  Indian  Reform  School;  rules  and  regulations ;  consent  of  par- 
ents to  placing  youth  in  reform  school. 

The  provision  codified  in  section  302  authorized  and  directed  the 
Commissioner,  under  the  Secretary's  direction,  to  designate  one  BIA 
school  to  be  an  "Indian  Reform  School"  and  make  rules  and  regula- 
tions for  its  conduct  and  the  placing  of  youth  therein.  The  consent 
of  parents  is  not  required  for  such  placements. 

The  provision  is  not  consistent  with  the  1950  Plan  and  should  be 
amended  to  reflect  that  the  duty  is  in  the  Secretary.  Inquiry  should  be 
made  to  BIA  as  to  whether  this  provision  is  now  obsolete. 


178 

Title  25 — Chaffer  7  (A  Social  and  Economic  Welfare) 

305.  Indian  Arts  and  Crafts  Board;  creation  and  composition;  per 
diem  payments. 

The  provision  codified  in  section  305  created  the  Indian  Arts  and 
Crafts  Board  in  the  Department  of  the  Interior  and  authorizes  the 
Secretary  to  appoint  the  5  commissioners  making  up  the  Board.  The 
commissioners  are  unpaid  (except  for  per  diem  and  expenses)  and 
serve  4-year  terms. 

The  provision  is  not  inconsistent  with  the  1950  Plan. 

305a.  Promotion  of  economic  welfare  through  development  of  Arts 
and  Crafts;  powers  of  Board. 

The  provision  codified  in  section  305a  describes  the  function,  duty 
and  powers  of  the  Indian  Arts  and  Crafts  Board.  The  provision  ap- 
pears to  be  inconsistent  with  the  1950  Plan  and  may  need  amendment 
to  reflect  the  fact  that  the  Secretary  has  such  function,  duty,  and 
powers.  However,  unlike  most  provisions  analyzed  in  this  paper,  the 
functions  and  duties  described  herein  go  to  the  heart  of  the  purpose  for 
creating  this  ''Board.*'  If  the  1950  Plan  transferred  all  the  powers  and 
duties  of  this  Board  to  the  Secretary,  then  the  Board  exists  at  the 
Secretary's  pleasure  and  this  section  should  be  amended  to  reflect  this. 

305b.  Rules  and  regulations :  submission  to  Secretary  of  Interior. 

The  provision  codified  in  section  305b  authorizes  the  Arts  and  Crafts 
Board  to  prescribe  rules  and  regulations  by  which  to  conduct  its  busi- 
ness and  exercise  its  powers.  Before  prescribing  any  procedure  for  the 
disbursement  of  money,  the  Board  is  to  advise  and  consult  with  the 
GAO.  All  rules  and  regulations  "proposed"  by  the  Board  are  to  be  sub- 
mitted to  the  Secretary  and  shall  become  effective  upon  his  approval. 

The  provision  is  inconsistent  with  the  1950  Plan  and  should  be 
amended  to  reflect  the  fact  that  the  Secretary  now  has  the  authority 
to  prescribe  the  rules  and  regulations  and  to  delegate  the  Board's  func- 
tion, duty,  and  powers  to  such  Interior  Department  agencies,  officers, 
or  employees  as  he  sees  fit. 

305c.  Appropriation. 

The  provision  codified  in  section  305c  authorizes  the  appropriation 
of  such  sums  as  may  be  necessary  for  the  operation  of  the  Arts  and 
Crafts  Board.  All  income  of  the  Board  is  to  be  covered  into  the  Treas- 
ury and  shall  constitute  a  special  fund  which  is  appropriated  and  made 
available  until  expended  in  carrying  out  the  provisions  in  section  305- 
305c.  The  Board  may  authorize  expenditures  of  such  funds. 

The  provision  is  inconsistent  with  the  1950  Plan  and  should  be 
amended  accordingly. 

307.  Establishment  of  vocational  school  for  children  and  housing 
and  training  center  for  audits;  transfer  of  property ;  supervision. 

The  provision  codified  in  section  307  authorizes  the  Administrator 
of  the  General  Services  Administration  to  transfer  a  hospital  to  the 
Secretary  for  BIA  use  as  a  vocational  school  of  Indian  children  and 
a  center  for  housing  and  training  adult  Indians  for  off  reservation 
employment  and  placement. 

The  provision  is  not  inconsistent  with  the  1950  Plan. 
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Title  25 — Chapter  9  (Allotment  of  Indian  Lands) 


Making  of  allotments  by  agents. 

The  provision  codified  in  section  333  authorizes  the  issuance  of  land 
allotments  from  reservation  lands  by  agents  appointed  by  the  Presi- 
dent and  others. 

The  provision  is  inconsistent  with  the  1950  Plan  but  should  be  re- 
pealed rather  than  amended  because  allotment  of  reservation  lands  is 
now  prohibited  under  the  provision  in  25  U.S.C.  461. 

334-  Allotments  to  Indians  not  residing  on  reservations. 

The  provision  codified  in  section  334  provides  that  Indian  tribal 
members  not  residing  on  reservations,  or  whose  tribe  has  no  reserva- 
tion, shall  be  entitled  to  receive  allotment  of  unappropriated  Federal 
lands  upon  application  to  the  local  land  office.  The  fees  of  the  officers  in 
such  offices  are  to  be  paid  by  the  U.S.  upon  certification  by  the  Com- 
missioner of  the  General  Land  Office  (Bureau  of  Land  Management). 

The  provision  is  inconsistent  with  the  1950  Plan  and  should  be 
amended  accordingly.  In  addition  there  is  some  obsolete  language 
which  should  be  deleted  after  consultation  with  the  Department  of 
the  Interior. 

336.  Allotments  to  Indians  making  settlement. 

The  provision  codified  in  section  336  states  that  Indians  who  are 
entitled  to  allotments  who  have  settled  upon  surveyed  or  unsurveyed 
Federal  lands  are  entitled  to  have  the  same  allotted  to  them  or  their 
children  upon  application  to  the  local  land  office.  The  fees  of  the  officers 
in  such  offices  are  to  be  paid  by  the  LT.S.  upon  certification  by  the 
Commissioner  of  the  General  Land  Office. 

The  provision  is  inconsistent  with  the  1950  Plan  and  should  be 
amended  accordingly  and  obsolete  language  deleted. 

343.  Correction  of  errors  in  allotments  and  patents. 

The  provision  codified  in  section  343  authorizes  the  Secretary  to 
correct  mistakes  that  he  made  in  double  allotments  of  lands  and  to 
cancel  patents  that  contain  erroneous  descriptions  of  lands.  Such  can- 
cellations shall  be  effective  if  made  on  the  records  of  the  General  Land 
Office  (Bureau  of  Land  Management) . 

The  provision  is  inconsistent  with  the  1950  Plan  only  to  the  extent 
of  its  reference  to  specific  internal  Interior  Department  records  and 
should  be  amended  to  refer  to  records  of  the  Secretary. 

348.  Patents  to  be  held  in  trust;  descent  and  partition. 

The  provision  codified  in  section  348  authorizes  the  Secretary  to  issue 
patents  for  allotted  land  in  the  name  of  the  allottees.  The  U.S.  shall 
hold  these  lands  in  trust  for  25  years,  thereafter  to  convey  the  same 
patent  to  the  Indian,  or  his  heirs,  in  fee.  The  patents  are  to  be  recorded 
in  the  General  Land  Office  [BLM].  The  comment  to  25  U.S.C.  343 
applies  equally  to  this  provision. 

356.  Allowance  of  undisputed  claims  of  restricted  allottees  of  Five 
Civilized  Tribes. 

The  provision  codified  in  section  356  states  that  certain  undisputed 
ciaims  or  uncontested  leases  are  to  be  subject  to  approval  by  the  Super- 
intendent of  the  Five  Civilized  Tribes  of  Oklahoma  rather  than  by 
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the  Secretary  but  that  the  Superintendent's  action  may  be  appealed 
to  the  Secretary  within  30  days. 

The  provision  is  inconsistent  with  the  1950  Plan  but  should  be  re- 
pealed as  superseded. 

Title  25 — Chapter  10  (Descent  &  Distribution:  Heirs  of  Allottee) 

372a.  Heirs  by  adoption. 

The  provision  codified  in  section  372a  states  that  in  probate  matters 
under  the  Secretary's  exclusive  jurisdiction,  persons  adopted  by  In- 
dians shall  be  recognized  as  heirs  providing  the  adoption  was  by  virtue 
of  State  or  Indian  court  order  or  by  written  adoption  approved  and 
recorded  by  an  Agency  Superintendent. 

The  provision  is  inconsistent  with  the  1950  Plan  as  it  relates  to  the 
role  of  the  Superintendent  and  should  be  amended  to  reflect  approval 
by  the  Secretary. 

376.  Oaths  in  investigations. 

The  provision  codified  in  section  376  authorizes  oaths  to  be  admin- 
istered by  employees  designated  or  appointed  by  the  Secretary  or  the 
Commissioner  as  examiners  in  certain  heirship  cases. 

The  provision  is  inconsistent  with  the  1950  Plan  and  should  be 
amended  accordingly  or  repealed  as  unnecessary  if  the  amendment  to 
the  provision  in  25  U.S.C.  36  is  adopted. 

380.  Lease  of  inherited  allotments  by  superintendent. 

The  provision  codified  in  section  380  authorizes  restricted  allot- 
ments of  deceased  Indians  to  be  leased,  except  for  oil  and  gas  mining 
purposes,  by  reservation  superintendents. 

The  provision  is  inconsistent  with  the  1950  Plan  and  should  be 
amended  to  reflect  the  fact  that  the  authority  is  now  vested  in  the 
Secretary. 

Title  25 — Chapter  11  {Irrigation  of  Allotted  Lands) 

383.  Estimates  of  cost:  limitations  as  to. 

The  provision  codified  in  section  383  requires  that  new  irrigation 
projects  on  reservations,  allotments,  or  lands  shall  not  be  undertaken 
until  estimates  and  maximum  limits  of  cost  have  been  ascertained  from 
surveys,  plans,  and  reports  by  the  chief  irrigation  engineer  in  the 
Indian  Service  and  approved  by  the  Commissioner  and  the  Secretary. 

The  provision  is  inconsistent  with  the  1950  Plan  and  should  be 
amended  to  remove  references  to  subordinates  of  the  Secretary. 

384'  Employment  of  superintendents  of  irrigation. 

The  provision  codified  in  section  384  authorizes  the  Commissioner, 
under  direction  of  the  Secretary,  to  employ  not  more  than  seven  su- 
perintendents of  irrigation. 

The  provision  is  inconsistent  with  the  1950  Plan  but  should  be  re- 
pealed as  obsolete  rather  than  amended. 
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Title  25 — Chapter  12   (Lease,  Sale,   or  Surrender  of  Alloted   or 
Unallotted  Lands) 

393,  Leases  of  restricted  allotments. 

The  provision  codified  in  section  393  authorizes  restricted  allotment 
land  to  be  leased  for  farming  and  grazing  by  allottees  or  their  heirs 
''subject  only"  to  approval  by  the  reservation  superintendent  under 
regulations  of  the  Secretary.  It  does  not  apply  to  the  Five  Civilized 
Tribes. 

The  provision  is  not  consistent  with  the  1950  Plan  and  should  be 
amended  to  provide  for  approval  by  the  Secretary  rather  than  su- 
perintendents. 

393a.  Same;  lands  of  Five  Civilized  Tribes. 

The  provision  codified  in  section  393a  authorizes  restricted  lands  be- 
longing to  certain  Indians  of  the  Five  Civilized  Tribes  in  Oklahoma 
to  be  leased  for  farming  and  grazing  under  regulations  of  the  Secre- 
tary. Leases  by  adults  are  subject  to  approval  by  the  Agency  Super- 
intendent and  the  Superintendent  may  make  such  leases  in  the  case 
of  minors  and  those  who  are  non  compos  mentis. 

The  provision  is  inconsistent  with  the  1950  Plan  and  should  be 
amended  to  reflect  that  authority  for  approval  is  in  the  Secretary. 

396e.  Officials  authorized  to  approve  leases. 

The  provision  in  section  396e  permits  the  Secretary  to  authorize 
superintendents  or  others  in  the  Indian  Service  to  approve  leases  for 
oil,  gas,  or  other  mining  purposes  of  restricted  Indian  lands. 

The  provision  is  not  consistent  with  the  1950  Plan  and  should  be 
amended  to  eliminate  the  implied  restrictions  as  to  who  the  Secretary 
may  so  authorize  to  approve  leases. 

397.  Leases  of  lands  for  grazing  or  mining. 

The  provision  codified  in  section  397  states  that  lands  occupied  by 
Indians  who  have  bought  and  paid  for  the  land  may  be  leased  by 
authority  of  the  Council  speaking  for  such  Indians,  under  terms  and 
conditions  as  the  reservation  agent  may  recommend  and  subject  to 
approval  of  the  Secretary. 

The  provision  is  inconsistent  with  the  1950  Plan  and  should  be 
amended  accordingly. 

399.  Leases  of  unalloted  mineral  lands  withdrawn  from  entry  under 
mining  laws. 

The  provision  codified  in  section  399  authorizes  the  Secretary  to 
issue  leases  of  certain  reservation  lands.  It  includes  provisions  for  cer- 
tain notices  and  applications  to  be  filed  with  reservation  superintend- 
ents and  requires  that  a  lessee  under  the  provision  obtain  a  timber  cut- 
ting permit  from  the  superintendent  before  cutting  anv  timber. 

The  portions  of  the  provision  relating  to  subordinates  of  the  Sec- 
retary are  inconsistent  with  the  1950  Plan  and  should  be  amended 
accordingly. 

IfiOa.  Lease  for  mining  purposes  of  land  reserved  for  agency  or 
school  disposition  of  proceeds :  royalty. ' 

The  provision  codified  in  section  400a  authorizes  the  Secretary  to 
lease  for  mining  purposes  land  on  Indian  reservations  reserved  for 
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Indian  agency  or  school  purposes  in  accordance  with  existing  law  ap- 
plicable to  other  lands  on  the  reservation.  The  proceeds  of  such  leases 
are  to  be  deposited  in  the  Treasury  for  the  benefit  of  the  Indians  in- 
volved and  are  subject  to  appropriation  by  the  Congress  for  Indian 
education  work  or  agency  expenses. 

The  provision  is  not  inconsistent  with  the  1950  Plan. 

4-04-  Sale  on  petition  of  allottee  or  heirs. 

The  provision  codified  in  section  404  authorizes  certain  sales  of  lands 
allotted  to  Indians  or  of  inherited  interests  therein.  Proceeds  of  sales 
are  to  be  used  for  the  benefit  of  the  allottee  or  the  heirs  involved,  un- 
der the  supervision  of  the  Commissioner. 

The  provision  is  inconsistent  with  the  1950  Plan  and  should  be 
amended  to  substitute  Secretary  for  Commissioner. 

405.  Sale  of  allotment  of  noncompetent  Indian. 

The  provision  codified  in  section  405  is  similar  to  that  in  section  404 
and  includes  the  requirement  that  use  of  the  proceeds  of  sale  is  subject 
to  supervision  by  the  Commissioner. 

The  provision  is  inconsistent  with  the  1950  Plan  and  should  be 
amended  accordingly.  Consideration  should  be  given  to  combining  it 
with  the  provision  in  section  404. 

409.  Sale  of  lands  within  reclamation  projects. 

The  provision  codified  in  section  409  authorizes  the  sale  by  any 
Indian  of  his  alloted  land  within  a  reclamation  project,  subject  to 
approval  of  the  Secretary.  The  consideration  received  is  to  be  used  by 
the  Commissioner  to  pay  certain  project  construction  and  mainte- 
nance charges. 

The  provision  is  inconsistent  with  the  1950  Plan  and  should  be 
amended  to  delete  reference  to  the  Commissioner  and  replace  with 
Secretary. 

4,12.  Payment  of  taxes  from  share  of  allottee  in  tribal  funds. 

The  provision  codified  in  section  412  authorizes  the  Commissioner 
to  pay  certain  state  taxes  on  allotted  land  which  has  become  tax- 
able and  deduct  the  payments  from  certain  amounts  due  to  the  al- 
lottee. 

The  provision  is  inconsistent  with  the  1950  Plan  and  should  be 
amended  to  reflect  authority  in  the  Secretary  rather  than  the  Com- 
missioner. 

Title  25 — Chapter  H  (Miscellaneous) 

4-63.  Restoration  of  lands  to  tribal  ownership;  protection  of  exist- 
ing rights;  Papago  Indian  Reservation. 

The  provision  codified  in  section  463  authorizes  the  Secretary,  if 
ho  finds  it  is  in  the  public  interest,  to  restore  to  tribal  ownership  re- 
maining surplus  lands  of  any  Indian  reservation  opened  before  June 
18,  1934,  or  authorized  to  be  opened  by  Presidential  proclamation,  or 
other  law.  It  also  prohibits  use  of  Federal  or  Papago  water  develop- 
ment for  mining  purposes  except  under  permit  required  by  the  Secre- 
tary and  approved  by  the  Papago  Council. 

The  provision  is  not  inconsistent  with  the  1950  Plan. 
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;  471 .  Vocational  and  trade  schools;  appropriation  for  tuition. 
1  The  provision  codified  in  section  471  authorizes  the  appropriation 
)f  8250.000  annually  for  educational  loans  to  Indians.  The  loans  are 
•eimbursable  under  rules  established  by  the  Commissioner. 

The  provision  is  inconsistent  with  the  1950  Plan  in  its  reference  to 
he  Commissioner  and  should  be  amended  accordingly  or  repealed 
is  no  longer  needed. 

4,72.  Standards  for  Indians  appointed  to  Indian  Office. 

The  provision  codified  in  section  472  authorizes  and  directs  the 

Secretary  to  establish  standards  for  Indians  who  may  be  appointed, 

without  regard  to  civil-service  laws,  to  the  various  positions  in  the 

:  indian  Office.  Such  Indians  shall  have  the  preference  for  appoint- 

nent  to  vacancies  in  such  positions. 

5^1.  Creation  of  individual  credits;  authorized  purchases. 

The  Secretary  of  the  Interior  shall  determine  those  persons  of  the 
Klamath,  Modoc,  and  Yahooskin  Band  of  Snake  Indians  who  shall 
-eceive  credit  of  $2,000  on  the  books  of  the  Office  of  Indian  Affairs 
from  the  judgment  funds  created  pursuant  to  the  Act  of  June  25, 
1938.  Moneys  shall  be  used  for  authorized  purposes. 

The  1939  provision  is  not  inconsistent  with  the  1950  Plan  but  may 
De  subject  to  repeal  as  fully  executed. 

544.  Creation  of  individual  credits:  authorised  purr-It  ases. 

The  1948  provision  codified  in  section  544  states  that  the  Secretary 
shall  credit  $500  from  a  certain  capital  reserve  fund  in  the  Treasury 
:o  eligible  members  of  the  tribes  of  the  Klamath  Reservation.  The 
funds  shall  be  available  for  expenditure  under  rules  set  by  the  Secre- 
tary. Members  of  such  tribes  who  are  veterans  may  apply  to  the 
Commissioner  for  an  additional  $200  cash  payment  free  of  restrictions. 

The  provision  is  inconsistent  with  the  1950  Plan  but  may  be  subject 
to  repeal  as  fully  executed. 

572.  Payments  to  individuals;  expenditure  of  payments. 

The  provision  codified  in  section  572  provides  that  there  is  credited 
on  the  books  of  the  Office  of  Indian  Affairs  to  each  member  of  the 
Shoshone  Tribe  the  sum  of  $2,450  from  the  tribe's  1938  judgment  funds 
and  specifies  the  uses  for  such  funds. 

The  provision  is  not  inconsistent  with  the  1950  Plan  but  may  be 
Subject  to  repeal  as  fully  executed. 
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B.    ANALYSIS   AND   RECOMMENDATIONS   REGARDING   INDIAN   EMPLOYMENT 

PREFERENCE 

B J.  Analysis  Regarding  the  Inapplicability  of  Civil  Service  Law  in 
Indian  Employment  Preference 
At  this  time  there  are  a  number  of  federal  statutes  which  provide 
for  preference  in  the  employment  of  Indians  within  the  Bureau  of 
Indian  Affairs  (BIA)  and  the  Indian  Health  Service  (IHS).1  The 
principal  statute  relied  upon  today  in  the  implementation  of  Indian 
preference  is  the  Indian  Reorganization  (Wheeler-Howard)  Act  of 
1934  (IRA).2  Section  12  of  the  IRA  was  at  least  the  seventh  statutory 
iattempt  to  accord  employment  preference  to  Indians  in  a  hundred 
years.3  Section  12  *  of  the  IRA  provides : 

The  Secretary  of  the  Interior  is  directed  to  establish  standards  of  health,  age, 
character,  experience,  knowledge,  and  ability  for  Indians  who  may  be  appointed, 
without  regard  to  civil-service  laws,  to  the  various  positions  maintained,  now  or 
hereafter,  by  the  Indian  Office,  in  the  administration  of  functions  or  services 
affecting  any  Indian  tribe.  Such  qualified  Indians  shall  hereafter  have  the  pref- 
erence to  appointment  to  vacancies  in  any  such  positions. 

This  preference  law  was  necessary  because  the  previous  preference 
laws  were  totally  ineffectual.5 

The  IRA  preference  provision  was  designed  to  correct  the  inade- 
quacies of  the  pre-IRA  preference  laws.  The  Congress  realized  that  the 
Civil  Service  laws  and  the  lack  of  technical  training  were  the  main 
stumbling  block  to  getting  Indians  into  their  own  service.  The  orig- 
inal IRA  bill  did  not  contain  a  preference  provision.  Instead, 
the  original  bill  provided  that  the  administration  of  the  func- 
tions and  services  of  the  Department  of  the  Interior  and  the  Office 
of  Indian  Affairs  be  transferred  to  the  Indian  tribes  themselves.6  As 
stated  in  a  recent  law  review  article : 7 


*25  U.S.C.  §  45  (1970)  (originally  enacted  as  Act  of  June  30,  1834,  ch.  162,  §  9,  4  Stat. 
737)  ;  25  U.S.C.  §  46  (1970)  (originally  enacted  as  Act  of  May  17,  1882,  ch.  163,  §  6,  22 
Stat.  88)  ;  25  U.S.C.  §  348  (1970)  (originally  enacted  as  Act  of  Feb.  8,  1887,  ch.  119,  §  5. 
24  Stat.  389)  ;  25  U.S.C.  §  44  (1970)  (originally  enacted  as  Act  of  Aug.  15,  1894,  ch.  290, 
§10,  28  Stat.  313)  ;  25  U.S.C.  §274  (1970)  (originally  enacted  as  Act  of  June  7,  1897, 
ch.  3,  §  1,  30  Stat.  83)  ;  25  U.S.C.  §  47  (1970)  (originally  enacted  as  Act  of  June  25,  1910, 
ch.  431,  §  23,  36  Stat.  891)  ;  25  U.S.C.  §  472  (1907)  (originally  enacted  as  Act  of  June  18, 
1934,  ch.  576,  §  12,  48  Stat.  986). 

2  25  U.S.C.  §§  461  etseq.  (1970). 

8  See  supra  note  1. 

*25  U.S.C.  §  472  (1970). 

6  "The  bill  admits  qualified  Indians  to  the  position  in  their  own  service.  Thirty-four  years 
ago,  in  1900,  the  number  of  Indians  holding  regular  positions  in  the  Indian  Service,  in  pro- 
portion to  the  total  positions,  was  greater  than  it  is  today.  The  reason  primarily  is  found 
in  the  application  of  the  generalized  civil  service  to  the  Indian  Service,  and  the  consequent 
exclusion  of  Indians  from  their  own  jobs."  Hearings  on  S.  2755  and  S.  3645  before  the 
Senate  Committee  on  Indian  Affairs,  73d  Cong.,  2d  Sess.  at  19  (1934)  (hereinafter  cited 
as  1934  Senate  Hearings). 

6  Readjustment  of  Indian  Affairs  on  H.R.  7902  before  the  House  Committee  on  Indian 
Affairs,  73d  Cong.,  2d  Sess.  at  4-5  (1934)  (hereinafter  cited  as  1934  House  Hearings). 

7  K.  Funke,  Indian  8 el ) -Determination  Through  Education  Assistance  and  Employment 
Preference,  4  Am.  Indian  L.  Rev.  1,  10  (1976)   (hereinafter  cited  as  Funke  Article). 
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The  purposes  of  this  proposed  transfer  of  functions  were  twofold:    (1)    to13 
eliminate  the  ahuse  of  discretion  and  usurpation  of  power  by  federal  administra-  iil 
tors,8  and  (2)  to  restore  to  Indian  tribes  self-determination  by  allowing  them  to 
administer  the  service  of  their  own  people  without  application  of  the  Civil  Serv- 1 
ice  laws  that  had  frustrated  their  participation  under  the  early  preference  laws.'  ^ 

Sections  7  and  8  of  Title  I  of  the  original  bill  did  not  specifically  provide  for  ll 
preference  for  Indians  and,  in  this  sense,  were  not  true  preference  provisions 
They  also  did  not  specifically  provide  for  exemption  of  Indians  from  Civil  Serv- 
ice  laws.  However,  they  were  intended  to  accomplish  both.  The  way  this  was  to  ^ 
be  accomplished  was  by  providing  that  the  Secretary  of  Interior  transfer  to  the 
Indian  communities  or  reservations,  chartered  under  the  Act,  the  various  func-  ! 
tions  and  services  formerly  performed  by  the  Interior  Department  and  the  Indian  !i 
Office.10 

The  Indian  communities  or  reservations  would  be  by  definition  "Indian,"'  thus 
Indian  preference  would  occur  de  facto.  In  addition,  because  the  functions  and 
services  were  going  to  be  transferred  to  the  tribes  themselves,  there  would 
be  no  applicability  of  Civil  Service  laws. 

The  original  bill  however  was  amended  by  the  Senate  Committee.1*!; 
When  the  new  bill  S.  3645  was  presented  to  the  Committee  the  transfer): 
of  functions  provision  had  been  changed.  Instead  of  a  simple  transfer 
provision,  Section  9  of  the  new  bill  provided  that  the  tribes  could1 
"contract  with  the  Secretary  of  the  Interior  for  the  performance  of 
functions  and  services  now  rendered  by  the  Office  of  Indian  Affairs.13; 

Section  14  of  the  new  bill  did  provide  for  preference  and  the  estab-j 
lishment  of  separate  standards  of  health,  age. .  .  .  for  such  Indians  but 
it  did  not  remove  the  applicability  of  the  Civil  Service  laws.13  Such  re-i 
moval  was  still  not  necessary  because  the  tribes  would  actually  admin- 
ister the  functions  and  services  by  contracting  with  the  Interior  De-( 
partment.  However,  the  contracting  provision  met  with  opposition  in 
the  Senate  Committee  and  was  quickly  deleted  from  the  bill.  As  Chair- 
man "Wheeler  stated : 

I  suggest  that  we  cut  out  this  last  sentence  [the  contracting  provision].  What 
you  need  is  a  civil  service  (so  that  you  can  appoint  Indians  that  are  competent 
who  cannot  pass  your  civil-service  regulations)  [sic].14 

The  Congress  apparently  agreed  with  Senator  Wheeler's  comments' 
that  contracting  with  tribes  would  be  going  too  far  15  and  that  the 
lifting  of  the  Civil  Service  laA^s  could  effectuate  the  appointment  oft 
Indians  in  the  Indian  Service.  Thus  when  the  preference  section  of  thei 


8  "It  is  recognized  that  the  unlimited  and  largely  unreviewable  exercise  of  administrative 
discretion  by  the  Secretary  of  the  Interior  and  the  Commissioner  of  Indian  Affairs  has  been 
one  of  the  chief  sources  of  complaint  on  the  part  of  the  Indians.  It  is  the  chief  object  of  the) 
bill  to  terminate  such  bureaucratic  authority  by  transferring  the  administration  of  the 
Indian  Service  to  the  Indian  communities  themselves."  1934  House  Hearings,  supra  note  8 
at  22  (memorandum  of  Comm'r  Collier). 

9  See  supra  note  5. 

io  "The  first  section  of  the  bill  states  the  fundamental  purposes  of  the  bill.  i.e..  to  promote 
Indian  self-government  (gradually  to  turn  over  to  organized  Indian  communities  the' 
various  functions  and  powers  of  supervision  which  the  Interior  Department  now  exercises,! 
and  to  offer  to  Indians  the  opportunity  of  training  and  financial  assistance  which  will  bn 
needed  to  carry  out  this  program).  It  will  be  seen  that  the  bill  looks  toward  the  elimination 
of  the  Office  of  Indian  Affairs  in  its  present  capacity  as  a  nonrepresentative  govprnind 
authority  over  the  lives  and  property  of  Indians.  It  contemplates  that  the  Office  of  India* 
Affairs  will  ultimately  exist  as  a  purely  advisory  and  special-service  body,  offering  the  same 
typo  of  service  to  the  Indians  of  the  Nation  that  the  Department  of  Agriculture  offers  to 
American  farmers."  1934  Senate  Hearings,  supra  note  5,  at  22-23. 

"  Id.  at  237. 

12  Id.  at  250. 

«  Id.  at  256. 

"  M.  at  251. 

is  Over  40  years  later  Congress  reeocnized  the  merits  of  contracting  with  Indian  tribes 
and  finally  carried  out  the  policy  which  was  first  considered  in  the  IRA  in  1934  by  enact- 
ment of  the  Indian  Self-Determination  and  Education  Assistance  Act  of  1975,  25  U.S.C. 
§§  450  etseq.  (Supp.  1976). 
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ew  bill  was  discussed  it  was  amended  to  carry  out  this  change  in 
nplementation : 

The  Chaiemax  [reading].  Section  14.  [later  Section  12]  The  Secretary  is  di- 
eted to  establish  standards  of  health,  age,  character,  experience,  knowledge, 
§d  ability  for  Indians  who  may  be  appointed  to  the  various  positions  main- 
lined, now  or  hereafter,  by  the  Indian  Office,  in  the  administration  of  functions 
5  services  affecting  any  Indian  tribe.  Such  qualified  Indians  shall  hereafter 
ave  the  preference  to  appointment  to  vacancies  in  any  such  positions. 
Commissioner  Collier.  Line  21.  Mr,  Chairman,  that  has  to  be  safeguarded 
f  the  addition  in  Line  21  after  the  word  •"appointed."'  the  words  -without  regard 
>  civil-service  laws,"  in  order  to  make  it  perfectly  certain  that  the  laws  are 
fted. 

The  Chairman.  Yes. 
Commissioner  Collier.  That  is  simply  as  a  safeguard.16 

Thus  it  can  be  seen  that  the  IRA  clearly  intended  to  make  the  Civil 
Service  laws  inapplicable  to  the  appointment  of  Indians  in  the  Indian 
■ervice.  Furthermore  the  Secretary  of  the  Interior  was  mandated  to 
ft  up  a  special  set  of  standards  for  the  appointment  of  Indians. 

This  mandate  was  intended  to  put  an  end  to  the  situation  where 
,  .  .  Indians  .  .  .  [are]  forced  to  compete  with  non-Indians  under 
'ivil  Service  standards,  while  at  the  same  time  .  .  .  accorded  no  merit 
or  the  life  knowledge  and  skill  obtained  outside  of  the  standards  of 
vrmal  education.*'  1T  The  provision  has  never  been  implemented.  As 
ifesistant  Solicitor  Felix  S.  Cohen  pointed  out  in  1942  in  reference 
)  Section  12  of  the  IRA : 

This  provision  contemplates  the  establishment  within  the  Interior  Department 
I  a  special  Civil  Service  for  Indians  alone.  The  failure  of  the  Interior  Depart- 
lent  to  complete  such  a  system  has  been  ascribed  to  a  lack  of  adequate  ap- 
ropriations.18 

Mr,  Cohen  added  in  1953 : 

This  congressional  direction  has  been  increasingly  ignored  in  recent  years.  The 
squired  standards  for  the  appointment  of  Indians  to  all  Indian  Service  posi- 
ons  "without  regard  to  civil-service  laws"  have  been  issued  only  for  a  handful 
I  minor  positions.  For  more  than  90  percent  of  the  jobs  in  the  Indian  Bureau  no 
>ecial  list  of  qualifications  for  Indian  candidates — required  by  law  has  ever  been 
romulgatcd  .  .  .  The  Indian  Bureau  continues  to  proclaim  that  Indians  are  a<- 
>rded  preference  in  employment.  Investigation  reveals  that  this  means  merely 
lat  where  a  number  of  job  applicants  receive  the  same  grade  on  a  civil  servire 
camination,  the  Indian  applicant  will  be  "preferred"  to  the  non-Indian.  Thi« 
rnores  the  law  which  exempts  Indians  from  civil  service  requirements.  It  also 
Tiores  the  fact  that  Indians,  born  into  a  cultural  environment  that  provides 
ss  preparation  than  does  non-Indian  society  for  academic  degrees  and  similar 
vil  service  requirements,  are  inevitably  handicapped  in  civil  service  competi- 
on.  Exclusion  from  the  possibilities  of  on-the-job  training,  which  Bureau  era- 
loyment  would  provide,  serves  merely  to  perpetuate  this  handicap  and  to  lend 
eight  to  the  Bureau  attitude  that  Indians  are  "not  yet  ready"  to  run  their 
vn  public  services." 

Largely  as  a  consequence  of  the  Interior  Department's  failure  to  es- 
iblish  separate  standards  for  the  appointment  of  Indians  the  Civil 

16  See  supra  note  13. 
it  soe  Fnnke  Article,  supra  note  7.  at  8. 
1Q  F.  Cohen.  Federal  Indian  Law  16  (1942  ed.). 

19  F.  Cohen.  The  Erosion  of  Indian  Rights,  1950-1953  :  A  Case  Study  in  Bureaucracy, 
I  Yale  L.J.  362  (1953). 
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Service  Commission  assumed  the  authority  to  impose  Civil  Service  : 
standards  for  the  appointment  of  Indians  in  both  the  BIA  and  IHS.20  : 

The  current  Civil  Service  regulations  provide  that  the  following  positions 
within  the  Department  of  the  Interior  shall  be  classified  into  the  excepted  serv- 
ice :  "All  positions  in  the  Bureau  of  Indian  Affairs  and  other  positions  in  the 
Department  of  Interior  directly  and  primarily  related  to  the  providing  of  serv- 
ices to  Indians  when  filled  by  the  appointment  of  Indians  who  are  one-fourth  or 
more  Indian  blood."  a 

Substantially  the  same  language  is  used  with  regard  to  IHS  positions  within 
the  Public  Health  Service  of  the  Department  of  Health,  Education  and  Welfare 
(HEW)  :  "Positions  directly  and  primarily  related  to  the  providing  of  service 
to  Indians  when  filled  by  the  appointment  of  Indians  who  are  one-fourth  or 
more  Indian  blood."  ** 

The  executive  orders  and  Civil  Service  regulations  are  blatantly  illegal.  Section 
12  very  deliberately  and  clearly  lifts  the  application  of  the  Civil  Service  laws  i 
from  Indians  appointed  to  the  Indian  Service.23 

It  should  be  noted  that  these  Civil  Service  regulations  in  no  way 
affect  who  is  eligible  for  Indian  preference.  They  do  not  even  mention ;; 
employment  preference.  They  only  purport  to  place  Indians  who  aru 
members  of  federally  recognized  tribes  and  who  are  one-fourth  or  more  I 
Indian  blood  in  the  excepted  Civil  Service.  This  only  means  that  they 
are  not  in  the  competitive  service  but  under  this  scheme  they  still  must  f 
meet  and  qualify  under  the  Civil  Service  standards.  \ 

Civil  Service  is  still  applving  their  lawrs  and  reflations  under  thisii 
excepted  appointment  schedule.  This  in  no  way  affects  who  is  eligible  c 
for  preference.  The  issue  of  who  is  an  "Indian"  for  purposes  of  prefer- 
ence is  determined  by  entirely  different  guidelines  and  regulations.24 
(They  will  be  discussed  at  a  later  point  in  this  secton  of  the  report). 
Furthermore,  the  Civil  Service  regulations  quoted  above  which  pur- 
port to  place  certain  Indians  in  the  excepted  Civil  Service  are  a  total  % 
nullity  and  are  of  absolutely  no  effect.  Section  12  of  the  IRA  has  by  \ 
federal  law  already  exempted  Indians  (as  defined  by  the  IRA 25)  from  | 
all  Civil  Service  laws  whether  under  the  competitive  service  or  the  ex-  \ 
cepted  service.  In  point  of  fact,  Indians  were  already  in  the  excepted  i 
Civil  Service  at  the  time  the  IRA  was  being  debated.26  It  was  argued  * 
in  the  IRA  hearings  that  the  excepted  appointment  procedure  wasj 
adequate  and  therefore  there  was  no  need  to  lift  the  Civil  Service  laws  | 
entirely.  Congress  found  that  argument  entirely  unpersuasive  andj 

20  The  Indian  Health  Service  was  transferred  from  the  Department  of  the  Interior  to  the  I 
Department  of  Health,  Education  and  Welfare  in  1954,  25  U.S.C.  §§  2001  et  seq.  When  that  [ 
transfer  was  made  all  the  authority,  functions  and  duties  which  were  previously  vested  in  j 
the  Secretary  of  the  Interior  were  transferred  to  the  Secretary  of  H.E.W.  The  legislative  I 
history  indicates  that  the  duty  to  accord  preference  to  Indians  under  Section  12  of  the  ) 
IRA  was  included  in  the  transfer.  See  1954  U.S.  Code,  Cong,  and  Admin.  News  2939. 
»  5  C.F.R.  §  213,  3112(a)  (7)  (1974). 

22  5  C.F.R.  §  213.  3116(b)  (8)  (1974). 

23  See  Funke  Article,  supra  note  7,  at  32-33. 

24  The  current  policy  of  the  BIA  in  defining  who  is  eligible  for  preference  in  initial  ! 
appointments  is  contained  in  44  BIAM  335.3.1  (revised  Oct.  30,  1972).  Their  current  policy  ] 
for  filling  vacancies  through  promotions,  lateral  transfers  and  reassignments  is  contained  J 
in  a  letter  of  April  20,  1976  to  All  Area  Directors  from  the  Commissioner  of  Indian  Affairs. 
See  Appendix  II,  Part  VI.  Exhibit  No.  1.  BIA  Preference  File.  Index  No.  27,  II  :353-354. 

The  current  policy  of  the  IHS  in  defining  who  is  eligible  for  preference  is  contained  in 
IHS  Circular  71-1  (June  28.  1971).  See  Appendix  II,  Part  VI,  Chapter  2.B,  Exhibit  No.  2. 
IHS  Preference  File,  Index  No.  1,  II :  415. 

25  25  U.S.C.  §479  (1970). 

»  See  Executive  Order  No.  6676  (April  14,  1934). 
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igislated  the  lifting  of  the  Civil  Service  laws  completely.27  Section  12 
f  the  IRA  is  still  the  law  today.  It  is  very  gracious  indeed  for  the 
fivil  Service  to  purport  to  place  Indians  in  the  excepted  service  which 
oes  not  apply  to  Indians  in  the  first  place ! 

There  are  four  separate  and  important  points  to  keep  in  mind  when 
jading  the  remainder  of  this  section : 

(1)  Section  12  of  the  IRA  made  all  Civil  Service  laws  inapplicable 
)  Indians  eligible  for  employment  preference  under  the  IRA.  It  did 
ot  merely  provide  that  Indians  be  placed  in  the  excepted  service. 

(2)  Section  12  mandates  that  a  separate  Indian  Civil  Service  be  es- 
^blished  by  the  Secretaries  of  Interior  and  HEW. 

(3)  The  current  Civil  Service  regulations  which  purport  to  place 
ndians  of  one-fourth  or  more  Indian  blood  into  the  "excepted  civil 
3rvice"  are  complete  nullities. 

(4)  Even  if  the  Civil  Service  regulations  which  purport  to  place 
ndians  of  one-fourth  or  more  Indian  blood  into  the  excepted  civil 
■"vice  were  not  in  direct  conflict  with  the  law  (which  they  are)  they 
till  would  not  affect  who  is  eligible  for  employment  preference. 

The  Interior  Department  is  either  confused  about  the  above  issues 
r  has  chosen  to  ignore  the  law.  At  the  present  time  the  Department 
f  Interior  is  purporting  to  be  changing  the  preference  eligibility 
riteria  to  conform  with  the  IRA  definition  of  Indian.  However,  the 
lanner  in  which  they  are  purporting  to  change  the  Indian  preference 
riteria  is  by  requesting  that  the  Civil  Service  Commission  change 
jheir  Schedule  A  excepted  appointment  authority,  5  CFR  §  213.3112 
jia)  (b).28  Interior  is  ignoring  the  fact  that  Indian  preference  criteria 
j!re  entirely  different  from  Civil  Service  regulations  purporting  to  set 
|p  criteria  for  who  is  eligible  for  excepted  service  appointments, 
interior  is  equating  excepted  appointment  regulations  with  Indian 
{'reference  regulations.  As  Interior's  request  to  the  Civil  Service  Com- 
mission erroneously  states :  "The  Schedule  A  authority  is  conferred  in 
Jjrder  to  implement  a  preference  in  employment  for  Indians."  29  This 
jjtatement  is  simply  wrong.  Furthermore,  even  if  the  newly  proposed 
ixeepted  service  regulations  are  implemented  by  Civil  Service  they 
legally  will  be  of  no  effect — a  total  nullity.  The  Civil  Service  Com- 

1  »  "Mr.  Steward.  Mr.  Chairman  and  gentlemen  of  the  committee,  I  merely  want  to  call 
JittPntion  to  the  fact  that  the  effect  of  section  14  is  to  withdraw  from  the  classified  service 
If  the  Federal  Government  the  entire  personnel  of  the  Indian  Service  and  the  Interior, 
Ipthout  restriction  whatsoever,  the  right  of  appointment. 

'  "The  Chairman.  That  is  the  purpose  of  it.  That  is  what  should  be  done,  in  my  judgment. 
|.ou  are  discriminating  at  the  present  time.  We  are  setting  up  in  the  United  States  a  civil 
rervice  rule  which  prevents  Indians  from  managing  their  own  property.  It  is  an  entirely 
jlifferent  service  from  anything  else  in  the  United  States,  because  these  Indians  own  this 
property.  It  belongs  to  them.  What  the  policy  of  this  Government  is  and  what  it  should  be 
H  to  tpach  these  Indians  to  manage  their  own  business  and  control  their  own  funds  and  to 
j.-dminister  their  own  property,  and  the  civil  service  has  worked  very  poorly  so  far  as  the 
Indian  Service  is  concerned,  because  of  the  fact  that  it  has  discriminated  against  Indians. 

"Mr.  Steward.  Granted  that,  Mr.  Chairman  ;  but  at  the  same  time,  all  that  you  seek  to 
.ccomplish  should  be  done  under  existing  law. 

'The  Chairman.  If  it  can  be  done  we  have  not  been  able  to  find  a  way. 
',  "Mr.  Steward.  These  examinations  that  are  being  held  for  Indian  Service  at  the  present 
Kime  are  conducted  on  consultation  and  at  the  request  of  the  Bureau  of  Indian  Affairs,  and 
decently  an  Executive  Order  was  issued  bv  the  President  granting  Indians  the  right  to  take 
loncompetitive  tests."  1934  Senate  Hearings,  supra  note  5,  at  256-57  (remarks  of  Luther 
steward,  President  of  the  American  Federation  of  Federal  Employees  and  Senator 
ivheeler).  See  also  Funke  Article,  supra  note  7,  at  34. 

"  ^See  Letter  of  March  18,  1976,  to  Robert  E.  Hampton,  Chairman,  U.S.  Civil  Service 
commission  from  Thomas  A.  Kleppe.  Secretary  of  Interior,  Appendix  II,  Part  VI,  Chapter 
:.B.  Exhibit  No.  1,  BIA  Preference  File,  Index  No.  20,  II :  364-366. 

29  Id. 
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mission  has  no  authority  to  place  Indians  into  the  excepted  or  com- 
petitive Civil  Service  and  even  if  they  did  such  regulations  do  no 
determine  who  is  eligible  for  Indian  preference. 

The  inapplicability  of  Civil  Service  laws  and  the  mandate  that  thr 
Secretary  of  Interior  establish  separate  standards  for  the  appoint 
ment  of  Indians  (an  Indian  Civil  Service)  was  raised  in  a  meeting 
early  this  year  with  the  Associate  Solicitor  for  Indian  Affairs.30  The 
point  was  raised  at  that  time  for  two  reasons ;  ( 1 )  the  Secretary  of 
Interior  has  not  set  up  separate  standards  and  (2)  the  Secretary  of 
Interior  was  in  the  process  of  submitting  the  newly  proposed  ex 
cepted  appointment/preference  regulations  to  the  Civil  Service  Com 
mission  for  approval  and  implementation.  This  submission  of  the  pro 
posed  regulations  to  the  Civil  Service  Commission  continued  to  assume 
that  the  Commission  has  authority  over  excepted  appointment/ 
preference  regulations  which  Section  12  of  the  IRA  and  the  legisla- 
tive history7  clearly  demonstrates  that  it  does  not.  We  suggested  that 
the  Secretary's  procedure  of  submitting  the  proposed  regulations  to 
Civil  Service  merely  reinforced  an  illegal  assumption  of  authority  by 
the  Commission.  The  Associate  Solicitor  agreed  that  Section  12  of  the 
IRA  did  require  that  the  Secretary  of  Interior  establish  a  separate 
Indian  civil  service  and  he  stated  that  he  would  be  willing  to  attempt 
to  get  the  Interior  Department  to  begin  working  on  it  but  stated  that 
it  would  take  time  to  get  things  rolling.31  He  also  agreed  that  the 
Civil  Service  Commission  did  not  have  any  legal  authority  to  process 
or  approve  the  proposed  regulations  but  that  the  regulations  had 
been  held  up  too  long  already  and  that  it  was  best  to  continue  the 
process  this  time  rather  than  have  them  delayed  any  longer  by  chal- 
lenging the  Commission's  authority  at  this  point. 

At  the  present  time,  neither  Interior  or  HEW  have  begun  the  process 
of  setting  up  separate  standards  and  the  Civil  Service  Commission  is  T( 
continuing  to  impose  their  civil  service  standards  in  the  appointment  P1 
of  Indians  in  both  the  BIA  and  IHS  in  derogation  of  the  law. 

If  the  law  (Section  12  of  the  IRA)  is  truly  to  be  followed  there  ■ 
would  be : 

(1)  Separate  standards  established  by  the  Secretaries  of  Interior  P 
and  HEW  concerning  the  appointment  of  Indians. 

(2)  No  regulations  in  Title  5  CFR,  Government  Organization  and  l 
Employees,  classifying  Indians  into  the  excepted  Civil  Service  or 
competitive  Civil  Service. 

.  (%)  Regulations  in  Title  25  CFR,  Indians,  and  Title  42  CFR.  Pub-  r 
lm  Health,  defining  who  is  an  "Indian"  for  purposes  of  Indian  em-  j 
plovment  preference.32 

It  should  be  noted  that  an  employee  who  receives  an  excepted  service  l 
appointment  can  transfer  to  a  competitive  service  schedule  appoint-  s 
ment  bv  requesting  a  competitive  service  rating  from  the  Civil  Service  3 
Commission. 


30  Spp  Lettpr  of  Fpo.  6.  1A76  to  Associate  Solicitor.  Reid  P.  Chambers  from  Task  Force 
Specialist.  Karl  A.  FunVe.  Annendix  II,  Part  VI,  Chapter  2.B,  Exhibit  No.  1,  BIA  Prefer- 
ence File,  Index  No.  13.  II :  379. 

31  tA 

82  The  current  preference  criteria  of  BIA  and  THS  are  not  published  fas  rermired  by  law) 
in  ti-e  Code  of  Federal  Regulations.  See  note  24  supra,  and  this  Report.  Part  VI.  Chap. 
2.B.2. 
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The  same  would  hold  true  for  an  Indian  preference  employee  who 
receives  an  appointment  under  the  separate  Indian  service  standards 
.established  by  the  Secretaries  of  Interior  and  Health,  Education,  and 
Welfare.  Thus  the  separate  Indian  Civil  Service  standards  would  not 
prohibit  any  Indian  employee  who  wishes  to  transfer  to  a  different 
•agency  or  bureau. 

As  previously  noted  in  this  section,  Congress  and  Commissioner 
John  Collier  were  well  aware  of  the  intent  of  Section  12  of  the  IKA. 
jjThe  derogation  of  the  law  was  raised  by  Felix  Cohen  in  1942  and 
.again  in  1953.  The  current  Associate  Solicitor  for  Indian  Affairs  has 
expressed  his  concurrance  that  the  law  has  not  been  followed.  This 
^derogation  of  the  law  has  continued  for  the  entire  42  years  since  the 
ijIRA  was  enacted.  It  is  obvious  that  strong  measures  are  needed  in 
i order  to  correct  this  refusal  of  the  federal  agencies  to  comply  with 
the  clear  mandates  of  the  statute. 

Recommendations. — Task  Force  No.  9  recommends  that  a  separate 
Indian  Career  Service  be  established  as  mandated  by  Section  12  of 
ijthe  IRA.  This  Indian  Career  Service  should  develop  "standards  of 
.Jiealth,  age,  character,  experience,  knowledge,  and  ability  for  Indians 
|who  may  be  appointed,  without  regard  to  civil-service  laws,  to  the 
ilvarious  positions  maintained,  now  or  hereafter,"  by  any  federal 
^agency  "in  the  administration  of  functions  or  services  affecting  any 
((Indian  tribe."  (Although  Section  12  of  the  IRA  appears  to  only 
^presently  apply  to  the  Secretaries  of  the  Interior  and  Health,  Ed- 
ucation, and  Welfare  we  recommend  that  it  be  extended  to  any  agency 
(which  administers  programs  or  services  for  the  benefit  of  Indians.  This 
lis  discussed  more  fully,  infra,  in  Section  B.7.  of  this  Chapter  of  the 
i  ireport). 

We  recommend  that  the  Indian  Career  Service  standards  be  de- 
veloped without  regard  to  the  current  standards  illegally  being  im- 
[ posed  by  the  Civil  Service  Commission  and  that  they  be  designed  to 
[[take  into  account  the  "cultural  environment,"  "life  knowledge  and 
iskill"  of  Indians  "obtained  outside  of  the  standards  of  formal  educa- 
tion" as  well  as  other  practical  requirements  necessary  to  fill  various 
(positions. 

Assuming  that  a  new  Indian  Agency,  independent  of  the  Depart- 
jment  of  Interior,  is  developed  as  recommended  by  Task  Force  No.  3 
>;the  head  of  the  new  Indian  Agency  should  administer  the  Indian 
Career  Service.  In  the  event  that  the.  Bureau  of  Indian  Affairs  con- 
tinues to  remain  as  it  is  under  the  Interior  Department,  then  the  Secre- 
tary of  Interior  should  administer  it  as  presently  provided  by  law. 
llDue  to  the  fractionation  of  and  new  development  of  Indian  programs 
Band  services  in  many  federal  agencies  the  Department  of  Interior 
jshould  establish  uniform  preference  and  Indian  Career  Service  stand- 
lards  which  would  apply  in  each  of  the  respective  agencies.  This  is 
the  current  practice  between  the  Department  of  Interior  and  Indian 
IHealth  Service  of  the  Health,  Education,  and  Welfare  Department, 
illndian  Health  Service  defers  to  the  preference  standards  established 
!by  the  Department  of  the  Interior.33  For  purposes  of  uniformity  the 
other  agencies  should  be  required  to  do  the  same. 

*»  Sop  ATPRC  Public  Hearings,  Task  Force  on  Indian  Health,  Rockville,  Md.,   (Mar.  23. 
197<3)  at  17,  56-57. 


192 

To  insure  that  the  separate  Indian  Career  Service  standards  reflect  $ 
the  concerns  of  Indian  people  and  to  insure  that  the  intent  of  the  law 
is  fulfilled  we  recommend  either:  (1)  that  the  new  Indian  Agency  or 
Department  of  Interior  (whichever  prevails)  establish  a  task  force 
chaired  by  and  primarily  staffed  by  Indian  consultants  from  withhx 
the  excutive  branch  and  outside  of  the  federal  government  who  are 
qualified  to  set  up  such  Indian  Career  Service  standards  and  who  are  j 
dedicated  to  carry  out  the  intent  and  spirit  of  the  law;  or  (2)  we 
recommend  that  Congress  establish  a  special  Indian  Career  Service 
Commission  chaired  and  primarily  staffed  by  Indian  personnel  from 
throughout  the  country  who  are  qualified  and  dedicated  to  carry  out 
the  intent  and  spirit  of  the  law. 

The  program  and  administrative  staff  of  most  tribes  have  or  are  ;,. 
likely  to  substantially  increase  due  to  the  tribe's  greater  role  in  deliver-  : 
ing  services  and  administering  programs  under  the  contract  and  grant 
authority  of  the  Indian  Self- Determination  and  Education  Assist- 
ance Act  of  1975.34  Therefore  Task  Force  No.  9  recommends  that  the 
staff  of  the  Indian  Career  Service  should,  in  addition  to  administer  the 
Indian  Career  Service  of  the  federal  government,  assist  tribes  which 
desire  to  develop  tribal  career  service  systems. 

This  concept  is  wholly  consistent  with  the  intent  of  the  Indian 
Reorganization  Act.  As  previously  mentioned  in  this  section,  the 
original  draft  of  the  Indian  Reorganization  Act  provided  for  the 
transfer  of  functions  from  the  Indian  Service  to  the  tribes.  Under 
this  scheme,  Section  8 35  of  the  original  bill  authorized  and  directed 
the  Commissioner  to  establish : 

. . .  standards  of  fitness  for  Indians  with  respect  to  health,  age,  character,  knowl- 
edge, and  ability,  for  any  position  maintained,  now  or  hereafter,  before  or  after 
transfer  to  an  Indian  community,  for  the  administration  of  functions  or  services 
within  the  territorial  limits  of  any  community,  and  a  classification  of  all  posi- 
tions for  which  the  requisite  knowledge  and  training  may  be  acquired  by  Indians 
through  experience  of  apprenticeship  in  the  position.  The  said  rules  and  regula- 
tions shall  also  set  forth  for  each  separable  function  or  services,  a  condition  of 
its  transfer,  the  positions  for  which  Indians  shall  qualify  and  the  required 
number  of  qualified  Indians  for  each  such  position,  provisions  assuring  a  reason- 
able security  of  tenure,  and  any  other  conditions  reasonably  necessary  to  assure 
the  continued  and  the  satisfactory  administration  of  transferred  functions  or 
services. 

As  Congressman  Howard,  House  sponsor  of  the  Indian  Reorganiza- 
tion Act  explained  it : 

In  order  that  the  Indian,  after  being  educated  in  a  practical  way,  may  pursue 
his  trade  or  vocation  and  be  preferred  in  posiitons  upon  Indian  reservations,  we 
have  set  up  in  the  bill  reported  a  preference  for  him  and  we  have  provided  and 
directed  a  special  set-up  without  regard  to  the  civil  service  laws,  whereby  he 
can  establish  a  rating  for  such  reservation  positions.38 

While  the  excerpt  quoted  above  refers  to  "positions  upon  Indian 
reservations"  the  law  as  it  was  finally  enacted  refers  to  positions  in 
the  Indian  Service. 

However,  the  intent  of  the  original  Indian  Reorganization  Act  bill 
to  transfer  or  contract  with  tribes  for  the  delivery  of  services  and 
administration  of  programs,  though  delayed  42  years,  has  finally  been 

»*  25  U.S.C.  §§  450  et  seq.  (Supp.  1976). 
35  1934  House  Hearings,  supra  note  6.  at  4. 
»  78  Cong.  Rec.  12164  (1934). 
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.mplemented  through  the  Indian  Self-Determination  and  Education. 
Assistance  Act  of  1975.  Section  104  of  that  Act  provides  in  part: 

(a)  The  Secretary  of  the  Interior  is  authorized,  upon  the  request  of  anr 
:ndian  tribe  (from  funds  appropriated  for  the  benefit  of  Indians  pursuant  to  the 
let  of  November  2,  1921,  and  any  Act  subsequent  thereto)  to  contract  with  or 
nake  a  grant  or  grants  to  any  tribal  organization  for — 

(1)  the  strengthening  or  improvement  of  tribal  government  (including,  but 
lot  limited  to,  the  development,  improvement,  and  administration  of  planning,, 
financial  management,  or  merit  personnel  systems;  the  improvement  of  tribally 
eunded  programs  or  activities;  or  the  development,  construction,  improvement 
~>i  tribally  funded  programs  or  activities;  or  the  development,  construction, 
improvement,  maintenance,  preservation,  or  operation  of  tribal  facilities  or 
-esources).37 

I  As  the  emphasized  portions  indicate,  one  of  the  purposes  of  the 
Self-Determination  Act  is  to  strengthen  tribal  organizations  includ- 
ing "merit  personnel  systems"  and  "improvement  of  tribally  funded 
programs  or  activities-"  This  policy  can  be  substantially  assisted 
through  the  Indian  Career  Service  established  under  the  IRA.  Those 
tribes  which  wish  to  establish  tribal  career  systems  could  seek  advice 
and  consultation  from  the  staff  of  the  Indian  Career  Service.  The 
advantages  of  assisting  tribes  in  establishing  tribal  personnel  systems 
would  be  substantial  both  to  the  tribe  and  the  federal  government.  The 
tribe  could  maintain  consistency  and  continuity  in  the  delivery  of 
-programs  despite  changing  tribal  administrations. 

At  the  present  time  many  tribes  suffer  a  setback  for  many  years 
when  a  new  tribal  chairman  is  elected.  The  new  chairmen  often  replace 
la  substantial  portion  of  their  tribal  staff  and  it  generally  takes  a  num- 
ber of  years  for  the  new  chairman  and  tribal  administration  to  become 
educated  and  acquainted  with  the  programs  and  political  subtleties 
of  operating  a  tribal  government. 

This  large  turnover  in  tribal  staff  often  results  in  inefficient  use 
of  tribal  and  (under  federal  contracting  and  grants)  federal  resources. 

A  well  developed  tribal  personnel  system  could  result  in  consistency 
and  continuity  of  tribal  and  federal  programs  resulting  in  a  more 
efficient  use  of  tribal  and  federal  resources. 

For  purposes  of  clarity  we  wish  to  emphasize  that  neither  the  Civil 
Service  Commission  nor  its  laws  shall  interfere  or  affect  the  stand- 
ards established  by  the  Indian  Career  Service.  This  is  in  keeping  with 
the  legislative  mandate  and  intent  of  Section  12  of  the  IRA. 

We  further  recommend  that  the  Secretary  of  the  Interior  be  re- 
quested either  by  the  American  Indian  Policy  Review  Commission  or 
the  appropriate  committee  or  subcommittees  of  Congress  to  explain 
why  he  is  purporting  to  change  the  Indian  preference  regulations  not 
by  amending  the  preferance  regulations  and  guidelines  but  rather  by 
requesting  that  the  Civil  Service  Commission  change  the  Schedule  A 
excepted  appointment  regulations  which  are  a  nullity  by  virtue  of  be- 
ing made  inapplicable  by  Section  12  of  the  IRA  to  Indians  eligible 
for  preference. 

We  further  recommend  that  either  the  American  Indian  Policy 
Review  Commission  or  the  appropriate  committees  or  subcommittees 
of  Congress  require  the  Civil  Service  Commission  repeal  their  illegal 


37 25  U.S.C.  §  450h  (Supp.  1976). 
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excepted  service  regulations  which  purport  to  place  Indians  in  thj 
excepted  service  of  the  Civil  Service  Commission  in  clear  derogatio 
of  Section  12  of  the  IRA. 


cess 


B.2.  The  current  BIA  and  IHS  Preference  Guidelines  are  Not  in  Coin 
pliance  with  the  Administrative  Procedure  Act  and  are  T here f. on 
Procedurally  Invalid 
The  current  policy  of  the  BIA  in  according  Indian  preference  ii 

initial  appointments  is  contained  in  the  BIA  Manual.  The  Manual  pre 

vides  in  relevant  part : 

To  be  eligible  for  preference,  an  individual  must  be  one-fourth  or  more  de 
gree  Indian  blood  and  be  a  member  of  a  Federally  recognized  tribe.38 

The  BIA  very  recently  changed  their  policy  regarding  "...  prefer 
«nce  in  actions  filling  vacancies  by  a  promotion,  reassignment,  oi 
lateral  transfer  in. the  Bureau"  by  stating  that  any  Indian  meeting  th< 
IRA  definition  of  "Indian"  would  be  eligible.  The  letter  added : 

This  policy  will  not  apply  to  initial  hiring  until  a  new  Schedule  A  appointing 
authority  has  been  received  from  the  Civil  Service  Commission.39 

The  IHS  policy  is  stated,  in  part,  by  IHS  Circular,  No.  71-1,  Indian 
Preference,  (June  28,  1971).  This  circular  states  that  preference  will 
be  accorded  to  Indians  who  are  one- fourth  or  more  Indian  blood.  Al- 
though not  stated  in  their  Circular,  IHS  further  requires  membership 
in  a  federally  recognized  Indian  tribe.  These  preference  criteria  con- 
tained in  the  BIA  Manual,  the  BIA  letter  and  IHS  circular  are  all  pro- 
cedurally invalid  and  are  thus  legally  void. 

The  BIA  Manual  is  solely  an  internal  operations  brochure  intended 
to  cover  policies  that  do  not  relate  to  the  public. 

Part  of  the  IHS  policy  is  published  only  in  their  Circular  No.  71-1, 
while  their  membership  requirement  does  not  appear  to  be  published 
at  all. 

BIA's  and  IHS'  "[f]ailure  to  publish  their  preference  criteria  in 
the  Federal  Register  or  Code  of  Federal  Regulations  (CFR)  any 
eligibility  qualifications  which  affect  any  substantive  rights  of  an 
individual  is  a  violation  of  the  Administrative  Procedure  Act  [APA]. 
Such  unpublished  standards  cannot  extinguish  the  rights  of  a  person 
otherwise  within  the  class  of  beneficiaries.40 

The  current  preference  standards  are  not  only  procedurally  invalid, 
they  are  in  conflict  with  Section  19  of  the  IRA  which  defines  Indian 
for  purposes  of  preference.  The  discussion  of  this  issue  follows  in  the 
next  section  of  this  Chapter  of  the  Report. 

The  effect  of  this  failure  to  publish  eligibility  standards  as  required 
by  the  APA  is  two- fold : 

(T)  It  prevents  the  public  from  bein<*  put  on  notice  of  any  proposed 
preference  criteria  and  thus  inhibits  or  prevents  the  public  from  com- 
menting on  such  criteria. 

(2)  Once  eligibility  criteria  is  established  nonpublication  prevents 
or  inhibits  the  public's  knowledge  of  what  the  standards  are.  The  BIA 
Manual,  BIA  letters  and  IHS  Circulars  and  unwritten  criteria  are 
not  readily  accessible  to  the  public  whereas  the  Federal  Register  and 

3"  ^4  BIAM  335.3.1  (revised  Oct.  30.  1972).  ,. 

39  See  Letter  of  April  20.  1976  to  All  Area  Directors  from  Commissioner  of  Indian  Affairs. 
Final  Report.  Part  VI.  Chapter  2.B.  Exhibit  No.  1,  BIA  Preference  File,  Index  No.  27. 
<°  See  Morton  v.  Ruiz,  415  U.S.  199,  232-36  (1974). 
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ode  of  Federal  Regulations  are  widely  disseminated  and  generally 
iccessible  to  the  public. 

Recommendations. — Task  Force  Xo.  9  recommends  that  the  appro- 
priate- committees  or  subcommittees  of  Congress  hold  oversight  hear- 
ngs  and  request  the  BIA  and  IHS  to  publish  their  preference  criteria 
is  required  by  the  APA. 

3.3.  The  Definition  of  Indian  for  Purposes  of  Preference 

The  current  criteria  for  defining  who  is  eligible  for  Indian  employ- 
nent  preference  is  contained  in  the  BIA  Manual.  It  provides  in 
^levant  part : 

To  be  eligible  for  preference,  an  individual  must  be  one-fourth  or  more  de- 
cree Indian  blood  and  be  a  member  of  a  Federally-recognized  tribe.41 

',  The  current  Civil  Service  regulations  provide  that  the  following 
X)sitions  within  the  Department  of  the  Interior  shall  be  classified  into 
he  excepted  service : 

All  positions  in  the  Bureau  of  Indian  Affairs  and  other  positions  in  the  De- 
partment of  Interior  directly  and  primarily  related  to  the  providing  of  services 
f-o  Indians  when  filled  by  the  appointment  of  Indians  who  are  one-fourth  or  more 
ndian  blood.42 

Thus,  based  on  this  scheme  of  things,  the  BIA  currently  gives  prefer- 
ence in  initial  appointment  to  Federally  recognized  Indians  who  are 
me-fourth  or  more  degree  Indian  blood. 

■  These  criteria  are  in  conflict  with  the  statutory  definition  of  "Indian" 
:or  preference  and  other  purposes  in  the  Indian  Reorganization  Act  of 
(L934.*3  Early  last  year  the  BIA  preference  criteria  were  challenged  by 
tdministrative  appeal  and  on  April  17,  1975,  by  court  action**  by  a 
■ember  of  the  Rosebud  Sioux  Tribe  who  was  ]ess  than  one-fourth  "de- 
cree Indian  blood.  The  BIA  requested  the  Justice  Department  defend 
r  he  case.  However,  Justice  responded  that  the  case  was  not  defensible. 
(•Che  government  finally  entered  a  consent  decree. 

'  As  a  result  of  these  actions  the  Department  of  the  Interior  has  been 
in  the  process  of  attempting  to  reinterpret  the  definition  of  "Indian*' 
'or  purposes  of  employment  preference  since  February  1975.  The  de- 
finition at  issue  is  the  one  contained  in  the  Indian  Reorganization  Act 
>f  1934.*6  The  definition  provides  in  relevant  part: 

6  The  term  "Indian"  as  used  in  this  Act  shall  include  all  persons  of  Indian  descent 
brho  are  members  of  any  recognized  Indian  tribe  now  under  Federal  jurisdict- 
ion, and  all  persons  who  are  descendants  of  such  members  who  were,  on  June  1, 
I  934,  residing  within  the  present  boundaries  of  any  Indian  reservation,  and 
Lhall  further  include  all  other  persons  of  one-half  or  more  Indian  blood.  For  the 
purposes  of  said  sections,  Eskimos  and  other  aboriginal  peoples  of  Alaska  shall 
fee  considered  Indians.*8 

I  This  definition  applies  to  the  preference  section  of  the  IRA47  as  well 
.s  the  other  sections  of  the  original  IRA. 

1  On  April  9th,  1975,  a  Solicitor's  Opinion,  Definition  of  "Indian"  tor 
^Preference  Eligibility,  was  signed  by  the  Associate  Solicitor  for  Li- 
lian Affairs.48  This  Solicitor's  Opinion  was  incorrect  in  some  respects 


41  See  note  38  supra. 

**  See  note  21  supra. 

43  See  note  25  supra. 

**  Whiting  v.  United  States,  Civ.  No.  75-3007  (D.  S.  Dak.). 

45  See  note  25  supra. 

Fid. 

47  See  note  4  supra. 

48  See  Final  Report,  Part  VI,  Chap.  2.B.,  Exhibit  1,  BIA  Preference  File,  Index  No.  1. 
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and  deficient  in  addressing  all  of  the  issues  involved  in  the  interprets 
tion  of  the  definition.  The  deficiencies  left  gaps  in  the  interpretation 
which  allowed  the  definition  to  be  construed  in  a  number  of  possible 
ways. 

Task  Force  No.  9  became  involved  with  the  BIA  and  the  Solicitors 
Office  when  we  learned  of  the  interpretations  which  the  BIA  was  con 
templating  with  regard  to  newly  proposed  Civil  Service  and  BIA  reg 
ulations  purporting  to  implement  the  definition.  Based  on  the  exten 
sive  research  our  Task  Force  had  done  on  the  definition  of  "Indian' 
for  purposes  of  preference,  we  felt  that  the  interpretations  the  BIA 
was  contemplating  were  both  inconsistent  with  the  legislative  intent  oi 
the  law  49  and  were  likely  to  be  very  damaging  to  the  concept  and  policy 
of  Indian  preference.50 

Upon  review  of  the  IKA  definition  of  "Indian"  51  it  can  be  seen 
that  there  are  three  categories  or  classes  of  "Indian"  who  are  defined 
as  eligible  for  preference  and  other  IRA  benefits.  The  first  class  is  "all 
persons  of  Indian  descent  who  are  members  of  any  recognized  Indian 
tribe  now  under  Federal  jurisdiction."  This  class  shall  hereinafter  b€ 
referred  to  as  the  "Membership  Class."  The  second  class  is  "all  per- 
sons who  are  descendants  of  such  members  who  were  on  June  1, 1934. 
residing  within  the  present  boundaries  of  any  Indian  reservation/ 
This  class  shall  hereinafter  be  referred  to  as  the  "Descendant  Class.'1 
The  third  class  is  "all  other  persons  of  one-half  or  more  Indian  blood." 
This  class  shall  hereinafter  be  referred  to  as  the  "Unaffiliated  Half- 
Blood  Class." 

The  problems  regarding  the  definition  concerned  the  Descendant 
Class  and  the  Unaffiliated  Half-Blood  Class.  The  dispute  concerning 
the  Descendant  Class  was  whether  the  requirement  of  residence  on  a  i 
reservation  on  June  1,  1934,  applies  to  the  descendant  himself,  thus 
limiting  the  definition  to  a  finite  number  of  descendants  who  will 
eventually  die  out  (which  was  our  interpretation) ; 52  or  whether  the 
reservation  residency  requirement  applies  not  to  the  descendant  but 
to  the  member  from  whom  (s)he  descends,  thus  allowing  the  descend- 
ant class  to  geometrically  increase  each  generation  in  vast  numbers 
without  regard  to  the  residency,  political  or  social  relationship  to  the 
tribe  or  blood  quantum  of  the  descendant  (which  was  the  contemplated 
interpretation  of  the  BIA).  It  was  readily  apparent  that  the  latter 
application  of  the  definition  would  immediately  and  drastically  water 
down  preference  and  virtually  destroy  the  purposes  behind  the  pref- 
erence laws.53 

The  Solicitor's  Office  agreed  with  our  legal  analysis  concerning  the 
Descendant  Class  and  drafted  a  new  Solicitor's  Opinion  on  this 
issue.54 


« Funke  Article  supra  note  7.  ..    .  ,         •     ,        «.,„«.        ci*.*,. 

50  See  Memorandum  to  the  Commissioner  of  Indian  Affairs  :  Jim  Robey,  Special  Assistant ; 
and  thp  Director,  Policy  Planning  Staff  from  B.  Thomas  Vigil  (Feb.  6,  1976).  Final  Report, 
Part  VI,  Chap.  2.B,  Exhibit  1.  BIA  Preference  File.  Index  No.  14. 

51  See  note  43  supra.  .   l     ■    ma  ^       M  .      ,    , 

52  see  Letter  of  Feb.  6,  1976,  to  Reid  P.  Chambers.  Associate  Solicitor,  from  Karl  A. 
Funke  Specialist,  and  Memorandum,  "Analysis  With  Regard  to  the  Descendant  Class  of 
Indians,"  25  TJ.S.C.  §  479.  Final  Report,  Chap.  2.B.,  Exhibit  1,  BIA  Preference  File,  Index 
Nos.  13  and  12. 

53  Id.  See  also  note  50  supra.  '  "m  ^      . 

si  See  Letter  of  March  10,  1976,  to  Karl  A.  Funke,  Specialist  from  Reid  P.  Chambers, 
Associate  Solicitor.  Final  Report,  Part  VI,  Chap.  2.B.,  Exhibit  1,  BIA  Preference  File, 
Tndex  No.  15.  See  also  Solicitors  Opinion,  "Application  of  Definition  of  Indian,"  in  25 
TJ.S.C.  §  479  to  Descendants  of  Members  Born  After  June  1,  1934"  (Mar.  24,  1976), 
Exhibit  1,  Index  No.  18. 
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The  dispute  regarding  the  Unaffiliated  Half-Blood  Class  concerned 

i  whether  the  definition  was  intended  to  apply  to  unaffiliated  and/or 

,  anrecognized  Indians  (which  was  our  interpretation) ;  or  whether  it 

applied  only  to  Indians  from  federally  recognized  tribes  (which  was 

:he  contemplated  interpretation  of  the  BIA.55  The  Solicitor's  Office 

agreed  that  our  interpretation  was  correct.56 

A  special  problem  arose  concerning  primarily  the  Five  Civilized 
and  Osage  Tribes  of  Oklahoma  as  well  as  a  number  of  smaller  tribes. 

The  rolls  of  the  Five  Civilized  and  Osage  Tribes  were  closed  by 
;acts  of  Congress  in  1906.57  These  acts  also  contemplated  the  eventual 
termination  of  the  tribal  governments  of  these  tribes.  Despite  these 
acts  the  tribes  continued  to  exist  and  the  federal  government  con- 
Linued  to  have  political  relations  with  them.  Under  the  preference 
criteria  of  one-fourth  or  more  Indian  blood  and  membership  in  a 
\federally  recognized  tribe,  which  is  the  present  preference  criteria, 
the  descendants  of  the  1906  enrolled  members  were  being  accorded 
Indian  preference  as  if  they  were  actual  members  of  a  federally  rec- 
ognized tribe.  However,  when  BIA  and  Interior  reviewed  the  IRA 
definition  for  purposes  of  issuing  new  preference  regulations  they 
apparently  changed  their  perception  of  descendants  of  the  1906  en- 
rolled members  of  these  tribes  from  treating  them  as  members  of 
their  respective  tribes  to  now  defining  them  as  descendants  of  members. 

The  definition  provided  in  the  IRA  states  that  one  eligible  class 
tof  "Indian"  under  the  Act  is : 

All  persons  of  Indian  descent  who  are  members  of  any  recognized  tribe  now 
under  Federal  jurisdiction. 

Secretary  Kleppe  in  a  March  18th,  1976,  letter  to  the  Civil  Service 
'Commission  stated  that  it  was  necessary  to  add  an  open  ended  descend- 
ant class  because  the  Act  of  April  26,  1906,  (34  Stat.  137)  and  the 
I  Act  of  June  28,  1906  (34  Stat.  539)  closed  the  rolls  of  the  Cherokee, 
'Choctaw,  Creek,  Chickasaw  and  Osage  tribes  "so  that  today  there 
are  no  current  membership  rolls  for  these  tribes."  58 

Based  on  this  reasoning  Interior  concluded : 

[T]he  provisions  of  the  definition  of  Section  19  may  be  inapplicable  to  persons 
of  such  tribal  ancestry  except  to  the  extent  they  are  one-half  or  more  Indian.59 

In  the  March  18,  1976  letter  to  the  Civil  Service  Commission  the 
Secretary  of  the  Interior  asked  that  new  preference  regulations  be 
promulgated.  These  proposed  regulations  tracked  the  language  of  the 
definition  section  of  the  I.R. A.  except  that  they  would  have  added  an 
additional  preference  class  as  follows : 

[Descendant  of  an  enrolled  member  of  a  currently  Federally  recognized  tribe 
whose  rolls  have  been  closed  by  an  Act  of  Congress.60 

This  provision  was  in  conflict  with  the  IRA  statutory  definition  and 
I  would  have  accorded  preference  to  any  person  who  could  trace  ancestry 
to  an  1906  enrolled  member  of  any  of  the  Five  Civilized  or  Osage 
Tribes.  Thus  preference  would  be  accorded  without  regard  to  a  resi- 

w  See  Letter  of  Feb.  6,  1976,  supra  note  52. 

56  See  Letter  of  Feb.  6.  1976.  supra  note  52,  and  Letter  of  March  10.  1976.  s^nra  note  54. 

6-  Act  of  April  26,  1906  (34  Stat  137)  and  Act  of  June  28, 1906  (34  Stat  539). 

m  See  note  28  supra. 

5nId. 

60  Id. 
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dency,  present  political  or  social  relationship  to  a  tribe  or  blood 
quantum. 

Interior  contended  that  the  IRA  preference  and  definition  sections 
of  the  IEA  did  not  apply  to  Oklahoma  tribes  61  and  that  only  pre-IRA 
preference  laws  applied  to  them.62  Since  the  pre-IRA  preference  laws 
did  not  define  Indian  in  any  specific  manner  Interior  contended  that 
they  had  discretion  to  adopt  the  open  ended  descendancy  category  for 
these  tribes. 

We  challenged  Interior's  contentions  and  demonstrated  to  them 
that  section  13  of  the  IRA 63  made  the  preference  and  definition  section 
of  the  IRA 64  applicable  to  Oklahoma  tribes  and  therefore  the  Secre- 
tary had  no  authority  to  adopt  the  open  ended  descendancy  category 
and  apply  it  to  some  of  the  Oklahoma  tribes.65  We  also  contended  that 
despite  the  roll  closing  statutes  of  1906,  the  Five  Civilized,  Osage  and 
other  similarly  situated  tribes  could  now  adopt  a  constitution  either 
through  the  Oklahoma  Welfare  Act 66  or  independent  of  it  and  estab- 
lish their  own  membership  criteria  based  on  descent  from  1906  enrolled 
members  and  any  additional  standards  they  wished  to  adopt.  This 
would  place  the  authority  to  determine  standards  for  membership  in 
the  respective  tribes  and  once  they  adopted  a  constitution  their  mem- 
bers would  be  eligible  under  the  Membership  Class  of  the  IRA  defini- 
tion.67 The  Department  of  the  Interior  concluded  that  our  analysis 
was  correct  with  regard  to  the  applicability  of  the  IRA  preference 
and  definition  sections  to  the  Oklahoma  tribes  and  agreed  with  us  that 
they  could  organize  either  under  the  Oklahoma  Welfare  Act  or  in- 
dependent of  it.68 

The  speaker  of  the  House.  Carl  Albert,  became  distressed  that  the 
Five  Civilized  and  Osage  Tribes  would  be  ineligible  for  preference 
under  the  law  unless  they  were  one-half  Indian  blood  or  more  until 
such  times  as  they  organized  and  established  membership  criteria. 
Speaker  Albert  requested  the  Secretary  of  the  Interior  to  make  an  ex- 
ception to  the  law  in  the  proposed  preference  regulations  so  as  to  per- 
mit descendants  of  one-fourth  or  more  Indian  blood  to  be  eligible  for 
preference  for  a  period  of  three  years.69  This  exception  to  the  statutory 
definition  was  agreed  to  by  the  Secretary  o  fthe  Interior 70  and  the  regu- 
lations are  currently  bein.qr  processed  bv  the  Civil  Service  Commission. 

Two  of  the  Five  Civilized  Tribes  have  adopted  constitutions  and 
have  established  membership  criteria.  These  tribes  are  the  Seminole 
Tribe  and  the  Cherokee  Tribe.  Both  of  these  tribes  have  established 
membership  standards  based  on  descendancy  from  1906  enrolled  mem- 

«■  See  Letter  of  Mar.  10, 1976,  supra  note  54. 

62  Id. 

«*  25  U.S.C.  §473  (1970). 

64  Spe  note  25  supra. 

65  £„0  T.pftpr  of  Ar.ril  1.  1976  to  Reid  P.  Chambers  from  Karl  A.  Funke.  Final  Report, 
Part  VI,  Chap.  2.B.,  Exhibit  1,  BIA  Preference  File,  Index  No.  23. 

<*  25  U.S.C.  §§  501  et  seq.  (1970). 

67  "[Al  persons  of  Indian  descent  who  are  members  of  any  recognized  Indian  tribe  now 
nnder  Federal  jurisdiction  .  .  .".  25  U.S.C.  §479  (1970). 

^Telephonp  interview  with  Reid  P.  Chambers,  Associate  Solicitor  (April  7.  1976).  The 
Associate  Solicitor  stated  that  a  written  opinion  was  being  prepared.  To  date  this  opinion 
Las  not  been  released. 

09  See  Letter  of  April  27.  1976.  to  Thomas  S.  Kleppe,  Secretary  of  Interior  from  Carl 
Albert,  Speaker  of  the  House.  Final  Report,  Part  VI,  Chap.  2.B.,  Exhibit  1,  BIA  Preference 
File,  Index  No.  29. 

70  See  Letter  of  Mav  20.  1976.  from  Thomas  A.  Kleppe  to  Carl  Albert.  Speaker  of  the 
House.  Final  Report,  Part  VI,  Chap.  2.B.,  Exhibit  1,  BIA  Preference  File,  Index  No.  33. 
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bers.  The  other  three  of  the  Five  Civilized  Tribes  also  intend  to  adopt 
open  ended  descendancy  membership  criteria  in  their  constitutions.71 

The  effect  of  this  adoption  of  open  ended  descendancy  membership 
criteria  is  that  it  makes  all  descendants  of  1906  enrolled  members  of 
these  tribes  eligible  for  Indian  preference  without  regard  to  blood 
quantum  or  residence.  It  effectively  does  what  the  illegal  preference 
regulation  proposed  by  the  Department  of  the  Interior  would  have 
done. 

It  is  speculated  that  most  tribes,  particularly  the  larger  tribes, 
have  a  one-fourth  or  more  degree  of  Indian  blood  requirement  for 
membership  and  some  have  a  one-eighth  degree  or  more,  while  a  few 
have  open-ended  descendancy.72 

Since  the  Membership  Class  of  the  IRA  accords  preference  solely 
on  the  basis  of  membership  in  a  federally  recognized  tribe  without 
regard  to  blood  quantum,  the  open-ended  descendancy  membership 
criteria  of  the  Five  Civilized  Tribes  and  a  few  other  tribes  may  result 
in  inequities  to  those  tribes  who  do  have  established  minimum  blood 
quantum  standards  for  membership.  For  example,  according  to  the 
testimony  of  the  Chief  of  the  Cherokee  Tribe,  there  are  approximately 
21,400  members  of  the  Cherokee  Tribe  that  are  one-fourth  or  more 
Indian  blood.73  However,  if  all  members  regardless  of  blood  quantum 
are  counted  there  are  roughly  61,000  members  of  the  Cherokee  Tribe.74 
Thus  there  are  roughly  39,600  less  than  one-quarter  blood  members  of 
the  Cherokee  Tribe  or  almost  double  the  number  of  members  who  are 
one-fourth  blood  or  more.  As  Chief  Swimmer  further  points  out.  the 
Indian  blood  quantum  could  be  as  little  as  one-two  hundred  and  fifty- 
sixth.75  The  situation  is  similar  with  the  Osage  Tribe.  There  are 
approximately  1,500  members  who  are  at  least  one-fourth  Indian  blood 
and  there  are  approximately  6,500  members  who  are  less  than  one- 
fourth  Indian  blood  or  no  Indian  blood  at  all.76 

The  result  of  according  preference  eligibility  based  on  tribal  mem- 
bership under  these  circumstances  is  that  it  is  very  likely  that  persons 
of  one-sixty-fourth  or  even  one-two  hundred  and  fifty-sixth  Indian 
blood  or  conceivably  persons  of  no  Indian  blood  and  born  and  raised  in 
New  York  City  with  little  or  no  knowledge  of  his  tribe  or  Indian 
affairs  could  be  accorded  employment  preference  over  a  full  blood 
reservation  Indian. 


71  See  transcript  of  testimony  of  Chief  Overton  James,  Chickasaw  Tribe.  AIPRC,  Public 
Hearings,  Task  Forces  Nos.  1,  2,  3.  4,  and  9,  Muskogee,  Oklahoma  at  p.  48  (May  14,  1976)  ; 
see  also  the  proposed  Constitution  of  the  Muscogee  (Creek)  Nation,  Article' III,  Sec.  3. 
The  Creek  Report  to  the  American  Indian  Policy  Review  Commission  at  231-32. 

72  We  have  sent  a  request  to  the  Commissioner  of  Indian  Affairs  asking  him  to  provide  us 
with  the  minimum  blood  quantum  tribal  membership  requirements  for  every  federally 
recognized  tribe  in  the  country.  We  have  also  asked  for  a  breakdown  of  population  for  each 
tribe  based  on  all  members  who  are  one-fourth  or  more  Indian  blood  and  (if  applicable  to  a 
tribe)  how  many  are  less  than  one-fourth  degree  Indian  blood.  BIA  contemplates  that  this 
survey  will  be  completed  around  September  10,  1976.  See  Letter  of  July  29.  1976,  to  Com- 
missioner Morris  Thompson  from  Senator  James  Abourezk,  Chairman.  AIPRC  and  Con- 
gressman Lloyd  Meeds,  Vice-Chairman  AIPRC.  Final  Report,  Part  VI,  Chap.  2.B.,  Exhibit 
1,  BIA  Preference  File  Index  No.  37. 

73  See  AIPRC,  Public  Hearings,  Task  Force  Nos.  1,  2,  3,  4,  and  9.  Muskosee,  Oklahoma 
at  p.  97  (May  13,  1976),  (remarks  of  Chief  Ross  O.  Swimmer  Principal  Chief,  Cherokee 
Nation). 

7*  Id. 

75  See  Public  Hearings  note  73  supra,  at  p.  103. 

78  Telephone  interview  with  Bruce  Greene.  Staff  Attorney,  Native  American  Rights  Fund, 
Boulder,  Colorado  (August  24,  1976)  (Mr.  Greene  is  counsel  for  the  Osage  Nation 
Organization). 
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Concern  and  opposition  to  this  situation  has  already  been  voiced  by 
a  number  of  Indian  employees  of  the  BIA  77  and  it  is  likely  to  increase 
in  intensity  over  time  as  the  consequences  of  this  recent  development 
begin  to  be  implemented. 

According  preference  based  on  open-ended  descendancy  is  clearly 
in  conflict  with  the  congressional  intent  and  purpose  in  enacting  the 
Indian  preference  legislation. 

The  purposes  of  these  preferences,  as  variously  expressed  in  the  legislative 
history,  has  been  to  give  Indians  a  greater  participation  in  their  own  self- 
government  ;  to  further  the  governments  trust  obligation  toward  the  Indian  tribes ; 
and  to  reduce  the  negative  effect  of  having  non-Indians  administer  matters  that 
affect  Indian  tribal  life.78 

Furthermore  it  was  not  contemplated  nor  intended  in  1934  that  the 
tribes  would  adopt  constitutions  which  would  contain  membership 
standards  based  solely  on  descendancy  without  regard  to  minimum 
blood  quantum  and/or  residency.  As  Commissioner  of  Indian  Affairs 
John  Collier,  the  prime  architect  and  sponsor  of  the  IRA,  explained 
and  Acting  Secretary  of  Interior  Charles  West  approved,  in  a  1935 
Department  of  the  Interior  policy  Circular  after  quoting  the  language 
of  the  IRA  definition  of  Indian : 

The  above  language  shows  on  the  part  of  Congress  a  definite  policy  to  limit  the 
application  of  Indian  benefits,  under  the  Indian  Reorganization  Act,  to  those  who 
are  Indians  hy  virtue  of  actual  tribal  affiliation  or  by  virtue  of  possessing  one- 
half  degree  or  more  of  Indian  blood.  In  line  with  this  statutory  declaration,  it 
is  our  opinion,  and  will  be  our  policy,  in  connection  with  the  approval  of  con- 
stitutions and  by-laws  of  tribes,  to  urge  and  insist  that  any  constitutional  pro- 
vision conferring  automatic  tribal  membership  upon  children  hereafter  born, 
should  limit  such  membership  to  persons  who  reasonably  can  be  expected  to  par- 
ticipate in  tribal  relations  and  affairs.  Such  a  limitation  may  be  framed  on  the 
basis  of  a  requirement  that  tooth  parents  are  recognized  members  of  the  tribe, 
or  that  the  residence  of  the  parents  is  within  the  reservation,  or  that  the  child 
is  of  a  certain  degree  of  Indian  blood,  or  some  combination  of  these  conditions 
as  may  be  best  suited  to  the  particular  reservation  or  to  the  tribe  or  tribes  occupy- 
ing the  same.  Where  automatic  membership  is  conferred  upon  children  born  of 
mixed  marriages  wherein  the  parents  reside  permanently  away  from  the  reserva- 
tion, there  should  be  included  a  minimum  requirement  that  such  children  be  of 
at  least  one-half  degree  of  Indian  blood. 

The  provisions  for  the  adoption  of  nonmembers  should  require  approval  by  the 
Secretary  of  the  Interior  for  each  applicant,  unless  such  individual  must  be  a 
person  of  Indian  descent  related  by  marriage  or  descent  to  the  members  of  the 
tribe. 

This  general  declaration  is  made  at  the  present  time  for  the  information  not 
only  of  those  engaged  in  working  with  the  Indians  in  the  matter  of  organiza- 
tion, but  of  the  Indians  themselves.  It  is  important  that  the  Indians  not  only 
shall  understand  this  policy  but  shall  appreciate  its  importance  as  it  applies  to 
their  own  welfare  through  preventing  the  admission  to  tribal  membership  of  a 
large  number  of  applicants  of  small  degree  of  Indian  blood.79 

As  this  Circular  which  was  contemporaneous  with  the  IRA  and 
signed  by  the  chief  architect  of  the  IRA  demonstrates,  the  intention 
was  to  insure  that  membership  criteria  contained  certain  minimal 
standards  of  Indianness.80 

We  are  not  advocating  that  the  federal  government  interfere  or  dic- 
tate to  a  tribe  what  its  membership  criteria  should  be.  We  advocate 


77  See  note  50  supra. 

w  Vorton  v.  Mancari,  417  U.S.  535,  541-42  (1974)  (footnotes  omitted). 

79  Office  of  Indian  Affairs,  Circular  No.  3123,  "Membership  in  Indian  Tribes"  signed  bv 
Commissioner  John  Collier,  approved  by  Acting:  Secretary  of  Interior  Charles  West 
'Nov.  18,  1935).  Final  Report,  Part  VI,  Chap.  2.B.,  Exhibit  1,  BIA  Preference  file,  Index 
No.  36. 

so  Id. 
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that  the  tribes  should  have  the  unfettered  discretion  to  determine  who 
their  members  are.  However,  if  preference  eligibility  is  accorded  solely 
on  the  basis  of  tribal  membership,  those  tribes  which  have  a  minimum 
blood  quantum  criteria  for  membership  will  be  at  a  great  disadvantage 
with  regard  to  the  tribes  which  have  no  minimum  blood  quantum 
criteria. 

In  public  hearings  we  held  in  Muskogee,  Oklahoma  on  May  13,  14, 
1976,  we  discussed  the  preference  eligibility  standard  with  spokesmen 
from  the  Cherokee,  Seminole,  Choctaw,  and  Chickasaw  Tribes.  Each 
of  the  Chiefs  or  spokesmen  were  asked  whether  they  thought  eligibility 
for  preference  should  be  based  on  tribal  membership  or  whether  the 
federal  government  should  establish  some  across  the  board  national 
standard.  All  of  the  tribal  spokesmen  or  Chiefs  responded  that  they 
would  prefer  to  have  a  national  standard  of  one-fourth  degree  of 
Indian  blood  rather  than  varying  standards  based  on  tribal 
membership.81 

The  Osage  who  are  one-fourth  or  more  Indian  blood  are  attempting 
to  get  legislation  which  will  enable  them  to  establish  a  tribal  govern- 
ment independent  of  the  existing  Tribal  Council  which  is  controlled 
by  voting  headrights  most  of  which  belong  to  people  of  little  or  no 
Indian  blood.82 

Recommendations. — In  light  of  the  fact  that  inequities  result  be- 
tween tribes  because  of  denning  preference  eligibility  based  on  varying 
membership  standards,  and  the  fact  that  all  four  of  the  Five  Civilized 
Tribes  who  were  asked  favored  a  uniform  national  standard  such  as 
imposition  of  a  one-quarter  degree  Indian  blood  minimum,  we  recom- 
mend that  preference  eligibility  standards  be  changed  in  either  one 
of  two  ways. 

Proposal  No.  1 :  The  Membership  Class  of  the  IRA  definition  of 
Indian  should  be  amended  to  further  require  a  minimum  of  one-fourth 
degree  Indian  blood. 

The  Descendant  Class  should  likewise  be  amended  to  require  a 
minimum  of  one-fourth  degree  of  Indian  blood.  The  Descendant  Class 
was  intended  to  apply  to  those  descendants  of  members  who  were 
residing  on  an  Indian  reservation  on  June  1,  1934  but  for  one  reason 
or  another  were  not  enrolled  in  the  tribe.  Since  the  members  of  a  tribe 
under  our  proposal  would  have  to  be  a  least  one-fourth  Indian  blood, 
the  unenrolled  descendants  who  were  living  on  a  reservation  on  June  1, 
1934  should  also  hereafter  be  at  least  one-fourth  degree  Indian  blood. 
Such  a  limitation  is  grounded  on  the  same  basic  considerations  under- 
lying our  proposal  on  the  Membership  class;  the  need  for  a  uniform 
eligibility  standard  that  assures  preference  to  persons  who  are  demon- 
strably "Indian." 

We  make  no  specific  recommendation  on  the  Unaffiliated  One-Half 
Blood  Class.  However,  we  suggest  that  Congress  may  wish  to  con- 
sider lowering  the  blood  quantum  for  unaffiliated  and  unrecognized 
Indians  to  one-fourth  degree  Indian  blood.  This  was  the  blood  quantum 
contained  in  the  original  IRA  bill.  Adoption  of  this  criterion,  given 
our  foregoing  proposals,  would  make  the  one-fourth  degree  Indian 

81  See  AIPRC,  Public  Hearings,  Task  Force  Nos.  1,  2,  3,  4,  and  9  at  p.  117-8  (remarks 
of  Chief  Swimmer,  Cherokee  Nation)  and  p.  206  (remarks  of  Chief  Tanyan,  Spminole 
Nation)  (May  13,  1976)  and  see  p.  28,  49  (remarks  of  Chief  James,  Chickasaw  Nation) 
and  p.  126  (remarks  of  Steve  Billy  representing  Chief  Gardner,  Choctaw  Nation) 
(May  14,  1976). 

82  See  note  76  supra. 
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blood  standard  uniform  for  all  three  classes  of  Indian  for  purposes  of 
IRA  preference. 

Proposal  No.  2.  This  recommendation  is  identical  to  Proposal  No.  1 
except  there  would  be  two-tiered  preference. 

Members,  descendants,  and  unaffiliated  Indians  who  are  at  least 
one-fourth  or  more  Indian  blood  (or,  in  the  case  of  unaffiliated  In- 
dians, one-half  degree  or  more  if  the  present  standard  is  retained) 
would  receive  primary  preference.  However,  if  no  qualified  Indians 
in  these  categories  applied  for  a  given  position,  then  members  and 
descendants  of  less  than  one- fourth  degree  of  Indian  blood  would  be 
given  employment  preference. 

This  proposal  would  give  preference  to  the  less  than  one-fourth 
blood  Indians  only  if  there  were  no  qualified  applicants  who  are  mem- 
bers or  descendants  of  at  least  one-fourth  Indian  blood,  or  who  are 
unaffiliated  Indians  of  at  least  one- fourth  or  one-half  Indian  blood 
(depending  upon  whether  Congress  retains  the  present  test  for  un- 
affiliated Indians  or  adopts  a  uniform  one-fourth  degree  rule).  Prec- 
edent for  such  a  two-tiered,  sliding  scale  priority,  whereby  initial 
preference  is  accorded  quarter-bloods,  is  now  found  in  the  BIA  regula- 
tions governing  eligibility  for  higher  education  loans  and  grants  to 
Indians.  See  25  CFR,  Part  32  (19t6). 

B.Jf.  Failure  To  Repeal  The  Pre-IRA  Employment  Preference  Stat- 
utes and  Amend  Section  18  Of  The  IRA  May  Result  In  Incon- 
sistent Preference  Standards 

As  previously  noted  in  Section  B.l.  of  this  Chapter  there  are  cur- 
rently seven  Indian  preference  statutes  on  the  books.83  The  last  pref- 
erence statute  was  Section  12  of  the  IRA  enacted  in  1934.84  As  noted 
in  Section  B.3  of  this  Chapter,  Section  19  of  the  IRA  establishes  the 
definition  of  "Indian"  for  purposes  of  IRA  preference.85  None  of  the 
five  pre-IRA  statutes  provided  a  definition  of  Indian  nor  did  they 
provide  for  the  exemption  from  all  Civil  Service  laws  or  provide  for 
the  Secretarial  establishment  of  separate  standards  for  the  appoint- 
ment of  Indians  as  did  the  IRA. 

Section  18  of  the  IRA  86  provides : 

This  act  shall  not  apply  to  any  reservation  wherein  a  majority  of  the  adult 
Indians,  voting  at  a  special  election  duly  called  by  the  Secretary  of  the  Interior, 
shall  vote  against  its  application. 

The  purpose  of  this  provision  as  explained  by  Commissioner  Collier 
in  1934  was  "to  give  the  Indians  complete  assurance  that  nothing  was 
going  to  be  railroaded  through  on  them."  87 

The  provision  is  interpreted  by  the  Department  of  the  Interior  to 
exclude  all  Indians  from  all  IRA  provisions  including  preference  who 
are  affiliated  with  a  tribe  which  has  voted  to  reject  the  Act.  However, 
the  legislative  history  strongly  indicate?  that  Section  18  was  not 
intended  to  bar  the  individual  benefits  available  to  individual  Indians 
of  any  tribe.88  A  three  judge  district  court  recently  addressed  this 

83  Supra  note  1. 

M  Supra  note  4. 

85  Supra  note  25. 

»25  U.S.C.  §  478  (1970). 

87  1934  Senate  Hearings,  supra  note  5,  at  262. 

88  Id.  at  261-63.  See  also  discussion  in  Funke  Article,  supra  note  7,  at  14-17. 
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same  issue  and  came  to  substantially  the  same  conclusions.  The  Court 
held: 

[T]he  elections  [to  accept  or  reject  the  IRA]  [were  to  be  only  for  the  pur- 
poses of  accepting  or  rejecting  sections  476  [Section  16]  and  477  [Section  17] 
of  Title  25,  48  Stat.  987-88. 

Nothing  which  followed  in  the  debate  or  in  the  way  of  amendments  suggests 
to  us  that  the  option  of  acceptance  was  extended  to  any  other  portion  of  the 
act  .  .  .  the  preference  section  [Section  12]  must  be  held  to  extend  to  all  Indians 
as  individuals.89 

Since  preference  in  employment  is  an  individual  benefit  of  the  IRA 
it  is  always  at  the  option  of  the  individual  as  to  whether  (s)he  wants 
to  take  advantage  of  the  IRA  relating  to  preference.  Thus  the  policy 
consideration  behind  Section  18  of  wanting  "to  give  the  Indians  com- 
plete assurance  that  nothing  was  going  to  be  railroaded  through  on 
them"  remains  completely  assured  even  if  it  is  made  available  to  all 
Indians  regardless  of  whether  his  tribe  voted  against  the  Act. 

As  recently  noted : 

To  interpret  Section  18  to  exclude  those  Indians  who  belong  to  a  tribe  which 
voted  to  reject  the  Act  would  not,  however,  make  those  Indians  ineligible  for 
preference.  They  would  still  be  eligible  under  the  earlier  preference  laws.90 
However,  BIA  and  IHS  could  impose  regulations  restricting  who  is  entitled  to 
preference  under  these  early  preference  laws.  Also,  these  early  laws  do  not 
exempt  Indians  from  application  of  the  Civil  Service  laws  as  the  IRA  does. 
This  could  result  in  one  set  of  criteria  for  IRA  Indians  and  another  quite  dif- 
ferent set  of  criteria  for  Indians  belonging  to  tribes  which  had  rejected  the 
IRA.  This  situation  would  make  little  sense  and  might  further  frustrate  the 
overall  IRA  policy  of  getting  Indians  into  their  own  service.01  m 

The  Section  18  issue  is  dealt  with  more  extensively  in  Part  V  Chap- 
ter I.E.  of  this  report. 

The  Department  of  Interior  currently  intends  to  use  the  same  defini- 
tion of  "Indian"  for  all  tribes  (except  the  Five  Civilized  and  Osage 
Tribes)  whether  a  tribe  voted  to  reject  the  IRA  or  not.  But  the  Depart- 
ment still  contends,  however,  that  they  have  the  authority  to  create 
different  standards  under  the  pre-IR  A  laws  for  non-IRA  tribes  if  they 
wish.93  Although  Interior  might  continue  to  apply  the  same  definition 
to  non-IRA  tribes  as  to  IRA  tribes,  under  their  interpretation  of  the 
law,  they  could  not  accord  the  exemption  from  Civil  Service  laws  nor 
create  separate  appointment  standards  for  Indians  belonging  to  non- 
IRA  tribes. 

Interior's  interpretation  is  also  contrary  to  a  recent  Supreme  Court 
ruling.  The  Court  stated  after  quoting  the  preference  section  of  the 
IRA  (Section  12); 

There  are  other  and  more  narrowly  drawn  Indian  preference  statutes,  25  TJ.S.C. 
§§44,  45,  46,  47,  and  274.  For  all  practical  purposes  these  were  replaced  by  the 
broader  preference  of  §  12.  Although  not  directly  challenged  in  this  litigation, 
these  statutes,  under  the  District  Courts'  decision,  clearly  would  be  invalidated.94 


*  Mancari  v.  Morton,  359  F.  Supp.  585,  588  (N.M.  1973),  rev'd  on  other  grounds,  417  U.S. 
5S5  (1974). 

90  Supra  note  1. 

01  For  extensive  review  of  the  legislative  history  of  the  IRA  on  this  issue  see  Legislntive 
History  of  IRA  Relating  to  Indian  Preference  (undated  and  unsigned,  believed  to  originate 
in  the  Justice  Department).  Final  Report,  Part  VI,  Exhibit  1,  BIA  Preference  File,  Index 
No.  38. 

91  See  Funke  Article,  supra  note  7.  at  17. 

m  See  Letter  of  March  10.  1976.  supra  note  54. 

»*  Morton  v.  Mancari,  417  U.S.  535,  n.  2  at  538  (1974). 
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Unless  the  pre-IRA  laws  are  repealed  and  Section  IS  of  the  IEA. 
clarified  or  amended  it  is  very  likely  that  there  will  be  different  prefer- 
ence criteria  for  non-IRA  tribes  as  opposed  to  IRA  tribes.  This  would 
serve  no  legislative  policy  nor  serve  any  rational  purpose. 

Recommendations. — Task  Force  No.  9  recommends  that  the  follow- 
ing pre-IRA  statutes  be  repealed:  25  U.S.C.  §45  (1970)  (originally 
enacted  as  Act  of  June  30,  1834  ch.  162,  §  9,  4  Stat.  737) ;  25  U.S.C. 
§46  (1970)  (originally  enacted  as  Act  of  May  17,  1882,  ch.  163,  §  6, 
22  Stat.  88);  25  U.S.'C.  §44  (1970)  (originally  enacted  as  Act  of 
Aug.  15,  1894,  ch.  290,  §10,  28  Stat.  313);  25  U.S.C.  §274  (1970) 
(originally  enacted  as  Act  of  June  7, 1897,  ch.  3,  §  1,  30  Stat.  83) ;  and 
the  preference  provision  of  25  U.S.C.  §  348  (1970)  (originallv  enacted 
as  Act  of  Feb.  8, 1887,  ch.  119,  §  5, 24  Stat.  389) . 

We  recommend  repeal  in  part  of  pre-IRA  preference  statute  25 
U.S.C.  §  47  (1970)  (originally  enacted  as  Act  of  June  25, 1910,  ch.  431 
§  23,  36  Stat.  891).  The  language  of  the  statute  recommended  for  re- 
peal is  underlined  in  the  statute  below. 

So  far  as  may  be  practicable  Indian  labor  shall  be  employed,  and  purchases  of 
the  products  of  Indian  industry  may  be  made  in  open  market  in  the  discretion 
of  the  Secretary  of  the  Interior. 

The  language  not  italicized  does  not  affect  Indian  employment  pref- 
erence and  we  recommend  that  it  be  retained. 

For  recommendations  regarding  amendment  of  Section  18  of  the 
IRA  (25  U.S.C.  §  478)  see  Part  V  Chap.  I.E.  Recommendations. 

B.5.  The  Question  of  the  Application  of  Indian  Preference  to  the  In- 
dian Arts  and  Crafts  Board 

There  is  a  question  of  whether  Indian  preference  applies  to  the  ap- 
pointment to  positions  in  the  Indian  Arts  and  Crafts  Board.  The  law 
creating  the  Board  does  not  address  the  issue  of  whether  pre-existing 
Indian  preference  laws  apply. 

The  IRA  preference  law  (Section  12)  provides : 

The  Secretary  of  the  Interior  is  directed  to  establish  standards  of  health.  age. 
character,  experience,  knowledge,  and  ability  for  Indians  who  may  be  appointed. 
without  regard  to  civil  service  laws,  to  the  various  positions  maintained,  now  or 
hereafter,  by  the  Indian  Office,  in  the  administration  of  functions  or  services 
affecting  any  Indian  tribe.  Such  qualified  Indians  shall  hereafter  have  the  pref- 
erence to  appointment  to  vacancies  in  any  such  positions.9* 

As  Section  12  provides  "[s]uch  qualified  Indians  shall  hereafter 
have  the  preference  ...  in  any  such  positions  .  .  .  maintained,  now 
or  hereafter,  by  the  Indian  Office."  This  language  makes  preference 
applicable  to  any  positions  "in  the  administration  of  functions  or  serv- 
ices affecting  any  Indian  tribe"  whether  they  existed  at  the  time  the 
IRA  was  enacted  or  whether  they  were  established  at  a  later  time.  This 
would  appear  to  make  preference  applicable  to  the  Indian  Arts  and 
Crafts  Board. 

The  law  creating  the  Board  does  provide  however : 

That  the  Classification  Act  of  1949  shall  be  applicable  to  all  permanent  em- 
ployees and  that  all  employees  shall  be  appointed  in  accordance  with  the  civil 
service  laws  from  lists  of  eligibles  to  be  supplied  by  the  Civil  Service  Commission.98 

This  proviso  makes  the  civil  service  laws  applicable  in  the  hiring 
of  employees  to  the  Board.  Thus  this  proviso  would  amend  the  IRA 

95  Supra  note  4. 

"25  U.S.C.  §  S05a(h)  (1970). 
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preference  provision  (Section  12)  to  the  extent  that  Section  12  ex- 
empts Indians  from  the  application  of  civil  service  laws  and  mandates 
the  establishment  of  separate  standards.  It  would  seem  that  if  prefer- 
ence itself  was  intended  to  be  made  inapplicable  the  law  creating  the 
Board  would  have  specifically  provided  so.  We  recommend  that  Con- 
gress clarify  this  apparent  legislative  intent  that  Indian  preference 
should  extend  to  appointments  to  the  Arts  and  Crafts  Board.  We  fur- 
ther recommend  that  Congress  consider  whether  the  exemption  from 
Civil  Service  laws  and  the  separate  Indian  service  provisions  of  Sec- 
tion 12  should  apply  to  the  appointment  of  Indians  to  the  Board.  This 
would  require  amendment  of  the  current  law  creating  the  Board.  The 
recommended  amendatory  language  to  the  law  is  set  out  in  brackets 
below.  Thus  25  U.S.C.  §  305a (h)  would  read  in  relevant  part: 

That  the  Classification  Act  of  1949  shall  be  applicable  to  all  permanent  [non- 
Indian]  employees  and  that  all  [non-Indian]  employees  shall  be  appointed  in 
accordance  with  the  civil-service  laws  from  lists  of  eligibles  to  be  supplied  by 
the  Civil  Service  Commission.  [The  appointment  of  Indian  employees  to  the 
Board  shall  be  governed  by  the  provisions  of  Section  12  and  Section  19  of  the 
Act  of  June  18, 1934  (48  Stat.  986,  988)  ]. 

This  amendment  would  provide  uniform  application  of  the  Indian 
preference  provisions  of  Section  12  of  the  IKA  as  well  as  a  uniform 
definition  of  "Indians"  as  provided  in  Section  19  of  the  IEA. 

B.6.  Analysis  and  Recommendations  Regarding  the  Applicability  of 
Preference  to  Programs  Transferred  Out  of  the  BIA  or  which 
are  Indian  Service  Type  Programs  Within  the  Department  of 
Interior  and  Other  Agencies 

At  the  time  the  IKA  was  passed,  virtually  all  special  Indian  services 
and  programs  were  administered  by  what  was  then  called  the  Indian 
Service  under  the  Department  of  the  Interior.  Gradually  some  of  the 
programs  and  services  were  disseminated  into  other  agencies  and  en- 
tirely new  Indian  programs  developed  in  a  number  of  federal 
agencies.97 

In  1954  the  Indian  Health  Service  was  transferred  to  the  Depart- 
ment of  Health,  Education,  and  Welfare.98  In  this  same  year  the  legal 
office  of  the  Indian  Service  was  removed  from  that  Service  and  placed 
in  a  new  consolidated  Solicitor's  Office  in  Interior.99  Thus  what  was 
once  the  legal  office  of  the  Indian  Service  became  the  Division  of  In- 
dian Affairs  under  the  Solicitor's  Office. 

Although  the  Indian  Health  Service  was  transferred  to  HEW  the 
obligation  to  accord  preference  in  IHS  was  not  removed.  The  legisla- 
tive history  of  the  transfer  act  indicates  that  the  obligation  to  accord 
preference  to  Indians  in  IHS  which  was  formerly  charged  to  the  Secre- 
tary of  Interior  now  became  the  obligation  of  the  Secretary  of 
HEW.™0  The  Indian  Health  Service  has  recognized  their  obligation 
to  provide  preference  in  accordance  with  Section  12  of  the  IRA.  In 
IHS  Circular  71-1,  Indian  Preference,  IHS  states: 

It  is  obvious  and  clear  that  it  is  the  Federal  Government's  intent  and  policy  to 
provide  preference  to  Indian  people  seeking  employment  within  the  Indian  pro- 
gram. The  above  legislation  [Section  12  of  the  IRA]  was  enacted  prior  to  the 
transfer  to  the  Indian  Health  Service  to  the  Department  of  Health,  Education, 

97  See  R.  Schifter,  Trends  in  Federal  Indian  Administration,  XV  S.  Dak.  L.  Rev.  1  (Win- 
ter 1970)  (hereinafter  cited  as  Schifter  Article). 

»8  42  U.S.C.  §  2001  (1970)  (Act  of  Aug.  5,  1954,  §  1,  68  Stat.  674). 

99  See  U.S.  Interior  Department,  Annual  Report,  at  392-93  (1954). 

100  See  1954  U.S.  Code,  Cong.,  and  Admin.  News  2939. 
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and  Welfare  and,  therefore,  pursuant  to  P.L.  83-568  of  August  5, 1954,  the  "Trans- 
fer Act,"  the  legislation  cited  above  is  applicable  to  the  Indian  Health  Service.101 

Although  HIS  has  failed  to  fully  comply  with  Section  12  of  the  IRA 
it  has  not  denied  that  the  law  is  applicable  to  them.  (HIS'  failure  to 
fully  implement  the  preference  laws  will  be  addressed  m  Section  B.  7. 
infra.) 

The  issue  of  transfers  of  functions  from  the  BIA  to  other  bureaus 
within  Interior  will  be  addressed  next.  A  letter  of  May  14,  1973  from 
Bernard  Rosen,  Kxecutive  Director,  Civil  Service  Commission,  to 
John  F.  McKune,  Director  of  Personnel,  Department  of  the  Interior 
disci;  •  apparent  guidelines  and  policies  in  according  Indian 

employment  preference  to  bureaus  transferred  out  of  BIA  to  other 
divisions  of  Interior  and  bureaus  in  Interior  which  were  not  trans- 
ferred from  BIA  but  nonetheless  appear  to  be  principally  performing 
in  sea -\  ice  type  functions.102  The  letter  mistakenly  equates  Sched- 
ule A  excepted  appointment  authority  with  Indian  preference.  This 
has  been  addressed  earlier  in  this  Chapter  in  Section  B.I.,  supra. 
However1,  since  the  letter  is  written  and  premised  on  this  erroneous 
i  n  '^i   ect  conceptualization,  analysis  of  the  letter  and  reference 
in  the  letter  to  the  applicability  or  nonapplicability  of  Schedule  A  is  to 
be  understood  as  meaning  the  applicability  or  nonapplicability  of 
Indian  preference. 

( Jivil  Service  Commission  letter  states : 

It  certainly  is  true  that  this  Schedule  A  authority  is  available  for  use  outside 
BIA.  But  in  this  connection  it  is  important  to  consider  the  circumstances  under 
which  such  use  was  authorized  by  the  ComnUssion. 

For  years,  the  only  bureau  covered  by  (he  authority  was  BIA.  However,  in  July 
and  again  in  November  1954  Mr.  D.  Otis  Beasley,  then  Administrative  Assjafant 
>'•!-,.•(  ,-.v  of  your  Department,  Wrote  to  the  Commission  and  asked  that  the 
authority  be  amended  to  cover  other  bureaus  as  well.  He  explained  that  some 
functions  being  performed  in  BIA  were  being;  transferred  bo  other  bureaus  and 
that  the  Department  wanted  to  be  able  to  "permit  the  continuation  of  existing 
employment  practices  relative  to  Indians"  in  connection  with  the  transfer  of 
functions  which  "still  retained  their  identity."  After  obtaining  our  General  C»en- 
sel's  opinion  that  the  Indian  preference  laws  would  continue  to  apply  under  these 
circumstances,  the  Commissioners  approved  Mr.  Reasley's  request  Indians  a  - 
pointed  under  the  Schedule  A  authority  who  Were  in  transferred  functions  that 
did  not  retain  fhoir  identity  were  permitted  to  acquire  a  competitive  Status  non- 
compotitivoly.  It  was  held  that  under  these  conditions  use  of  the  Schedule  A 
authority  was  no  longer  appropriate  for  them.  Their  positions  came  into  the  com- 
petitive service,  even  though  occupied  by  Indians. 

It  is  clear  from  'his  baCKground  that  rh<*  extension  of  coverage  of  the  Schedule 
V  authority  to  other  bureaus  was  approved  by  the  Commission  solely  to  permit 
its  use  in  those  instances  in  which  a  BIA  function  was  transferred  intact  to 
another  bureau  and  retained  its  identity  there,  with  the  Indian  preference  laws 
still  applicable.  No  other  use,  of  this  authority  was  Intended  or  authorized.108 

The  letter  il>on  Jays  on*  the  situations  in  which  tho  Civil  Son-ice 
Commission  views  the  appropriateness  or  ^appropriateness  of  the  use 
of  Schedule  A  authority  (in  their  view  Indian  preference)  in  bureaus 
within  Interior  hut  outside  of  BIA  : 

(r})  Tn  the  cfcse  of  functions  transferred  from  TUA  to  another  hnre-iu,  the 
Schedule  A  authority  may  he  used  if  the  functions  retain  fhrir  identity  hi  the  vcv 
bureau  and  the  Department  determines  that  the  Indian  preference  statutes  must 
Still  he.  applied. 

Uttflee  TTTS  Circular  No.  71-1.  Indian  Proforonro.  (.Tnno  28.  1071V  Finnl  Prport,  Tart 
VT  Cbap.  2.B.A..  Exhibit  2  JHS  Preference  File.  File  Index  No   1 

toe  i>ttor  of  ATmv  14  1073.  to  John  F.  M«-Kiino.  Pirpffor  of  Personnel.  Donnrt.  of  Tntorlor 
from  Bernard  Rosen.  Executive  nirector.  Ctvll  Service  CommlBsfoaer.  See  Part  VI.  Chap. 
2  F.  A  Exhibit  1.  BIA  Preference  File,  Indes  No,  50. 

'-'  T  1. 
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(b)  In  the  case  of  functions  transferred  from  BIA  to  another  bureau,  but  which 
no  longer  retain  their  identity  or  for  which  the  Department  determines  Indian 
preference  statutes  no  longer  apply,  the  Schedule  A  authority  may  not  be  used ; 

(c)  In  the  case  of  functions  in  another  bureau  that  are  not  transferred  from 
BIA,  hut  for  which  your  Department  determines  Indian  preference  statures  must 
be  applied,  use  of  the  Schedule  A  authority  should  be  withheld  unless  the  Com- 
mission grants  its  specific  approval.  Since  the  Commission's  action  in  19r>5  was 
taken  only  with  respect  to  functions  transferred  from  BIA,  I  feel  the  Commis- 
sioners should  have  the  opportunity  to  consider  the  matter  carefully  before  the 
authority  is  used  more  broadly.104 

The  standards  established  above  by  CSC  and  which  Interior  are  ap- 
parently following  are  sound  in  some  respects  but  arbitrary  in  other 
respects.  The  provision  of  item  [a]  above  which  provides  that  prefer- 
ence will  continue  to  apply  to  functions  transferred  from  the  BIA  to  a 
new  bureau  in  Interior  "if  the  functions  retain  their  identity  in  the 
new  bureau"  appears  to  be  a  sound  criteria.  Likewise,  the  converse 
provision  in  item  [b]  above  which  provides  that  'k functions  transfer- 
red from  BIA  to  another  bureau,  but  which  no  longer  retain  their  iden- 
tity" cannot  be  accorded  preference  appears  to  be  sound,  but  only  in 
part.  There  are  dangers  in  this  latter  standard  because  function-  trans- 
ferred from  the  BIA  might  not  retain  their  specific  identity  once  trans- 
ferred; however  they  might  still  be  basically  Indian  service  type  func- 
tions. As  recently  stated  by  the  Supreme  Court,  the  intent  of  the  In- 
dian preference  laws  are  "to  give  Indians  a  greater  participation  in 
their  own  self-government;  to  further  the  government's  trust  obliga- 
tion toward  the  Indian  tribes:  and  to  reduce  the  negative  effect  of  hav- 
ing non-Indians  administer  matters  that  affect  Indian  tribal  life."  105 
It  appears  that  the  intent  of  the  preference  laws  would  be  frustrated 
by  failure  to  accord  preference  to  any  functions  transferred  from  the 
BIA  which  might  not  retain  its  specific  identity  in  the  new  bureau  but 
which  nonetheless  remains  an  Indian  service  type  of  function,  i.e., 
fimctions  that  affect:  (1)  Indians  "participation  in  their  own  self- 
government"  and/or:  (2)  "the  government's  trust  obligation  toward 
the  Indian  tribes"  and/or:  (3)  "matters  that  affect  Indian  tribal  life." 
The  test  should  not  be  strictly  whether  the  identity  of  the  functions 
is  somewhat  changed  after  the  transfer  but  whether  they  remain  sub- 
stantially Indian  service  types  of  functions.  It  is  likely  that  the  trans- 
fer of  functions  from  the  BIA  would  have  not  occurred  or  have  been 
necessary  unless  there  was  an  intention  that  the  functions  be  alteredin 
some  way,  i.e.,  coordination  or  consolidation  with  other  Interior 
functions. 

The  same  reasoning  would  and  should  be  applied  to  item  (c).  If  the 
functions  of  another  non-BIA  bureau  within  Interior  are  Indian  serv- 
ice type  fimctions  they  should  be  accorded  preference  regardless  of 
whether  the  functions  originated  outside  of  the  BIA.  Neither  Interior 
or  the  Civil  Service  Commission  should  be  permitted  to  frustrate  the 
intent  of  the  Indian  preference  laws  merely  by  transferring  certain 
functions  out  of  BIA  or  failing  to  administer  Indian  service  type 
functions  in  BIA  because  of  administrative  convenience.  If  the  intent 
of  the  preference  laws  are  to  be  fulfilled  it  is  necessary  to  look  ftt  the 
character  of  the  functions  performed  such  as  whether  the  functions 
affect  Indian  "participation  in  their  own  self-government"  or  affect 
"the  government's  trust  obligation  toward  the  Indian  tribes"  or  involve 


w*Id. 


mb Morton  v.  Mancari,  417  U.S.  535,  541-42   (1974)    (footnote  omitted) 
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"matters  that  affect  Indian  tribal  life"  not  where  these  functions  hap- 
pen to  be  pigeonholed  in  the  administrative  structure  of  the  Depart- 
ment of  Interior. 

The  tests  in  both  standards  [a]  and  [b]  of  the  Civil  Service  Com- 
mission letter  are  two-pronged.  The  Department  of  Interior  is  given 
authority  to  determine  whether  the  Indian  preference  laws  apply. 
Thus  under  [a]  and  [b]  the  transferred  functions  must  retain  their 
identity  and  Interior  must  determine  that  the  preference  laws  apply  in 
order  for  preference  to  be  accorded.  This  discretion  which  is  vested  in 
Interior  by  the  standards  set  up  by  the  Civil  Service  Commission  letter 
are  totally  unsupportable.  None  of  the  preference  laws  nor  any  other 
law  vests  such  discretion  in  the  Department  of  Interior.  Neither  stand- 
ard [a]  or  [b]  set  up  any  criteria  upon  which  Interior  must  decide 
whether  preference  is  to  be  accorded.  The  only  test  which  is  legally  and 
logically  supportable  is  to  look  to  the  character  of  the  functions  per- 
formed to  determine  whether  they  fall  within  the  type  of  functions 
which  the  preference  laws  were  intended  to  reach. 

Item  (c)  gives  either  Interior  or  the  Civil  Service  Commission  veto 
power  over  whether  preference  will  apply  in  functions  not  transferred 
out  of  BIA  but  which  nonetheless  fall  within  the  type  of  functions  the 
preference  laws  were  intended  to  reach.  The  Civil  Service  Commis- 
sion should  have  no  authority  in  this  matter.  The  Department  of  In- 
terior should  make  the  determination  solely  on  whether  the  functions 
are  Indian  service  type  functions  and  their  determination  should  not 
be  reviewable  by  CSC. 

As  previously  noted  the  legal  office  of  the  Indian  Service  was  trans- 
ferred to  a  new  consolidated  Solicitor's  Office  in  1954.  This  transfer 
was  part  of  a  larger  consolidation  process  of  pulling  all  the  legal  offices 
of  the  various  bureaus  of  Interior  under  the  central  control  of  the 
Solicitor.  Prior  to  this  consolidation  each  of  the  legal  offices  of  the 
various  bureaus  operated  more  or  less  autonomously  under  the  direc- 
tion of  their  respective  chief  counsels  with  line  authority  running  di- 
rectly between  the  Secretary  and  the  chief  counsels  rather  than  through 
the  Solicitor.106  The  only  purpose  of  the  transfer  of  the  legal  offices  was 
to  provide  consolidated  and  centralized  authority  through  the  Solic- 
itor who  previously  directed  only  six  of  more  than  100  attorneys  in 
the  Department  of  Interior.107  The  previous  lack  of  coordination  be- 
tween the  legal  offices  resulted  in  conflicting  legal  conclusions  and 
overstaffing.108  There  is  no  indication  that  the  purpose  of  the  transfer 
was  intended  to  alter  either  the  character  or  the  type  of  work  which 
the  legal  offices  had  previously  performed  other  than  coordination 
with  each  other.  In  fact,  the  identity  of  the  legal  offices  remained  in- 
tact after  the  transfer  occurred.  The  legal  office  of  the  Indian  Services 
has  continued  to  do  the  same  character  and  type  of  work  as  it  did 
before  the  transfer  only  now  it  is  called  the  Division  of  Indian  Af- 
fairs and  the  line  authority  runs  through  the  Solicitor  instead  of  di- 
rectly to  the  Secretary.  Thus  the  change  was  a  procedural  one  for 
administrative  convenience  rather  than  a  substantive  change. 

Despite  this  fact  the  Secretary  of  the  Interior  has  used  this  pro- 
cedural change  to  contend  that  Indian  preference  no  longer  applies  to 

108  Hearings  on  Interior  Department  Appropriations  before  the  House  Committee  on 
Appropriations,  83d  Cong.  1st  Sess.,  Pt.  2,  at  891  (1954)  (hereinafter  cited  as  1954  House 
Hearings). 

107  Id.  at  890. 

108  Id.  at  891,  896. 
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appointments  in  the  Indian  Affairs  Division  of  the  Solicitor's  Office. 
Such  a  contention  is  totally  unsupportable  and  clearly  subverts  the 
intention  of  the  Indian  preference  laws.  The  intent  of  the  preference 
laws  should  not  be  allowed  to  be  subverted  by  reorganization  for  ad- 
ministrative convenience.  Again,  the  character  of  the  functions  per- 
formed by  the  Indian  Affairs  Division  should  control  whether  prefer- 
ence should  continue  to  apply  and  not  where  the  office  is  administra- 
tively  pigeonholed  in  the  bureaucratic  structure.  Indian  preference 
applied  to  the  legal  office  of  the  Indian  Service  prior  to  the  transfer. 
The  character  and  type  of  functions  performed  by  that  office  did  not 
materially  change  after  the  transfer.  The  preference  laws  should  con- 
tinue to  apply  to  that  office.  The  1950  Reorganization  Plan  Xo.  3  vested 
till  functions  of  all  agencies  and  employees  of  the  Department  of  In- 
terior, with  two  exceptions,  in  the  Secretary  of  the  Interior  with  power 
vested  in  him  to  authorize  their  performance  or  the  performance  of 
any  of  his  functions  by  any  of  those  officers,  agencies,  and  employees.109 
Pursuant  to  this  authority  the  Secretary  could  conceivably  and  legally 
vest  the  management  of  all  Indian  affairs  in  the  Bureau  of  Land  Man- 
agement. Although  this  is  an  exaggerated  example  the  principle  is 
the  same.  Should  all  the  Indian  preference  laws  be  inapplicable  to  the 
Bureau  of  Land  Management  in  this  instance  simply  because  the  In- 
dian service  functions  are  administratively  transferred  to  this  bureau 
rather  than  remaining  in  the  BIA?  Obviously  this  would  be  a  sub- 
version of  the  intent  of  the  law.  Even  the  Civil  Service  Commission's 
letter  recognized  that  the  preference  laws  should  continue  to  apply 
to  functions  transferred  from  the  Indian  Service  but  which  retain 
their  character  as  Indian  service  functions. 

The  preference  laws  should  continue  to  be  applied  to  the  Indian  Af- 
fairs Division  of  the  Solicitor's  Office  the  same  as  they  applied  prior 
to  the  transfer  in  1954.  Few  functions  if  any  in  the  Department  of  In- 
terior are  likely  to  be  as  critical  to  "Indian  self-government";  "the 
government's  trust  obligation  toward  the  Indian  tribes"  or  to  "Indian 
tribal  life"  as  is  the  Indian  Affairs  Division  of  the  Solicitors  Office. 

Indeed,  these  are  the  very  issues  with  which  the  Division  of  Indian 
Affairs  is  principally  concerned.  There  does  not  appear  to  be  any  sound 
practical  or  legal  justification  for  the  Secretary's  failure  to  accord 
preference  to  positions  in  the  Indian  Affairs  Division  of  the  Solicitor's 
Office.  The  Secretary's  failure  to  do  so  is  in  clear  derogation  of  the 
intent  of  the  law. 

The  need  to  extend  Indian  employment  preference  to  agencies  other 
than  Interior  and  IHS  is  addressed  next.  As  previously  stated,  at  the 
time  the  IRA  preference  law  was  enacted  in  1934  virtually  all  special 
Indian  services  and  programs  were  administered  by  the  Indian  Service 
within  the  Department  of  the  Interior. 

25  U.S.C.  §  2  which  was  originally  enacted  in  1832  provides : 

The  Commissioner  of  Indian  Affairs  shall,  under  the  direction  of  the  Sec- 
retary of  the  Interior,  and  agreeably  to  such  regulations  as  the  President  may 
prescribe,  have  the  management  of  all  Indian  affairs  and  of  all  matters  arising 
out  of  Indian  relations.110 

Although  the  Commissioner  of  Indian  Affairs  was  the  focal  point 
of  all  major  decisions  and  policies  affecting  Indian  life  prior  to  the 
IRA  and  for  some  time  thereafter,  the  course  of  the  federal  Indian 

^25U  SRC°?2  0970)°'  3'  §§  **  2'  **'  M&y  ^'  195°'  15  FR*  3174'  64  Stat  1262' 
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relationship  has  changed  significantly  especially  since  the  early  1960*s. 
Today  the  Commissioner  is  no  longer  solely  responsible  for  ';the 
management  of  all  Indian  affairs  and  of  all  matters  arising  out  of 
Indian  relations." 

Today  there  are  a  number  of  agencies  charged  with  the  manage- 
ment of  programs  and  services  which  affect  ''Indian  self-government ;" 
the  "government's  trust  obligation  toward  the  Indian  tribes:"  and 
"Indian  tribal  life"  (the  issues  which  the  Indian  employment  prefer- 
ence laws  are  intended  to  reach).111  The  diffusion  of  responsibility  to 
other  agencies  began  in  1935  with  the  enactment  of  the  Social  Security 
Act 112  which  was  applicable  to  Indians  on  the  same  basis  as  other 
citizens.113  On  August  5,  1054-  Congress  transferred  the  Indian 
Health  Service  from  BIA  to  the  Public  Health  Service  in  HEW.114 
The  period  of  the  early  1960*s  was  a  turning  point  in  the  federal  / 
Indian  relationship.  It  was  during  this  period  that  a  number  of 
agency  programs  which  provided  direct  assistance  to  State  and 
local  governments  were  enacted,  amended  or  interpreted  to  extend 
to  Indian  tribes.  The  first  act  to  be  so  extended  was  the  Area  Eedevel- 
opment  Act  which  became  law  on  May  1.  1961.115  The  Act  specifically 
provided  that  Indian  Tribes  were  eligible  units  of  government.  The 
Act  was  administered  by  the  Area  Redevelopment  Administration 
(ARA)  in  the  Department  of  Commerce.  The  ARA  is  now  the  Eco- 
nomic Development  Administration  (EDA).  Also  in  1961  "|Y|he 
chief  counsel  of  the  Public  Housing  Administration,  an  agency  created 
by  the  United  States  Housing  Act  of  1937,116  determined*  that  the 
statutory  language  which  made  eligible  for  public  housing  assistonoe 
'any  state,  county,  municipality,  or  other  governmental  entitv  or  pub- 
lic body' 117  encompassed  Indian  tribes."  118  In  1962  the  Public  Works 
Acceleration  Act  was  enacted.119  This  Act  did  not  initially  include 
Indian  tribes  as  eligible  units  of  government  but  was  amended  ?>1 
days  later  to  correct  this  error.120  In  1964  the  Economic  Opportunity 
Act 121  was  made  law  which  "authorized  grants  to  community  action 
programs  set  up  by  Indian  tribes  and  Indian  participation  in  the 
Neighborhood  Youth  Corps."  122 

In  1965  Congress  enacted  the  Public  Works  and  Economic  Develop- 
ment Act.123  Indian  tribes  were  specifically  made  eligible  for  grants 
under  the  Act  administered  by  the  Department  of  Commerce.124  In 
1968  Indian  tribes  became  eligible  for  planning  grants  and  public 
housing  assistance  from  HUD.125  In  that  same  year  the  Law  Enforce- 
ment Assistance  Act  was  passed  and  tribes  were  eligible  for  LEA  A 
grants.126  A  number  of  recent  acts  have  continued  to  specifically  set 
up  Indian  programs  or  services  in  agencies  other  than  BIA,"  i.e., 

111  See  note  78  snpra. 

112  42  U.S.O.  §§  301  et  seq.  (1964). 

U3  See  Shifter  Article  at  2  supra  note  97. 

U4  Act  of  Aug.  5,  1954  ch.  638.  68  Stat.  674. 

115  Act  of  May  1,  1961.  75  Stat.  47. 

136  42  U.S.C.A.  §§  1401  et.  seq.  (1969). 

"7  42  U.S.C.A.  §  1402  (11),  (1969). 

1:8  See  Shifter  Article  at  11.  supra  note  97. 

119  Act  of  Sept.  14.  1962.  76  Stat.  541. 

120  Act  of  Oct.  15.  1962.  76  Stat.  920. 

121  Act  of  Aug.  20,  1964.  7S  Stat.  508. 

122  Id. 

32"42  U.S.C.A.  §§  3121  et  seq.  (1969). 

124  42  U.S.C.A.  §3131  (1969). 

125  Art  of  Aug.  1,  1968.  §  601.  82  Stat.  476  amending  40  U.S. C.  §  461  (1964). 
128  42  U.S.C.A.  §§  3701  e*  seq. 
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the  Act  of  April  11.  1070.  (84  Stat.  120)  amending  the  Farmers  Home 
Administration  Act  of  1946  (Agriculture)  :  the  State  and  Local  Fiscal 
Assistance  Act  of  1972  127  (Treasury)  :  Title  IV  of  the  Indian  Educa- 
tion Act  of  1972  12S  (HEW):  the  Comprehensive  Pmiplovment  and 
Training  Act  of  1973  129  (LABOR)  :  the  Housing  and  Community  De- 
velopment Act  of  1974  13°  (HUD)  :  and  the  Indian  Self-Determination 
Act  of  1975  131   (Interior,  HEW  and  numerous  other  agencies). 

At  the  present  time  the  following  agencies  and  offices  other  than 
Interior  are  administering  programs  or  services  that  affect  ''Indian 
self-government:"  -the  government's  trust  obligation  toward  the  In- 
dian Tribes  ;"  and  ''Indian  tribal  life.*' 
Department  of  Agriculture : 

Office  of  Equal  Opportunity  (Indian  Desk) . 
Farm  Credit  Administration  (loans  to  tribes  for  purchase  of 
land).132 
Department  of  Commerce : 

Economic  Development  Administration  (Indian  Desk). 
Office  of  Minority  Business  Enterprise  (Indian  Desk). 
Department  of  Health,  Education,  and  Welfare  : 
Office  of  Native  American  Programs. 
Office  of  Indian  Education. 
Intra-Departmental  Council  on  Indian  Affairs. 
Indian  and  Migrant  Programs  Office  of  Child  Development. 
National  Institute  on  Alcohol  Abuse  and  Alcoholism  (Indian 
Desk). 
Department  of  Housing  and  Urban  Development : 
Indian  Housing  and  Community  Development. 
Planning  Grants. 
Department  of  Justice : 
LEAA. 

Office  of  Indian  Rights,  Civil  Rights  Division. 
Indian  Resources  Section.  Land  and  Resources  Division. 
Department  of  Labor:  Division  of  Manpower  Development  Pro- 
grams. Manpower  Administration  (Indian  Desk). 

Small  Business  Administration:  Office  of  Program  Assistance  (In- 
dian Desk). 

Department  of  Transportation:  Indian  Highway  Safety,  National 
Highway  Traffic  Safety  Administration. 

Although  this  list  of  legislation  and  programs  is  not  exhaustive  it 
readily  demonstrates  that  the  "administration  of  functions  or  services 
affecting  any  Indian  tribe"  13j  is  no  longer  exclusively  in  the  hands  of 
the  Commissioner  of  Indian  Affairs  or  even  the  Department  of  the 
Interior. 

In  light  of  the  extensive  diffusion  of  Indian  programs  and  services 
since  19.34  it  is  impossible  to  fulfill  the  purpose  of  the  preference  laws 
'•to  give  Indians  a  greater  participation  in  their  own  self-government; 
to  further  the  government's  trust  obligation  toward  the  Indian  tribes; 
and  to  reduce  the  negative  effect  of  having  non-Indians  administer 


--■  31  U.S.C.  §§  1221  et  seq.  (1970). 

^  20  U.S.C.A.  §§  1221  et  seq.  (1974). 

13»1S  U.S.C.A.  §  665  (Supp.  1976)  :  29  U.S.C.A.  §§  S01  et  seq.  (1975). 

130  Act  of  Auj?.  22.  1074.  88  Stat.  633. 

1»25  U.S.C.A.  §§  450  et  seq.  (Supp.  1976). 

«a  25  U.S.C.A.  §  §  488  et  seq.  (Supp.  1976). 

133  25  U.S.C.  §  472  (1970). 
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matters  that  affect  Indian  tribal  life"  unless  preference  is  extended  to 
the  other  agencies  to  meet  this  change  in  the  federal/Indian  relation- 
ship. The  extension  of  Indian  employment  preference  in  agency  offices 
which  administer  services  and  programs  for  Indian  tribes,  organiza- 
tions and  individuals  is  not  a  radical  policy.  The  Indian  Self -Determi- 
nation and  Education  Assistance  Act  of  1975  established  this  prefer- 
ence policy  with  regard  to  "training  and  employment  in  connection 
with  the  administration  of . . .  [any  federal]  contracts  or  grants''  which 
are  authorized  by  law  to  be  let  to  Indian  organizations  or  which  are 
for  the  benefit  of  Indians.  The  Act  further  provides  that  "any  award 
of  subcontracts  or  subgrants  in  connection  with  the  administration  of 
such  contracts  or  grants  shall  be  given  to  Indian  organizations  and  to 
Indian-owned  economic  enterprises  .  .  ." 134  (The  provision  and  its 
implementation  is  discussed  more  fully  in  Section  C.l.  of  this  chapter) . 
Thus  any  federal  contract  or  grant  from  any  agency  authorized  by  law 
to  be  awarded  to  an  Indian  organization  or  which  is  for  the  benefit  of 
Indians  must  extend  preference  in  training,  employment,  subcontract- 
ing or  subgranting  to  Indians.  The  Act  as  originally  drafted  did  not 
extend  to  all  such  federal  agencies  but  was  limited  to  only  Interior  and 
HEW.  This  oversight  was  later  corrected  in  the  mark-up  session  of  the 
House  Subcommittee  on  Indian  Affairs.135  The  extension  of  Indian 
preference  in  offices  of  agencies  administering  programs  and  services 
for  Indian  tribes  and  individuals  would  be  in  keeping  with  both  the 
concept  of  the  Indian  Self -Determination  and  Education  Assistance 
Act  and  the  intent  of  the  IRA  preference  law  of  1934  and  the  earlier 
enacted  pre-IRA  preference  laws  dating  back  to  1834. 

Recommendations. — Task  Force  No.  9  finds  that  the  Secretary  of  the 
Interior  has  acted  in  clear  derogation  of  the  spirit  and  intent  of  the 
Indian  preference  laws  in  not  according  preference  to  vacancies  within 
the  Division  of  Indian  Affairs  of  the  Solicitor's  Office  since  the  trans- 
fer of  that  office  from  the  Indian  Bureau  in  1954.  We  recommend  that 
the  Secretary  immediately  comply  with  the  preference  laws  and  ac- 
cord preference  to  qualified  Indians  in  any  vacancies  (initial  hirings^ 
lateral  transfers,  reassignments,  and  promotions)  with  that  Division. 

In  the  event  that  the  Secretary  does  not  readily  comply  with  the 
preference  laws  in  this  regard,  we  recommend  that  Congress  direct  the 
Secretary  to  comply  and  implement  the  Indian  preference  laws  within 
the  Indian  Affairs  Division. 

Task  Force  No.  9  further  finds  that  the  nature  of  the  federal/Indian 
relationship  has  changed  substantially  since  enactment  of  the  last 
general  Indian  employment  preference  law  was  enacted  in  1934.  We 
find  that  the  management  of  Indian  affairs  has  been  diffused  to  a  num- 
ber of  federal  agencies  and  is  no  longer  solely  lodged  in  the  Indian 
Bureau  as  was  the  case  in  1934.  We  find  that  the  intent  of  the  Indian 
preference  laws  can  no  longer  be  carried  out  if  their  application  is 
limited  to  the  Indian  Bureau  and  IHS. 

We  recommend  that  Congress  amend  the  Indian  preference  legisla- 
tion (25  U.S.C.  §  472)  to  account  for  the  change  in  the  federal/Indian 
relationship  and  extend  Indian  preference  to  all  federal  agencies  which 
have  so  recently  assumed  the  role  of  administering  programs  and 
services  for  the  benefit  of  Indians. 


m*  25  U.S.C.A.  §  450e(b)  (Supp.  1976). 

135  See  Section  C.  1.  of  this  chapter,  infra,  note  12  and  text  preceding  it. 
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Task  Force  No.  9  finds  that  these  recommendations  are  consistent 
with  the  intent  of  the  current  Indian  preference  laws 136  and  current 
federal  policy  as  reflected  in  the  legislative  extension  of  Indian  prefer- 
ence in  training,  employment,  subcontracting  and  subgranting  in  all 
federal  contracts  or  grants  let  by  any  federal  agency  to  or  for  the 
benefit  of  Indians.137 

B.7.  Analysis  and  Recommendations  Concerning  the  Failure  of  the  In- 
clian  Health  Service  to  Implement  Indian  Preference 

As  previously  noted,  the  Indian  Health  Service  was  transferred  from 
the  Department  of  the  Interior  in  1954.138  When  that  transfer  was 
made,  all  the  authority,  functions  and  duties  which  were  previously 
vested  in  the  Secretary  of  the  Interior  were  transferred  to  the  Secre- 
tary of  H.E.W.  The  legislative  history  indicates  that  the  duty  to  ac- 
cord preference  to  Indians  under  Section  12  of  the  IRA  was  included 
in  the  transfer.139  This  has  been  noted  by  the  Supreme  Court  14°  and  is 
acknowledged  by  the  Indian  Health  Service.141 

Thus,  the  non-applicability  of  Civil  Service  laws  and  the  duty  to 
appoint  Indians  based  on  separate  Indian  Service  standards  as  dis- 
cussed in  Section  B.I.,  supra,  of  this  chapter  also  applies  to  the  Indian 
Health  Service.  The  duty  of  the  Secretaries  of  Interior  and  H.E.W. 
to  publish  their  preference  standards  as  required  by  law  has  already 
been  addressed  in  Section  B.2.  of  this  chapter,  supra. 

Likewise,  Section  19  of  the  IRA  which  defines  "Indian"  for  pur- 
poses of  preference  is  applicable  to  IHS.  Thus,  the  discussion  of  that 
issue  in  Section  B.3.,  of  this  chapter,  supra,  is  applicable  to  IHS  as  are 
the  recommendation  and  analysis  in  Section  B.4.  concerning  the  need 
to  amend  Section  18  of  the  IRA  and  repeal  the  pre-IRA  statutes  to 
prevent  inconsistent  standards  for  preference. 

The  current  criteria  of  the  Indian  Health  Service  in  according  pref- 
erence is  contained  in  an  IHS  Circular.142  This  circular  states  that 
Indians  of  one-fourth  or  more  Indian  blood  are  eligible  for  preference 
in  IHS.  Although  not  stated,  IHS  further  requires  membership  in  a 
federally  recognized  tribe.  This  criteria,  like  BIA?s,  is  in  conflict  with 
the  definition  of  "Indian"  contained  in  Section  19  of  the  IRA.143  This 
issue  was  raised  with  IHS  in  public  hearings  earlier  this  year.  IHS 
stated  that  they  view  Interior  as  the  federal  agency  responsible  for 
determining  eligibility  standards  and  therefore  IHS  stated  that  they 
would  adopt  the  same  standards  for  preference  eligibility  as  the  BIA, 
once  BIA  revises  their  standards.144 

The  discussion  in  Section  B.3.  concerning  the  recommended  amend- 
ments to  Section  19  of  the  IRA  definition  of  "Indian"  are  applicable 
and  are  intended  to  apply  to  IHS. 

In  addition  to  these  issues,  IHS  is  knowingly  in  derogation  of  the 
preference  law  in  other  respects.  The  IHS  Indian  Preference  Circular 
states : 


136  See  supra,  note  105. 

137  See  supra,  note  134. 
133  See  supra,  note  20. 

"o  Morton  v.  Mancari  417  U.S.  535,  n.  1  at  538  (1974). 

141  See  supra,  text  note  101. 

142  See  supra,  note  101. 

143  See  supra,  note  25. 

144  See  supra,  note  33. 
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When  a  qualified  Indian  ia  available,  he  will  he  selected  for  initial  appointment 
to  vacancies  unless  there  are  valid  and  documented  reasons  of  unsuitability  or 
iinssitisf  actory  performance  as  a  basis  for  rejecting  him. 

To  enhance  the  achievement  of  the  goal  and  objective  of  the  Indian  Health 
Service,  persons  of  Indian  descent  will  be  given  priority  for  promotions  within 
the  Indian  Health  Service. 

Statement  of  now  selection. — In  the  event  a  non-Indian  applicant  for  the  posi- 
tion is  selected  where  qualified  Indian  applicants  are  available,  a  justification 
for  such  selection  will  be  submitted  by  the  selecting  officer  and  approved  by  the 
appropriate  Area  Director  and  Area  Associate  Equal  Employment  Opportunity 
Officer  before  finalizing  the  appointment.  A  copy  of  the  justification  will  be  for- 
warded to  the  Deputy  Equal  Employment  Opportunity  Officer,  Indian  Health 
Service,  Washington,  D.C.145 

This  IHS  policy  permits  exceptions  to  Indian  preference.  This  ex- 
ception to  Indian  preference  has  been  used  in  IHS  on  many  occasions 
to  deny  the  appointment  of  Indians  to  positions  for  which  they  were 
clearly  qualified. 

The  BIA  in  1972  adopted  a  preference  policy  which  provided  that 
the  Commissioner  of  Indian  Affairs  could  grant  exceptions  to  the 
preference  laws  by  approving  the  selection  of  non-Indians  when  he 
considered  it  in  the  best  interests  of  the  Bureau.  With  regard  to  this 
discretion  assumed  by  the  BIA,  a  U.S.  Court  of  Appeals  responded : 

[T]he  controlling  statute  [IRA]  does  not  say  the  "Indians"  .  .  .  may  have  pref- 
erence. It  says :  ".  . .  qualified  Indians  shall  hereafter  hare  .  . .  preference"  .  .  .  and 
"if  Congress  had  intended  to  write  discretionary  power  into  the  language  of  Sec. 
472  [Sec.  12],  it  would  have  done  so  expressly.  .  .  .  One  need  only  look  at  various 
Indian  preference  statutes  to  recognize  that  Congress  was  well  aware  of  the  dis- 
tinction between  discretionary  and  mandatory  action  .  .  ." 146 

Although  this  case  involved  a  suit  against  BIA,  the  court  was  inter- 
preting Section  12  of  the  IEA,  the  same  preference  law  that  is  appli- 
cable to  IHS.  IHS  takes  the  position  that  although  the  court  was  rul- 
ing on  the  same  preference  law  that  applies  to  them,  they  are  not 
bound  to  follow  the  law  because  they  were  not  being  sued.  As  their 
assistant  general  counsel  states : 

Although  we  do  not  agree  that  the  holding  is  binding  upon  IHS,  the  holding  of 
the  court  would  he  persuasive  to  a  court  faced  with  identical  questions  in  a  case 
where  IHS  is  the  defendant,  and  we  can  see  no  practical  reason  for  not  com- 
plying with  the  holding  of  the  court  by  revising  IHS  policies  accordingly  at 
this  time.147 

Although  the  assistant  general  counsel  recommended  that  IHS  com- 
ply with  the  holding  of  the  court,  IHS  decided  not  to  comply.148  The 
results  have  been  flagrant  and  continuing  non-selection  of  many  quali- 
fied Indians  in  clear  derogation  of  the  law. 

On  July  16, 1976,  our  Task  Force  sent  a  memorandum  to  the  Direc- 
tor of  IHS  requesting  the  following  information : 

1.  In  connection  with  the  above  information,  please  supply  us  with  the  job 
title  and  grade  level  of  each  position  in  which  an  Indian  applicant  was  non- 
selected  and  a  non-Indian  was  selected.  Additionally,  please  supply  us  with  a  copy 
of  the  justification  of  the  selecting  official  for  his  non-selection  of  the  Indian 
applicant.  (Please  delete  any  information  which  would  reveal  the  identification 
of  the  person  non-selected.) 


U6  «?0P  supra,  note  101. 

m«  Freeman  v.  Morton  499  F.2d  494.  501  (1974). 

147  See  Memorandum  of  October  29,  1974.  from  Manue]  P>.  Hillcr.  Assistant  Opneral 
Counsel,  GCB.  HEW  to  Dr.  Emerv  A.  Johnson,  Director.  IHS,  re  :  Indian  Preference  in 
Employment  in  the  Indian  Health  Service.  Appendix  II.  Tart  VI.  Chapter  2.B.7..  Exhibit 
2,  THS  Preference  File,  Index  No.  11. 

148  IHS  Circular  No.  71-1,  Indian  Preference  (June  28,  1971)  is  still  in  effect.  See  supra, 
note  101. 


215 

2.  Please  supply  us  with  the  job  title  and  grade  level  of  each  position  GS-11 
and  above  which  has  been  applied  and  in  which  the  vacancy  announcement  or 
position  advertisement  was  cancelled.  As  with  the  information  requested  in  item 
one  above,  please  supply  us  with  the  reason  given  for  cancellation  of  each  such 
position. 

3.  In  addition  to  the  information  above,  please  supply  us  with  the  job  title  and 
grade  level  of  all  non-medical  positions  GS-11  and  above  in  I.H.S.  which,  over 
the  past  two  years,  have  been  filled  without  advertisement,  indicating  which  of 
these  positions  were  filled  by  Indians,  which  by  non-Indians,  and  the  reason  why 
said  position  vacancies  were  filled  without  advertisement.  In  connection  with 
each  of  these  positions,  please  indicate  which  were  filled  by  members  of  the 
Commissioned  Officer  Corps.149 

On  July  30, 1976,  IHS  supplied  us  with  a  partial  response  to  items 
1  and  2  above  in  a  document  titled,  "Report  of  Vacancies  Advertised 
In  the  Indian  Health  Service  During  Fiscal  Years  1975  and  1976." 150 

However,  this  report  did  not  respond  to  all  of  our  requests  and  in  at 
least  one  known  case  did  not  report  the  selection  by  IHS  of  a  non- 
Indian  over  a  number  of  qualified  Indian  applicants  (discussed  infra). 

On  August  11, 1976,  the  Task  Force  sent  another  letter  restating  our 
request  for  the  outstanding  materials  and  further  asked  that  our  re- 
quest not  be  given  an  overly  technical  reading  which  might  result  in  a 
less  than  complete  and  candid  response.151  The  letter  stated : 

In  item  1.  on  page  two  of  the  letter  of  July  16,  1976  we  requested  a  "copy  of 
the  justification  of  the  selecting  official  for  his  non-selection   of  the   Indian 

i  Applicant."  IHS  Circular  No.  71-1  of  July  28,  1971  states  in  relevant  part : 

Statement  of  nonselection. — In  the  event  a  non-Indian  applicant  for  the 
position  is  selected  where  qualified  Indian  applicants  are  available,  a  justifica- 
tion for  such  selection  will  be  submitted  by  the  selecting  officer  and  approved  by 
the  appropriate  Area  Director  and  Area  Associate  Equal  Employment  Opportunity 
Officer  before  finalizing  the  appointment.  A  copy  of  the  justification  will  be 

;  forwarded  to  the  Deputy  Equal  Employment  Opportunity  Officer,  Indian  Health 
Service,  Washington,  D.C. 
I  am  advised  by  Mr.  Taylor  that  the  Area  Offices  have  not  been  complying 

j  with  the  requirement  of  this  circular  and  that  your  EEO  office  has  only  5  justifi- 

'  cations  on  file.  I  understand  that  your  office  is  now  obtaining  copies  of  the  actual 
justifications  from  the  Area  Offices  and  that  these  will  be  supplied  to  us  by  the 

;  end  of  this  month.  We  await  receipt  of  the  actual  copies  of  the  justification  for 
non-selection  in  each  instance  when  a  non-Indian  applicant  was  selected  over  an 
Indian  applicant. 

Item  2.  of  our  letter  of  July  16,  1976  requested  "the  job  title  and  grade  level 
of  each  position  GS-11  and  above  which  has  been  advertised  over  the  past  two 
years  for  which  an  Indian  has  applied  and  in  which  the  vacancy  announcement 
or  position  advertisement  was  cancelled"  (by  Area  Office).  "In  addition,  please 
supply  us  with  the  reason  given  for  cancellation  of  each  such  position."  Your 
Report  of  July  30,  1976  did  not  provide  us  with  the  reasons  for  each  cancellation 
of  a  vacancy  announcement  or  position  advertised.  Again  it  is  my  understanding 
from  Mr.  Taylor  based  on  his  conversation  with  Ms.  McDonald  of  your  office 
that  you  are  collecting  this  information  and  will  supply  it  to  us  within  30  days. 
A  simple  statement  that  a  position  was  cancelled  for  down-grading,  etc.,  does 
not  suffice  to  explain  what  happened. 

Please  indicate  whether  the  cancellation  of  each  vacancy  announcement  and/or 
position  advertisement  referred  to  above  was  either:  (A)  subsequently  filled 
or  ™in  be  fiUed  at  the  same  grade  level ;  (B)  subsequently  filled  or  will  be  filled  at 
a  different  grade  level :  (C)  subsequently  filled  or  will  be  filled  without  advertise- 
ment, or  announcement,  or  readvertisement,  or  reannouncment  either  at  the  same 
grade  level  or  a  different  grade  level.  If  any  of  the  above  did  occur  or  are  going 
to  occur  please  state  (1)  whether  the  original  applications  of  the  Indian  appli- 

.      !*»  See  Memorandum  of  July  16,  1976,  from  Peter  S.  Tavlor  to  Emerv  A    Tohnson    M  D 

-$;^  n  Chap   2,  Exhibit  2,  I^SpSflr^Kie.  IndSnka-13: 

■  It  wniSffl^^thSeoJnStaSS1^  t0  thG  Fmal  ReP°rt  °f  TaSk  F°rCe  N°-  9'  h0wever 

!!  mi  R5SE  s^h^^^t^g^^^  ri4Director' 
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cants  were  or  are  siill  considered  for  the  filling  of  such  positions  ;  (2)  whether  the 
Indian  applicants  for  each  of  the  original  vacancy  announcements  or  position 
advertisements  were  subsequently  not  considered  for  the  subsequently  filled  posi- 
tions or  about  to  be  filled  positions.  (If  so,  please  state  the  reason  why  such 
original  Indian  applicants  were  not  subsequently  considered  for  the  respective 
positions.) 

For  purposes  of  illustration,  we  took  testimony  and  documentation  in  hearings 
held  in  Muskogee,  Oklahoma  that  the  position  of  Administrative  Officer  (Area 
Executive  Office)  (Oklahoma  City  Area)  which  was  advertised  in  Vacancy  An- 
nouncement 75-116  was  originally  advertised  at  series  and  grade  341-15.  Based  on 
the  information  and  documentation  we  were  given  at  that  hearing  a  number  of 
Indians  had  applied  for  that  position.  Based  on  the  information  we  have  the 
position  was  subsequently  down-graded  to  a  GS-14,  the  vacancy  announcement 
cancelled,  the  position  was  not  readvertised  or  reannounced,  the  position  was 
filled  by  a  non-Indian  and  the  applications  of  the  original  Indian  applicants  were 
returned  without  being  considered  for  the  position  at  the  GS-14  grade. 

This  occurrence  is  not  reflected  in  your  Report  of  July  30,  1976  and  it  appears 
to  be  an  instance  of  selection  of  a  non-Indian  applicant  over  Indian  applicants. 
We  hope  that  our  request  is  not  given  an  overly  technical  interpretation  to  the 
detriment  of  a  frank  response  to  the  information  request. 

Finally,  I  note  that  you  have  not  supplied  the  information  requested  in  item  3 
of  Mr.  Taylor's  letter  of  July  16th.  I  understand  that  this  information  will  also 
be  supplied  by  the  end  of  this  month. 

This  letter  was  not  responded  to  nor  was  the  request  fulfilled  within 
the  30  days  in  which  IHS  said  they  would  complete  their  report  to  us. 

On  September  8,  1976,  Ernest  Stevens,  Director,  AIPRC,  sent  a 
letter  to  IHS  requesting  them  to  comply  with  our  earlier  requests  by 
September  10,  1976.152  IHS  called  the  Commission  on  the  10th  and 
informed  Mr,  Stevens  that  the  requests  and  responses  were  being 
required  to  be  processed  [cleared]  through  the  HEW  hierarchy  and 
that  this  was  holding  up  submission  of  their  report  to  us. 

We  are  somewhat  concerned  that  the  area  offices  and/or  the  central 
office  are  attempting  to  submit  the  data  contained  in  their  report  to  us 
in  a  light  most  favorable  to  IHS. 

On  September  21, 1976,  the  Deputy  Assistant  Secretary  for  Legisla- 
tion, HEW,  Gene  E.  Haislip,  sent  a  letter  and  another  copy  of  the 
same  partial  report  which  IHS  had  supplied  to  us  on  July  30,  1976 
only  this  second  report  differed  in  some  respects  from  the  July  30th 
7'eport.103  The  letter  did  not  mention  the  July  30th  report  nor  did  it 
specify  when  the  rest  of  the  material  requested  would  be  sent  to  us. 
There  appears  to  be  some  confusion  in  IHS  over  the  release  of  the 
first  report  of  July  30th  to  us. 

Based  on  the  amended  report  delivered  on  September  21,  1976,  there 
were  -174  grades  GS-11  and  above  vacancy  announcements  in  IHS  in 
fiscal  years  1975-76.  Of  these  announced  vacancies,  Indians  had  quali- 
fied for  162  of  these  vacancies;  however,  only  134  of  the  162  vacancies 
have  been  filled  by  Indians.154  Thus  in  the  last  two  years  IHS  has  not 
selected  qualified  Indians  for  a  significant  number  of  announced  vacan- 
cies at  grades  GS-11  and  above. 

It  should  be  further  noted  that  these  figures  only  cover  vacancies 
which  were  advertised.  The  report  does  not  reflect  positions  which  were 


152  See  letter  of  Sept.  8.  1976,  from  Ernest  L.  Stevens.  Director.  AIPRC  to  Emerv  A. 
Johnson,  M.D.,  Director,  IHS.  Appendix  II,  Part  VI,  Chap.  2,  Exhibit  2,  IHS  Preference 
Filp.  Index  No.  15. 

133  See  letter  of  Sept.  21,  197G  from  Gene  R.  Haislip,  Deputy  Assistant  Secretary  for 
Legislation.  HEW  to  Peter  S.  Taylor.  AIPRC.  and  Amended  Report  of  Vacancies  Adver- 
tised in  the  Indian  Health  Service  During  FY  1975  and  1976.  Appendix  II,  Part  VI, 
Chnn.  2.  TCxhWt  4. 

15*  Id.  Table  I. 
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filled  or  are  about  to  be  filled  without  advertisement  or  which  were 
filled  or  are  about  to  be  filled  after  the  vacancy  announcement  was 
cancelled  and  not  readvertised  or  reannounced.  The  instances  of  filling 
vacancies  in  IHS  in  clear  derogation  of  the  preference  laws  are  defi- 
nitely going  to  increase  once  this  data  is  compiled. 

As  previously  noted  IHS  Circular  71-1  provides  that  qualified 
Indians  "will  be  selected  .  .  .  unless  there  are  valid  and  documented 
reasons  for  unsuitabilitv  or  unsatisfactory  performance  as  a  basis  for 
rejecting  him.*' 155  This^discretion  assumed  by  IHS  is  clearly  not  per- 
mitted under  the  preference  law  156  and  furthermore  IHS  is  not  follow- 
ing its  own  guidelines  on  this  matter,  weak  as  they  are.  IHS  so  far  lias 
failed  to  provide  us  with  the  written  justifications  which  we  requested 
and  we  were  informed  that  only  5  justifications  have  been  filed  as 
required  by  IHS  guidelines.157  Furthermore,  not  one  of  the  justifica- 
tions for  non-selection  of  qualified  Indians  as  reported  in  the  Septem- 
ber 21st  report  is  legally  permissible  under  the  preference  law.  A  num- 
ber of  the  justifications  reported  do  not  even  appear  to  meet  the  weak 
guidelines  of  discretionary  preference  which  IHS  is  purportedly  op- 
erating under.  A  sample  of  these  justifications  demonstrates  the  point : 

Albuquerque  Area  IHS : 
******* 

2.  VA-75-67— Employee  Development  Specialist-— G&-235-11.  Justification  for 

non-selection  of  Indian  applicants  docs  not  state  why  Indian  applicants  were 
unsuitable.3" 

Navajo  Area  IHS : 
******* 

3.  No.  NAO-720— General  Service  Officer— GS-301-13.  Indian  applicant  was 
fully  qualified.  Non-Indian  selected  was  highly  qualified. 

4.  No.  NAO-51G — Supervisory  Puhlic  Health  Nurse — GS-G15-11.  Selection  made 
prior  to  strict  enforcing  of  Indian  preference  "Highly  Qualified"  then  heing 
selected. 

5.  No.  NAO-433— Hospital  Director—  GS-670-1&  Filled  by  Commissioned 
Officer.  Letters  of  non-selection  heing  forwarded  hy  mail.3"1' 

The  above  justifications  demonstrate  that  in  many  instances  quali- 
fied Indians  were  given  no  preference  at  all  and  there  are  no  "valid 
and  documented  reasons  for  unsuitabilitv  or  unsatisfactory  perform- 
ances." 

IHS  has  been  contending  that  it  is  legal  for  them  to  fill  vacancies 
without  advertisement,  announcement,  or  consideration  of  Indians 
who  are  qualified  for  various  vacancies. 

HIS  recently  contended  that  it  was  permissible  to  fill  a  vacancy 
with  a  non-Indian  despite  the  fact  that  there  were  a  number  of  quali- 
fied Indians  for  the  position  without  readvertising  or  reaiinouncing  the 
position  after  previously  cancelling-  the  initial  announcement  or  con- 
sidering the  original  applications  of  the  qualified  Indians. 

In  a  letter  of  February  20, 1976,  HIS  stated  : 

We  announced  this  vacancy  with  the  concurrence  of  our  Indian  Health  Head- 
quarters Office  at  the  GS-lo  grade  level  and  did  not  expect  any  difficulties.  The 
Indian  Health  Service  subsequently  was  directed  to  reduce  the  grade  to  a  GS-14 


lr>3  See  supra,  note  101. 

a"6  See  supra,  note  14G. 

1  ■"•r  See  text  following  note  151,  supra. 

ir,s  Supra,  note  153. 

"»  Id. 
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by  higher  classification  authority.  This  directive  has  now  been  complied  with  and 
your  application  for  the  GS-15  position  as  announced,  is  returned  to  you. 

The  position  has  now  been  filled  at  the  GS-14  level  under  personnel  Regulations    *'; 
and  Procedures  which  permitted  such  action}™ 

The  only  basis  IHS  has  for  contending  that  such  action  is  permitted 
under  Personnel  Regulations  and  Procedures  is  premised  on  their 
policy  of  not  according  absolute  preference  in  filling  vacancies  which. 
as  demonstrated  in  the  Freeman  case,  is  clearly  in  derogation  of  the  • 
preference  law. 

The  court  in  Freeman  clearly  held  that  preference  must  be  applied 
to  any  vacancy  however  created.  The  court  stated  that  a  vacancy  occurs  ] 
even  when  two  employees  merely  swap  positions  within  the  BIA : 

Where  two  employees  of  identical  status,  with  the  approval  of  their  superiors, 
merely  exchange  positions  it  is  suggested  by  appellants  that  there  would  be  no 
vacancy  with  respect  to  either  position.  Of  course  if  this  device  were  to  be  em- 
ployed to  shift  an  employee  contemplating  retirement  or  promotion  from  a  posi- 
tion having  an  available  Indian  replacement  to  a  position  (on  a  different  reserva- 
tion for  example)  having  only  non-Indian  replacements  available,  obviously  the 
intent  of  the  statute  under  any  view  would  be  defeated.  Yet  appellees  say  that  the 
BIA  should  be  permitted  to  utilize  in  good  faith  this  theory  of  exchange  of  posi- 
tions without  applying  the  Indian  preference. 

As  tempting  as  this  continued  softeTvng  of  the  statute  may  appear,  we  can- 
not approve  it.  That  would  require  an  unacceptable  torsion  of  the  term  "vacancy" 
or  the  word  "appointment."  or  both.  Whether  a  vacancy  exists  depends  upon 
whether  a  position  is  vacant  and  susceptible  of  being  filled,  not  upon  how  it  is 
filled. 

******* 

We  believe  Judge  Corcoran  correctly  reasoned  that  when  a  position  is  open, 
needing  to  be  filled,  it  is  vacant  in  the  contemplation  of  the  statute  . .  .lei 

Although  it  may  be  permissible  under  ordinary  personnel  pro- 
cedures to  fill  vacancies  without  advertisement  or  consideration  of 
qualified  Indians,  this  practice  is  not  permissible  re:  the  preference 
law.  When  any  "position  is  open,  needing  to  be  filled,  it  is  vacant  in  the 
contemplation  of  the  statute  .  .  ."  Any  filling  of  a  position  in  IHS 
without  advertising  prevents  the  application  of  qualified  Indians  and 
thus  results  in  a  clear  violation  of  the  law.  To  allow  such  practices  to 
continue  would  allow  IHS  to  subterfuge  the  express  intent  of  the  law. 

As  the  court  in  Freeman  concludes : 

In  oral  argument  appellant's  counsel  suggested  that  the  word  "preference"  con- 
noted "a  choice"  according  to  some  dictionary  definition  or  rulings  in  other  con- 
text. It  was  implied  that  this  "choice"  was  to  be  made  by  the  Commissioner.  We 
reject  this  play  on  words,  and  return  to  the  clear  meaning  of  the  Act  in  context 
with  its  purpose,  history  and  wording — qualified  Indians,  not  the  Commissioner, 
have  a  right  to  the  preference  in  appointments  to  vacancies.  The  statute  makes 
the  choice.1" 

It  has  been  nearly  two  and  one-half  years  since  the  Freeman  case  was 
decided  and  IHS  has  made  a  conscious  choice  to  ignore  it  despite  the 
recommendation  of  their  own  assistant  general  counsel.163  This  dis- 
regard for  the  law  has  resulted  in  many  top  level  positions  in  IHS 
being  filled  with  non-Indians  when  qualified  Indians  were  available. 


160  See  letter  of  Feb.  20,  1976  from  Walter  F.  Carter,  Chief,  Area  Personnel  Branch,  HEW 
to  Don  Louis  Tyndall,  Sr.  Appendix  II,  Part  VI,  Chap.  2,  Exhibit  2,  IHS  Preference  File, 
Index  No.  16. 

161  See  supra,  note  146  at  498. 
182  Id.  at  502. 

163  Supra,  note  149. 
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The  same  is  likely  to  be  true  of  positions  filled  below  GS-11  grades 
ilso  but  our  request  only  involved  positions  filled  at  grades  GS-11  or 
higher  during  the  past  two  years. 

The  law  does  not  allow  any  justification  for  non-selection  of  quali- 
fied Indian  applicants.  The  only  permissible  justification  for  non- 
selection  of  an  Indian  is  lack  of  qualifications  for  the  position  and  the 
qualification  standards  which  are  mandated  to  be  used  are  not  the  civil 
service  standards  but  special  independent  Indian  Service  standards.164 

Recommendations. — Task  Force  No.  9  recommends  that  the  appro- 
priate committees  or  subcommittees  of  Congress  hold  oversight  hear- 
ings and  direct  the  Indian  Health  Service,  HEW  to  immediately  im- 
plement absolute  Indian  preference  as  required  by  law  in  the  filling  of 
jjall  vacancies  (initial  hirings,  lateral  transfers,  reassignments,  or  pro- 
motions) within  IHS.  Task  Force  Xo.  9  further  recommends  that  IHS 
identify  all  positions  at  all  grade  levels  in  which  qualified  Indians 
were  non-selected  for  initial  hirings,  lateral  transfers,  reassignments, 
or  promotions  from  the  date  of  the  Freeman  v.  Morton  case  (April  25, 
1974).  IHS  should  be  required  to  pay  back  pay  from  the  date  of  the 
non-selection  and/or  give  such  non-selected  Indians  first  priority  in 
any  such  vacancies  which  occur  in  the  future,  whichever  is  appro- 
priate.165 

Task  Force  No.  9  notes  that  the  recommendations  contained  in  Sec- 
tions B.I.,  B.2.,  B.3.,  and  B.4.  of  this  chapter  are  equally  applicable  to 
IHS  as  well  as  BIA. 


I    1M  See  supra,  notes  33  and  146. 

I  us  Precedence  for  awarding  of  back  pay  in  similar  situations  is  contained  in  thp  1964 
Civil  Rights  Act  as  amended  by  the  Equal  Employment  Opportunity  Act  of  1972.  42 
[U.S.C.A.  §  2000e-5  (g). 
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C.     ANALYSIS     AXD    RECOMMENDATIONS     REGARDING     FEDERAL-INDIAN 
CONTRACTING    PREFERENCE 

'.1.  Applicability  of  the  Indian  Self -Determination  and  Education 
Assistance  Act  to  all  Federal  Agencies 

The  Indian  Self-Determination  and  Education  Assistance  Act  of 
975  1  was  designed  in  part  to : 

t  Permit  an  orderly  transition  from  Federal  domination  of  programs  for  and 
ervices  to  Indians  to  effective  and  meaningful  participation  by  the  Indian  peo- 
•le  in  the  planning,  conduct,  and  administration  of  those  programs  and  services.2 

The   way  this  "orderly  transition'5  is  designed  to  take  place  is 

'hrough  awarding  contracts,  subcontracts,  grants  and  subgrants  by 

'ederal  agencies  to  Indian  tribes  and  organizations  for  the  delivery  of 

'ederal  services  and  the  administration  of  federal  programs  designed 

•ror  the  benefit  of  Indians. 

Ma j or  portions  of  the  Act  are  addressed  to  services  and  programs 
idministerd  by  the  Department  of  the  Interior  and  HEW.  Since  the 
jinajor  statutes  authorizing  services  and  programs  for  Indians  admin- 
istered by  Interior  and  HE  \Y  did  not  authorize  contracts  or  grants  to 
)e  made  to  Indian  tribes  or  Indian  organizations  3  the  Act  spells  out 
n  detail  which  statutorily  authorized  services  and  programs  can  now 
)e  transferred  to  tribes  and  Indian  organizations  by  contract  or  grant. 
For  example.  Section  102  of  the  Act  authorizes  and  directs  the  Secre- 
tary of  Interior : 

To  enter  into  a  contract  or  contracts  with  any  tribal  organization  ...  to  plan, 
:onduct,  and  administer  programs,  or  portions  thereof,  provided  for  in  the  Act 
;>f  April  16,  1934  [Johnson-O'Malley  Act]  as  amended  by  this  Act.  any  other  pro- 
gram or  portion  thereof  which  the  Secretary  of  the  Interior  is  authorized  to 
administer  for  the  benefit  of  Indians  under  the  Act  of  November  2,  1921,  [Snyder 
Act]  and  any  Act  subsequent  thereto.* 

The  remainder  of  the  Sections  sets  up  certain  standards  and  pro- 
cedures for  such  contracts. 

Section  103  does  primarily  the  same  thing  as  Section  102  concerning 
■he  Department  of  Health.  Education,  and  Welfare  5  while  Section 
101:  authorizes  grants  from  Interior  and  HEW 6  to  Indian  organiza- 
tions. 

While  most  of  the  Sections  in  Title  I  of  the  Self-Determination  Act 
apply  only  to  programs  and  services  in  the  Departments  of  Interior 


i  2.",  U.S.C.  H  450  et  seq.  (Supp.  1976). 

•25  U.S.C.  §450a(b)  (Supp.  1976). 

3  "The  basic  difference  between  the  Bureau  of  Indian  Affairs  and  the  Public  Health 
Service  [including  IHS]  on  one  hand  and  the  Federal  agencies  which  entered  the  Iudian 
country  in  the  sixties,  on  the  other  hand,  lies  in  the  manner  in  which  the  Federal  service 
is  rendered.  BIA  and  PHS  follow  the  traditional  pattern  of  employing  officials  who  are 
placed  on  the  reservations  to  furnish  their  service  directly  to  Indians.  The  other  Federal 
kencies,  by  contrast,  rely  in  their  dealings  with  states  and  local  communities  [including 
Indian  tribes]  throughout  the  country  on  the  grant-in-aid  approach."  R.  Schifter.  Trends 
In    Federal  Indian   Administration,  XV   S.   Dak.    L.   Rev.    1,   12-13,    (Winter   1970). 

*2r.  U.S.C.  S  4r,Of  (Supp.  1976). 

5 25  F.S.C.  §  450g  (Supp.  197(5). 

6  2o  U.S.C.  §  450h  (Supp.  1976). 
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222 

and  HEW  Section  7(b)  of  the  Act  was  intended  to  apply  to  all  federal 
agencies  which  have  authority  to  contract  with  or  make  grants  to  In- 
dian organizations  or  for  the  benefit  of  Indians. 
Section 7(b)  provides: 

Any  contract,  subcontract,  grant,  or  subgrant  pursuant  to  this  Act,  the  Act  of 
April  16,  1934,  as  amended,  or  any  other  Act  authorizing  Federal  contracts  with 
or  grants  to  Indian  organizations  or  for  the  benefit  of  Indians,  shall  require  that 
to  the  greatest  extent  feasible — 

(1)  Preferences  and  opportunities  for  training  and  employment  in  connection 
with  the  administration  of  such  contracts  or  grants  shall  be  given  to  Indians. 

(2)  Preference  in  the  award  of  subcontracts  and  subgrants  in  connection  with 
the  administration  of  such  contracts  or  grants  shall  be  given  to  Indian  organi- 
zations and  to  Indian-owned  economic  enterprises  as  defined  in  section  1452  of 
this  title.7 

Despite  the  clear  language  of  this  provision  no  federal  agency  other 
than  the  BIA  has  implemented  this  law. 

There  are  apparently  two  primary  reasons  for  the  agencies'  failure 
to  implement  this  law : 

(1)  There  is  confusion  as  to  whether  7(b)  was  intended  to  apply 
to  federal  agencies  other  than  Interior  and  HEW. 

(2)  Many  agencies  contend  that  they  are  not  responsible  for  fed- 
eral procurement  regulations  and  cannot  implement  7(b)  because  the 
federal  procurement  regulations  8  and  Executive  Order  ISTo.  11246  9 
are  in  conflict  with  7(b) . 

Issue  (1)  above  stems  from:  (a)  a  lack  of  knowledge  of  other  agen- 
cies of  the  existence  of  7(b)  and;  (b)  confusion  in  the  legal  offices 
of  the  respective  agencies  reviewing  the  legislative  history  of  the 
Self-Determination  Act  in  an  attempt  to  determine  the  legislative 
intent  of  Section  7(b).  Item  (a)  above  can  easily  be  remedied  by  gov- 
ernment wide  federal  procurement  regulations  implementing  7(b). 
Item  (b)  above  can  be  remedied  by  an  understanding  of  the  history  of 
how  7(b)  was  placed  in  the  Act. 

On  September  30,  1975  the  Associate  Solicitor  for  Indian  Affairs 
signed  an  opinion  concerning  the  "Applicability  of  P.L.  93-638  [Self- 
Determination  Act]  to  Federal  Agencies."  10  This  opinion  cites  Sec- 
tion 102(a)  (which  relates  to  contracts  by  Interior)  and  Section  103 
(a)  (which  relates  to  contracts  by  HEW).  The  opinion  then  con- 
cludes: 

It  is  clear  from  the  face  of  the  Act  therefore  that  contracting  authority  under 
Public  Law  93-638  is  limited  to  the  Secretary  of  the  Interior  and  the  Secretary  of 
Health,  Education,  and  Welfare.  The  Acts  under  which  the  Secretary  of  Interior 
may  contract  are  the  Johnson-O'Malley  Act  and  the  Snyder  Act  plus  any  Act 
subsequent  thereto.  The  Secretary  of  Health,  Education,  and  Welfare  may  con- 
tract with  respect  to  his  authority  to  provide  health  services  to  Indians. 

The  opinion  fails  to  cite  or  even  consider  Section  7(b) . 

The  opinion  then  cites  House  Report.  No.  93-1600  which  states  the 
purpose  of  S.  1017  (the  Self-Determination  bill)  as  being  to  authorize 
and  direct  the  Secretaries  of  Interior  and  HEW  to  contract  with 
Indian  tribes  and  tribal  organizations. 


7  25  U.S.C.  S450e(b)   (Snpp.  1976). 
Ml  CFR  §§  60-1.5.  60-2.12  (1975). 

*>  Sep  Memorandum  of  Sept.  30,  1975.  To  Commissioner  of  Indian  Affairs  from  Associate 
Solicitor,  Indian  Affairs.  Re  :  Applicability  of  P.L.  93-638  to  Federal  Aeencies  Appendix 
II    Part   VI,   Chap.    2.C.,   Exhibit   3,   Contract  and   Grant   Preference  File,   Index   Ro.    1. 
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The  opinion  concludes : 

In  light  of  the  clear  language  of  the  Act  and  its  stated  purpose  by  the  House 
Interior  and  Insular  Affairs  Committee,  we  can  come  to  no  conclusion  other  than 
that  contracts  under  Section  102  and  Section  103  of  the  Indian  Self -Determination 
Act  are  limited  to  those  programs  and  functions  which  are  currently  performed 
by  the  Bureau  of  Indian  Affairs  and  the  Indian  Health  Services." 

Although  this  opinion  is  correct  in  stating  that  Sections  102  and  103 
of  the  Act  "are  limited  to  those  programs  and  functions  which  are 
currently  performed  by  the  Bureau  of  Indian  Affairs  and  the  Indian 
Health  Service  it  is  incorrect  in  stating  "that  the  contracting  author- 
ity under  Public  Law  93-638  is  limited  to  the  Secretary  of  the  Interior 
and  the  Secretary  of  Health,  Education,  and  Welfare."  The  opinion 
fails  to  consider  7(b)  and  the  reliance  upon  the  legislative  history  is 
based  on  a  faulty  assumption. 

There  is  virtually  no  printed  legislative  history  clarifying  the  intent 
of  Section  7(b).  The  reason  for  this  is  because  neither  the  original 
Senate  or  House  version  of  the  bill  contained  Section  7(b)  nor  any- 
thing similar.  The  original  bills  were  solely  addressed  to  the  Secre- 
taries of  Interior  and  HEW.  It  wasn't  until  after  all  the  hearings  on 
both  the  House  and  Senate  side  were  completed  that  7(b)  was  added 
to  the  bill.  Thus  it  is  very  misleading  to  rely  upon  the  legislative  his- 
tory of  the  original  bills  as  the  only  reference  to  contracting  would 
necessarily  apply  to  only  the  Secretaries  of  Interior  and  HEW. 

Mr.  Raiph  Eeeser,  Director  of  Congressional  and  Legislative  Affairs 
Staff,  BIA,  worked  with  the  House  Indian  Affairs  Subcommittee  on 
the  Self-Determination  Act.  He  stated  that  Section  7(b)  was  drafted 
into  the  bill  by  he  and  Franklin  Ducheneaux,  Counsel  for  the  House 
Indian  Affairs  Subcommittee  during  the  subcommittee  mark-up  after 
all  the  Senate  and  House  hearings  had  transpired.  Mr.  Reeser  stated 
that  it  was  his  intent  at  the  time  7(b)  was  written  into  the  bill  to 
make  preference  in  contracting  and  grants  applicable  to  all  federal 
agencies,  not  just  Interior  and  HEW.  7(b)  was  adopted  by  the  House 
subcommittee  without  discussion  and  later  enacted  by  both  the  House 
and  the  Senate  without  further  hearings  on  the  bill  nor  discussion  of 
the  7(b)  provision.12  Thus,  there  is  virtually  no  printed  legislative 
history  of  7(b)  and  any  reliance  upon  the  hearings  held  prior  to  inclu- 
sion of  7  (b)  in  the  legislation  is  of  no  merit. 

Besides  the  intention  stated  by  Mr.  Reeser  in  explaining  his  inten- 
tion in  assisting  in  the  drafting  of  7(b),  there  are  a  number  of  post 
enactment  letters  which  also  indicate  that  the  language  of  7(b)  was 
intended  to  apply  to  all  federal  agencies.13  On  February  10,  1976, 
Senator  James  Abourezk.  Chairman  of  the  Indian  Affairs  Subcom- 
mittee, U.S.  Senate  sent  letters  to  all  federal  agencies  detailing  for 
them  the  intent  of  7(b)  as  being  applicable  to  all  federal  agencies. 

The  letter  states : 

In  response  to  the  inequities  and  financial  loss  suffered  by  Indian  contractors, 
businessmen  and  tribal  organizations  around  the  Nation  and  due  to  the  above 
confusion  and  interpretation  given  to  the  various  legislative  Indian  contracting 
preferences  by  federal  agencies,  Sec.  7(b)  of  P.L.  93-638  was  included  in  the 
Indian  Self-Determination  and  Education  Assistance  Act  to  assure  at  least  a 


"  Td. 

13  Interview  -with  Ralph  Reeser.  Director  of  Congressional  and  Legislative  Affairs  Staff, 
BIA.  (Sept.  9,  1976.  Washington,  D.C.). 

13  See  generally  Exhibit  3,  Contract  and  Grant  Preference  File,  supra  note  10. 
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minimum    acceptable    interpretation    of    Indian    contracting    and    employment 
rights.14 

The  letter  quotes  7(b)  and  then  states : 

Thus,  in  the  most  straightforward  way  possible  it  was  Congress'  intention 
by  including  Sec.  7(b)  in  Public  Law  93-638,  that  all  federal  agencies  presently 
or  potentially  involved  in  Indian  contracting  and  procurement  administration 
would  recognize  the  Indian  right  to  a  preference  in  government  employment, 
contracting  and  procurement.15 

On  January  26, 1976  the  Commissioner  of  Indian  Affairs  sent  a  letter 
to  the  Secretary  of  Labor  in  which  the  Commissioner  detailed  BIA's 
understanding  of  7(b)  and  asked  the  Department  of  Labor  to  be  the 
lead  agency  in  developing  regulations  which  would  implement  7(b) 
in  all  federal  agencies. 

This  excerpt  from  the  letter  makes  clear  BIA's  interpretation  of 
7(b): 

This  section  addresses  one  of  the  essential  components  of  self-determination. 
For  self-determination  to  be  optimally  effective,  tribes  must  have  economic  self-  I 
sufficiency,  which  requires  a  substantial  reduction  in  the  high  unemployment  rates 
that  now  prevail  on  most  reservations.  Effective  implementation  of  Sec.  7(b) 
could  mean  thousands  of  new  jobs  for  Indians  in  private  enterprises  on  or  near 
reservations.  Sec.  7(b)  requires  that  all  contractors  who  receive  Federal  contracts 
for  the  benefit  of  Indians  must  give  training  and  employment  preference  to 
Indians.  While  preference  to  Indians  has  been  permissible  in  the  past,  this  is 
the  first  time  it  is  made  a  requirement  for  Federal  contractors  serving  Indians. 
Also,  it  is  applicable  to  all  federal  agencies  which  let  contracts  for  the  benefit 
of  Indians  and  is  not  just  limited  to  the  BIA  and  IHS.  Effective  enforcement 
would  mean  employment  of  Indians  on  all  federally  funded  construction  projects 
on  or  near  reservations,  as  well  as  on  procurement  and  service  contracts.16 

This  letter  was  not  responded  to  and  the  Commissioner  repeated 
his  request  to  Labor  on  June  10,  1976.17  On  June  15,  1976,  Assistant 
Secretary  of  Labor  John  C.  Read  responded  to  the  Commissioner's 
letters  18  and  enclosed  a  letter  of  April  16,  1976  which  was  sent  to  Mr. 
Hugh  Witt,  Administrator,  Federal  Procurement  Policy,  Executive 
Office  Building  from  Fred  G.  Clark,  Assistant  Secretary  of  Labor.19 
In  this  April  16th  letter,  Labor  states  that  the  scope  of  7(b)  is  beyond 
Labor's  authority  to  implement  iand  recommends  that  the  Office  of 
Federal  Procurement  Policy  take  the  lead  in  coordinating  and  im- 
plementing 7(b).  In  none  of  the  above  correspondence  do  any  of  the 
agencies  attempt  to  refute  the  applicability  of  7(b)  to  all  federal 
agencies. 

The  second  reason  for  non-implementation  of  7(b),  the  conflict  of 
the  current  federal  procurement  regulations  and  Executive  Order 
No.  11246  with  7(b)  (see  text  following  footnote  7)  will  be  addressed 
next. 

The  Executive  Order  provides  in  relevant  part : 

(1)  The  contractor  will  not  discriminate  against  any  employee  or  applicant 
for  employment  because  of  race,  color,  religion,  sex,  or  national  origin.  The 
contractor  will  take  affirmative  action  to  ensure  that  applicants  are  employed, 


14  See  letter  of  Feb.  10,  1976  to  Secretary  of  Commerce,  Elliot  Richardson  from  Senator 
James  Abourezk.  Chairman  of  tbp  Indian  Affairs  Subcommittee.  U.S.  Senate.  Appendix  II, 
Part  VI  Chap.  2.C.,  Exhibit  3,  Contract  and  Grant  Preference  File,  Index  No.   6. 

ir>  Id. 

10  See  letter  of  Jan.  26,  1976,  to  Secretary  of  Labor.  John  T.  Dunlop,  from  Commissioner 
of  Indian  Affairs,  Morris  Thompson.  Appendix  II,  Part  VI,  Cbap.  2.C,  Exhibit  3,  Contract 
and  Grant  Preference  File,  Index  No.  5. 

17  See  letter  of  June  10.  1976,  to  Secretary  of  Labor.  W.  J.  Usery,  from  Commissioner 
of  Indian  Affairs.  Morris  Thompson.  Exhibit  3,  Index  No.  8.  supra  note  14. 

18  See  letter  of  June  15.  1976.  to  Commissioner.  Morris  Thompson,  from  Assistant  Sec- 
retary, John  C.  Read.  Exhibit  3,  Index  No.  9,  supra  note  14. 

19  See  letter  of  April  16,  1976,  to  Administrator,  Federal  Procurement  Policy,  Hugh 
Witt  from  Assistant  Secretary,  Fred  G.  Clark.  Exhibit  3,  Index  No.  7,  supra  note  14. 
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and  that  employees  arc  treated  during  employment  without  regard  to  their  race, 
color,  religion,  sex  or  national  origin.20 

These  provisions  are  required  in  all  contracts  with  government 
contractors  and  subcontractors.  This  Executive  Order  was  issued  in 
order  to  assist  in  the  implementation  of  Title  VII  of  the  1964  Civil 
Rights  Act.21  However,  Title  VII.  Section  T03  (i)  of  that  Act  provides  : 

Nothing  contained  in  this  subchapter  shall  apply  to  any  business  or  enter- 
prise on  or  near  an  Indian  reservation  with  respect  to  any  publicly  announced 
employment  practice  of  such  business  or  enterprise  under  which  a  preferential 
treatment  is  given  to  any  individual  because  he  is  an  Indian  living  on  or  near 
a  reservation. " 

It  is  necessary  to  understand  the  interrelationship  and  distinctions 
between  what  title  VII  Section  703(i)  does  and  what  7(h)  of  the 
Self -Determination  Act  is  intended  to  do.  Prior  to  tlie  Self-Determina- 
tion Act  only  very  limited  contracting  occurred  with  Indian  tribes 
in  BIA  or  IITS  and  this  was  due  to  a  very  expansive  reading  of  25 
U.S.C.  §47  (the  Buy  Indian  Act).  However,  there  was  no  gehetal 
authority  or  preference  in  contracting  or  grants  to  Indian  tribe.-  or 
organizations  for  services  or  programs  and  employment  preference 
was  applicable  only  within  the  BIA  and  IT  IS. 

Title  VII  Section  703(i)  was  designed  to  allow,  but  did  not  require 
government  contractors  to  preferentially  employ  Indians  when  the 
contract  was  to  be  performed  on  or  near  an  Indian  reservation. 

Section  7(b)  of  the  Self-Determination  Act  modifies  in  pari  the  per- 
missible preference  in  employment  under  Title  VII 'Section  708(i). 
However  7(b)  does  not  affect  the  permissible  preference  under  federal 
contracts  which  are  not  authorized  by  statute  to  be  let  to  Indian  or- 
ganizations or  which  are  not  for  the  benefit  of  Indians.  Thus  any  fed- 
eral contract  not  specifically  authorized  to  be  let  to  tribal  organizations 
and /or  which  is  not  specifically  for  the  benefit  of  Indians  but  which  is 
performed  on  or  near  an  Indian  reservation  can  still  provide  for  the 
permissible  preferential  hiring  of  Indians  as  provided  in  Title  VII 
Section  703 (i). 

The  way  7(b)  impacts  the  permissible  preferential  hiring  permitted 
under  Title  VII  Section  708(i)  is  that  in  contracts  or  grants  which 
are  authorized  by  any  act  to  be  made  to  tribal  organizations  "or  [which 
is  ]  for  the  benefit  of  Indians"  the  permissible  preference  to  Indians  is 
made  mandatory.  7(b)  states  that  under  such  contracts  or  grants  "pref- 
erences and  opportunities  for  training  and  employment  in  connection 
with,  tlie  administration  of  such  contracts  or  grants  shall  be  given  to 
Indians."'  Not  only  is  employment  preference  and  training  now  made 
mandatory  but  "preference  in  the  award  of  subcontracts  and  subgrants 
in  connection  with  the  administration  of  such  contracts  or  grants  shall 
be  given  to  Indian  organizations  and  to  Indian-owned  economic  enter- 
prises as  defined  in  section  1452  of  this  title  [Title  25  U.S.C]-"23 

Thus,  for  any  contract  or  grant  authorized  by  law  to  be  awarded  to 
Indian  organizations  or  which  is  made  for  the  benefit  of  Indians.  In- 
dian preference  in  employment,  training,  and  subcontracting  and  sub- 
granting  must  be  accorded.  And  7(b)  does  not  limit  its  provisions  to 
contracts  or  grants  to  be  performed  on  or  near  an  Indian  reservation. 

2"  See  note  9.  supra. 

21  Act  of  July  2,  19C4,  Title  VII  (78  Stat.  253). 

2242U.S.C.A.  §  2000e-2(i)   (1974). 

23  See  note  7  supra. 
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The  permissible  preference  allowed  under  Title  VII  is  still  applicable 
to  a  limited  extent  but  now  only  in  contracts  to  be  performed  on  or  near 
Indian  reservations  and  which  are  not  authorized  to  be  made  to  Indian 
organizations  or  not  specifically  for  the  benefit  of  Indians,  i.e.,  a  fed- 
eral highway  project  through  the  Navajo  Reservation. 

Despite  the  clear  intent  of  7(b)  the  Department  of  Labor  appears 
to  view  the  Executive  Order  No.  11246  as  a  bar  to  implementation  of 
7(b).  In  their  June  15  letter  to  Commissioner  Thompson  it  is  stated: 

As  I  am  sure  you  are  aware,  within  the  latitudes  of  Executive  Order  11246,  as 
amended,  mandatory  preferential  hiring  of  Indians  is  not  permissible ;  although 
any  Government  contractor  who  has  stated  public  policy  of  offering  such  prefer- 
ential hiring  of  Indians  is  not  to  be  considered  in  violation  of  the  Order.  This 
aspect  of  the  contractor's  hiring  policy  is  purely  voluntary  and  must  derive 
from  a  "stated  public  policy".2* 

It  should  be  noted  that  even  though  the  Executive  Order  does  not 
mention  the  exception  for  "allowance  preference"  under  Title  VII, 
Labor  nonetheless  recognizes  that  the  Order  cannot  modify  the  Act  of 
Congress.  However,  they  seem  to  be  contending  another  Act  of  Con- 
gress, 7(b),  cannot  be  implemented  because  the  Executive  Order  does 
not  permit  it.  This  reluctance  to  implement  7(b)  is  further  demon- 
strated in  a  recorded  interview  between  Kathryn  Harris,  Legal  Re- 
searcher, American  Indian  Policy  Review  Commission,  Karl  JFunke, 
Specialist,  Task  Force  on  Indian  Law  Revision,  American  Indian  Pol- 
icy Review  Commission,  and  Ted  Goldberg,  Assistant  Director,  Fed- 
eral Procurement  Policy,  Department  of  Labor,  held  on  April  21, 1976 : 

Mr.  Funke.  With  regard  to  Section  7(b)  of  the  Self -Determination  Act,  as  it 
relates  to  contracts,  sub-contracts,  grants  that  affect  Indians,  do  you  feel  that 
you  are  bound  by  the  statutory  language  of  Self-Determination  ? 

Mr.  Goldberg.  Yes,  but  since  we  are  subject  to  federal  procurement  regulations 
and  our  delegation  comes  from  the  administrative  GSA  and  we  are  duty-bound 
to  follow  this  regulation,  theoretically  we  don't  pay  attention  to  7 (b).  Of  course, 
we  don't  have  an  Indian  program  except  for  CETA ;  and  then  CETA  by  statute 
be  given  all  to  the  Indians.  So  I  mean,  but,  the  Department's  position  is  theo- 
retical and  then  practical.  Theoretically,  we  follow  the  federal  procurement  regu- 
lations which  has  not  touched  on  this  subject  yet ;  although  we  understand  that 
they  have  fooled  around  with  it. 

Mr.  Funke.  I  understand  that  the  BIA  sent  a  letter  to  the  Labor  Department 
requesting  that  a  change  in  the  federal  procurement  regulations  .  .  . 

Mr.  Goldberg.  ...  On  11246  [Executive  Order]. 

Mr.  Funke.  I  believe  it  is. 

Mr.  Goldberg.  Yeah,  what  we've  .  .  .  our  position  right  now  is  that  we're  not 
accepting  that  type  of  responsibility  because  the  Office  of  Federal  Contract  Com- 
pliance Program  is  to  assure  equal  opportunity  for  all  and  not  a  preference  for 
one. 

Mr.  Funke.  Even  in  the  face  of  the  statute  which  requires  preference? 

Mr.  Goldberg.  But  not  the  Executive  Order.  The  Executive  Order  says  that 
there  will  be  an  affirmative  action  to  assure  no  discrimination. 

Mr.  Funke.  If  you  take  the  weight  of  an  Executive  Order  and  the  weight  of 
the  federal  statute  .  .  . 

Mr.  Goldberg.  .  .  .  But  the  Department  of  Labor  has  not  been  given— has  not 
been  designated— by  anybody  to  go  ahead  and  re-write  the  regulations  on  the 
Executive  Order  11246  to  handle  the  requirements  of  Section  7(b).25 

Thus  even  though  the  Executive  Order  on  its  fvee  is  in  conflict  with 
the  permissible  preference  provision  of  Title  VII,  Section  703  (i),  of 
the  1964  Civil  Eights  Act,  Labor  agrees  that  it  is  not  a  violation  to  fol- 


2*  See  note  18  snpra. 

25  See  transcript  of  AIPRC  Federal  Contracting  Study,  Team  2,  Kathryn  Harris  and 
Karl  Funke  re  :  Meeting  with  Ted  Goldberg,  New  Labor  Building  at  3-4  (2  :00  p.m.  April  21, 
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ow  the  federal  law  (Section  703  (i)  in  allowing  permissible  preference 
n  employment,  however,  they  do  appear  to  be  saying  that  even  though 
jf(b)  of  the  Self-Determination  Act  now  requires  preference  m  certain 
types  of  contracts  and  grants  for  employment,  training,  subcontracts 
jind  subgrants  that  they  cannot  follow  the  broader  mandate  of  Sec- 
tion 7(b)  because  the  Executive  Order  written  prior  to  the  enactment 
^f  7  (b)  allegedly  does  not  permit  it. 

The  issues  raised  bv  Labor  are  not  supportable.  First,  neither  agency 
^regulations  nor  Executive  Orders  can  overrule  or  take  precedence  over 
ian  Act  of  Congress.  The  Department  of  Interior  was  sued  last  year  on 
Exactly  these  same  issues.  Interior  had  been  relying  upon  an  Executive 
jOrderand  their  agency  regulations  for  determining  Indian  preference 
Eligibility  criteria  which  were  in  derogation  of  the  criteria  set  by  fed- 
Jeral  law.'  Interior  requested  that  the  Justice  Department  defend  them 
iancl  Justice  replied  that  the  case  was  indefensible.  The  government  then 
entered  a  consent  decree  agreeing  to  judgment  against  them.26 

The  second  issue  is  raised  by  Mr.  Goldberg's  statement  that  "we're 
not  accepting  that  type  of  responsibility  [7(b)  implementation]  be- 
cause the  Office  of  Federal  Contract  Compliance  Program  is  to  assure 
equal  opportunity  for  all  and  not  a  preference  for  one." 

The  implication  here  seems  to  be  that  Indian  preference  is  incon- 
sistent with  the  policy  of  equal  employment  opportunity  as  reflected 
in  the  Executive  Order  No.  11246.  As  stated  earlier.  Executive  Order 
No.  11246  was  issued  in  order  to  implement  Title  VII  of  the  1964  Civil 
Eights  Act.  This  Act  did  not  apply  to  federal  employment  practices. 
However,  the  1964  Civil  Rights  Act  was  amended  by  the  Equal  Em- 
ployment Opportunity  Act  of  1972  which  proscribed  discrimination 
i|in  most  areas  of  federal  employment.27  Prior  to  this  Act,  Executive 
Orders  were  the  mechanism  used  to  prohibit  government  discrimina- 
Ition.28  In  1974  the  Supreme  Court  ruled  in  the  case  of  Morton  v. 
Mancari 29  in  which  non-Indian  employees  of  the  BIA  brought  suit 
against  the  Secretary  of  the  Interior  et  al.  alleging  that  the  Indian 
jemployment  preference  laws  applicable  to  the  BIA  were  impliedly  re- 
pealed by  the  Equal  Employment  Opportunity  Act  of  1972  and  fur- 
thermore that  the  Indian  preference  laws  constituted  invidious  racial 
discrimination  in  violation  of  the  Due  Process  Clause  of  the  Fifth 
Amendment.  In  response  to  allegations  the  Court  responded : 

We  disagree.  For  several  reasons  we  conclude  that  Congress  did  not  intend 
to  repeal  the  Indian  preference. 

First:  There  are  the  above-mentioned  affirmative  provisions  in  the  1964 
Act  excluding  coverage  of  tribal  employment  and  of  preferential  treatment 
|by  a  business  or  enterprise  on  or  near  a  reservation.  42  U.S.C.  §§2000e(b) 
land  2000e-2(i).  See  n.  19,  supra.  These  1964  exemptions  as  to  private  em- 
jployment  indicate  Congress'  recognition  of  the  outstanding  federal  policy  of 
providing  a  unique  legal  status  to  Indians  in  matters  concerning  tribal  or 
"on  or  near"  reservation  employment.  The  exemptions  reveal  a  clear  con- 
jgressional  sentiment  that  an  Indian  preference  in  the  narrow  context  of 
[tribal  or  reservation-related  employment  did  not  constitute  racial  discrim- 
ination of  the  type  otherwise  proscribed.  In  extending  the  general  anti- 
!  discrimination  machinery  to  federal  employment  in  1972.  Congress  in  no  way 
modified  these  private  employment  preferences  built  into  the  1964  Act,  and 
'they  are  still  in  effect.  It  would  be  anomalous  to  conclude  that  Congress  in- 
tended to  eliminate  the  longstanding  statutory   preferences   in   BIA   employ- 


28  Whiting  v.  United  States,  Civ.  No.  75-3007  (D.S.  Dak.). 

**  Act  of  March  24,  1972  (86  Stat.  103). 

28  Morton  v.  Mancari  417  U.S.  535,  549  (1974). 

•Id. 
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ment,  as  being  racially  discriminatory,  at  the  very  same  time  it  was  reaffirm- 
ing- the  right  of  tribal  and  reservation-related  private  employers  to  provide 
Indian  preference.  Appellees'  assertion  that  Congress  implicitly  repealed  the 
preference  as  racially  discriminatory,  while  retaining  the  1964  preferences, 
attributes  to  Congress  irrationality  and  arbitrariness,  an  attribution  we  do 
not  share.30 

It  should  be  noted  that  the  Court  is  addressing  both  the  permis- 
sible preference  under  Title  VII  of  the  1964  Civil  Rights  Act  and 
7iiandatory  preference  under  the  Indian  Reorganization  Act  of  1934. 

As  previously  mentioned,  Executive  Ordfers  were  used  as  the 
mechanism  to  prohibit  government  employment  discrimination. 

The  Court  in  Mancari  stated : 

Indian  preferences,  for  many  years,  have  been  treated  as  exceptions  to  Execu- 
tive Orders  forbidding  Government  employment  discrimination.31 

Since  Executive  Order  No.  11246  is  implementing  the  1964  Civil 
Rights  Act  which  itself  allows  preference,  a  position  with  which 
Labor  agrees,  it  is  difficult  to  understand  the  logic  that  the  Order 
prohibits  mandatory  preference  required  by  federal  law  in  7(b)  of 
the  Self-Determination  Act. 

Mandatory  preference  is  not  inconsistent  with  the  1964  Civil  Rights 
Act  nor  the  application  of  that  Act  to  the  government  through  the 
Equal  Employment  Opportuntiy  Act  of  1972  as  the  Court  in  Man- 
cari states : 

This  is  a  prototypical  case  where  an  adjudication  of  repeal  by  implication 
is  not  appropriate.  The  preference  is  a  longstanding,  important  component  of 
the  Government's  Indian  program.  The  anti-discrimination  provision,  aimed 
at  alleviating  minority  discrimination  in  employment,  obviously  is  designed 
to  deal  with  an  entirely  different  and,  indeed,  opposite  problem.  Any  per- 
ceived conflict  is  thus  more  apparent  than  real.32 

******* 

Contrary  to  the  characterization  made  by  appellees,  this  preference  does 
not  constitute  "racial  discrimination."  Indeed,  it  is  not  even  a  "racial"  pre- 
ference. Rather,  it  is  an  employment  criterion  reasonably  designed  to  further 
the  cause  of  Indian  self-government  and  to  make  the  BIA  more  responsive 
to  the  needs  of  its  constituent  groups.33 

Thus  Labor's  contention  as  expressed  in  their  letter  of  June  15th 
to  Commissioner  Thompson  that  the  Executive  Order  No.  11246  does 
not  permit  "mandatory  preferential  hiring  of  Indians"  is  not  legally 
supportable.  In  any  event,  it  is  clear  that  an  Executive  Order  and 
agency  regulations  cannot  take  primacy  over  an  Act  of  Congress.34 
Nor  is  mandatory  preference  for  Indians  inconsistent  with  the  law 
and  policy  of  equal  employment  opportunity  as  the  Court  in  Man- 
cari demonstrates. 

The  Self-Determination  Act  fulfills  the  intent  of  the  originally 
drafted  Indian  Reorganization  Act  of  1934.  Although  the  originally 
drafted  IRA  contemplated  the  transfer  through  contract  to  tribes 
of  only  programs  and  services  administered  in  the  Indian  Service, 
the  Self-Determination  Act  was  drafted  broader  in  scope  in  con- 
sideration of  the  dissemination  and  proliferation  of  Indian  pro- 
grams and  services  in  a  number  of  federal  agencies.35 


8°ia.  at  H47-4N. 
-1  Id.  at  549. 

32  Id.  at  550. 

as  Id.  at  553-54. 

"A  Sop  supra,  note  20. 

33  See  Sehifter  Article,  supra,  note  3  and  note  7  supra. 
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|j  Recommendation. — Task  Force  No.  9  recommends  that  the  House 
ind/or  Senate  Subcommittees  on  Indian  Affairs  hold  oversight  hear- 
ings and  request  that  all  agencies  and  Departments  appear  at  such 
fiearings  which  either  have  responsibility  for  federal  procurement 
regulations  or  which  administer  contracts  or  grants  which  are  au- 
thorized by  law  to  be  let  to  Indian  tribes  or  tribal  organizations  or 
fcrhich  let  contracts  or  grants  for  the  benefit  or  Indians. 

The  Subcommittee (s)  should  inquire  of  each  agency  or  department 
of  their  implementation  of  Section  7(b).  In  the  event  the  federal 
(procurement  regulations  have  not  been  amended  to  implement  7(b) 
it  is  recommended  that  the  responsible  agencies  or  departments  be 
[jdirected  to  do  so.  In  the  event  that  any  agency  (s)  or  department (s) 
(administering  7(b)  type  contracts  have  not  been  implementing  7(b) 
they  should  be  directed  to  do  so.  They  should  be  further  advised  that 
^Executive  Orders,  federal  procurement  regulations  or  agency  reg- 
ulations which  are  inconsistent  with  7(b)  are  not  to  be  given  primacy 
over  the  mandates  of  the  federal  law  7(b).  Such  agencies  should  be 
{immediately  required  to  implement  7(b)  rather  than  further  delay 
implementation  pending  revision  of  inconsistent  Executive  Orders 
lor  regulations. 

Executive  Order  No.  11246  and  all  other  inconsistent  Executive 
Orders  and  regulations  should  be  amended  to  reflect:  (1)  The  per- 
missible preference  which  federal  contractors  can  provide  in  employ- 
ing Indians  in  contracts  which  are  not  authorized  by  law  to  be  let 
to  Indian  tribes  or  tribal  organizations  or  which  are  not  specifically 
for  the  benefit  of  Indians  but  which  are  performed  on  or  near  an 
Indian  reservation  pursuant  to  Title  VII,  Sec.  703 (i)  of  the  1964 
Civil  Rights  Act; 3G  (2)  The  mandatory  preference  required  in  em- 
ployment, training,  subcontracting  and  subgranting  in  any  contracts 
or  grants  specifically  authorizing  contracts  or  grants  with  Indian 
tribes  or  tribal  organizations  or  which  are  for  the  benefit  of  Indians 
pursuant  to  the  mandates  of  Section  7(b)  of  the  Indian  Self-Deter- 
mination and  Education  Assistance  Act  of  1975. 


36  See  supra,  note  22. 


sr  3.  Consolidation  and  Revision  of  Statutory  Authority 
for  the  Leasing  of  Indian  Trust  Lands  for  Farming,  Grazing, 
and  General  Purposes 

l'o :  Task  Force  Members,  Task  Force  No.  9. 

'rom :  John  Saxon,  Legal  Intern,  Task  Force  Xo.  9. 

)ate :  August  13, 1976. 

A.  LEASING  OF  INDIAN  LANDS  FOR  FARMING  AND  GRAZING  PURPOSES 

The  Department  of  the  Interior  cites  a  number  of  federal  statutes 
s  authority  for  its  regulation  of  the  leasing  of  allotted  and  un- 
llotted  Indian  trust  lands  for  farming  and  grazing  purposes.  25 
]FR  131,  151,  152.  Some  of  these  statutes  apply  only  to  allotted 
ands;  others  apply  only  to  unallotted  lands;  several  apply  only  to 
pecific  reservations.  The  statutes  also  differ  as  to  the  purpose  for 
vhich  the  lands  may  be  leased,  the  term  of  the  leases,  and  the  pro- 
cures for  leasing  Indian  lands.  At  lesat  one  statute,  25  U.S.C. 
i.-15,  seems  to  constitute  fairly  comprehensive  authority  for  the  leas- 
ng  of  both  allotted  and  unallotted  Indian  trust  lands  on  all  reserva- 
tions for  farming  and  grazing  purposes,  and  in  light  of  this  authority, 
;  nany  of  the  other  statutes  may  be  unnecessary  and  therefore  should 
)e  repealed  in  order  to  effect  consolidation. 

Federal  statutes  relating  to  the  leasing  of  Indian  trust  lands  for 
rarming  and  grazing  purposes  are  discussed  below. 

25  U.S.C.  380  (54  Stat.  745,  ch.  554,  July  8,  1940)  provides  that 
me  allotted  trust  lands  of  deceased  Indian  allottees  may  be  leased 
(except  for  oil  and  gas  mining  purposes)  by  the  Secretary  of  the 
Interior  when  the  heirs  or  devisees  have  not  been  determined  or,  when 
determined,  have  been  unable  to  agree  upon  a  lease  and  are  not  oc- 
cupying the  land.  While  this  law  appears  to  authorize  the  leasing 
of  trust  lands  for  any  purpose  (other  than  oil  and  gas  mining)  and 
is  not  limited  to  leases  for  farming,  and  grazing,  it  is  cited  as  author- 
ity for  regulations  on  farming  and  grazing  leases.  25  CFR  131,  151. 
1  25  U.S.C.  393  (41  Stat,  1232,  ch.  119,  §  1,  March  3,  1921)  authorizes 
the  leasing  of  restricted  allotted  lands  (other  than  those  of  members 
of  the  Five  Civilized  Tribes)  by  the  allottee  or  his  heirs  for  farming 
and  grazing  purposes,  with  the  approval  of  and  under  regulation 
jby  the  Secretary  of  the  Interior.  As  with  §  380,  no  maximum  term 
for  such  leases  is  specified  by  the  statute. 

25  U.S.C.  393a  (49  Stat.  1135,  ch.  50,  Feb.  11,  1936)  provides  that 
the  restricted  allotted  lands  of  members  of  the  Five  Civilized  Tribes 
of  half  blood  or  more  may  be  leased  by  the  owners  of  the  land  (or  the 
Secretary  in  the  case  of  minors  and  incompetents  for  farming  and 
grazing  purposes  for  periods  of  up  to  five  years  with  the  approval  of 
and  under  regulation  by  the  Secretary. 

25  U.S.C.  394  (39  Stat.  128,  ch.  125,  §  1,  May  18, 1916)  deals  with  the 
leasing  of  irrigable,  allotted  lands.  It  provides  that  where  an  allottee 
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is  unable  to  occupy  or  improve  allotted  land  which  is  susceptible  of 
irrigation,  the  lands  may  be  leased  for  periods  of  up  to  ten  years.  This 
section  is  cited  as  authority  for  regulations  governing  both  farming 
and  grazing  leases.  25  CFR  131, 151. 

25  U.S.C.  395  (31  Stat.  229,  ch.  598,  §  1,  May  13, 1900)  provides  that 
where  an  allottee  is  disabled  from  occupying  or  improving  his  allot- 
ment, the  land  may  be  leased  for  farming  purposes  for  periods  of  up  to 
five  years  under  regulations  established  by  the  Secretary  of  the  In- 
terior. This  section  is  clearly  obsolete  in  light  of  §  393  which  author- 
izes the  leasing  of  allotted  lands  for  both  farming  and  grazing 
purposes  whether  or  not  the  allottee  is  disabled. 

25  U.S.C.  397  (26  Stat.  795,  ch.  383,  §  3,  Feb.  28, 1891)  applies  to  the 
leasing  of  unallotted  Indian  trust  lands  for  grazing  purposes  only. 
Under  this  statute  lands  "bought  and  paid  for"  by  Indians  which  are 
not  needed  for  farming  or  agricultural  purposes  and  are  not  desired 
for  allotments  may  be  leased  by  the  tribal  council  for  grazing  purposes 
for  periods  of  up  to  five  years  under  regulation  by  and  with  the  ap- 
proval of  the  Secretary  of  the  Interior.  Repeal  of  portions  of  this 
section  relating  to  the  leasing  of  such  lands  for  mining  purposes  has 
been  recommended  in  the  Mineral  Leasing  memo,  infra, 

25  U.S.C.  402  (28  Stat.  305,  ch.  290,  §  1,  Aug.  15,  1894)  authorizes 
the  tribal  councils  to  lease  surplus  lands  of  the  tribe  for  farming  pur- 
poses for  periods  of  up  to  five  years  under  regulation  by  and  with  the 
approval  of  the  Secretary  of  the  Interior. 

25  U.S.C.  402a  (44  Stat.  894,  ch.  787,  July  3,  1926)  supplements 
§  402  by  providing  that  the  tribe  may  lease  unallotted  irrigable  tribal 
lands  for  periods  of  up  to  ten  years. 

25  U.S.C.  403  (36  Stat,  856,  ch.  431,  §  4,  June  25,  1910)  is  a  general 
leasing  statute  which  provides  that  Indian  allottees  may  lease  their 
lands  for  periods  of  up  to  five  years  with  the  approval  of  and  under 
regulation  by  the  Secretary.  However,  this  section  is  cited  as  authority 
for  regulations  governing  both  farming  and  grazing  leases.  25  CFR 
131,  151. 

25  U.S.C.  403a  (54  Stat.  1057,  ch.  781,  Oct.  9,  1940)  applies  to  the 
leasing  of  both  unallotted  and  allotted  Indian  trust  lands  on  the  Port 
Madison  and  Snohomish  or  Tulalip  Reservations  in  Washington.  The 
purposes  for  which  the  lands  may  be  leased  are  not  limited  by  the 
statute,  but  presumably  include  both  farming  and  grazing.  The  maxi- 
mum term  of  such  leases  is  25  years.  The  section  is  cited  as  authority 
for  regulations  governing  leases  for  general  and  farming  purposes. 
25  CFR  131. 

25  U.S.C.  403b,  403c  (60  Stat.  962,  ch.  929,  §  1,  August  9,  1946)  pro- 
vides that  any  restricted  Indian  lands  situated  within  the  State  of 
Washington  may  be  leased  for  religious,  education,  recreational,  busi- 
ness, or  public  purposes  (not  including  leases  for  the  exploitation  of 
any  natural  resources)  for  periods  not  to  exceed  twenty-five  years 
under  rules  and  regulations  prescribed  by  the  Secretary  of  the  In- 
terior. Provision  is  made  for  written  consent  of  the  Indian  or  Indian 
tribe  concerned.  The  section  also  provides  that  the  leases  may  be  made 
only  by  the  individual  Indian  owner  of  the  land  or  the  authorized 
representative  of  the  tribe  to  whom  the  land  belongs,  with  the  ap- 
proval of  the  Secretary  of  the  Interior  or  his  authorized  represent- 


233 

jive.  Section  380  is  made  applicable  in  the  case  of  the  leasing  of  the 
■Lotted  lands  of  deceased  allottees.  The  section  also  provides  that: 
So  lease  shall  be  made  by  or  on  behalf  of  any  tribe  for  a  longer 
riod  than  is  or  may  be  authorized  by  the  tribal  constitution,  charter, 
/  ordinances." 

Section  16  of  the  Indian  Reorganization  Act,  25  U.S.C.  476  (48  Stat. 
&7,  ch.  576,  §  16,  June  18,  1934)  vests  tribal  councils  organized  under 
tie  act  with  the  authority  to  prevent  the  leasing  of  tribal  lands. 
25  U.S.C.  416  et  seq.  (80  Stat.  1113,  Pub.  L.  89-715.  §  2,  Nov.  2, 1966) 
pplies  to  the  leasing  of  trust  or  restricted  Indian  lands,  both  allotted 
ad  unallotted,  on  the  San  Xavier  and  Salt  River  Pima-Maricopa 
Reservations  in  Arizona.  Such  lands  may  be  leased  by  the  Indian 
fcmers,  with  approval  of  the  Secretary,  for  public,  religious,  educa- 
ional,  recreational,  residential,  business,  farming  or  grazing  purposes, 
deluding  the  development  or  utilization  of  natural  resources  in  coll- 
ection with  operations  under  such  leases,  but  not  for  mining.  The 
laximum  term  of  such  leases  is  ten  years  in  the  case  of  grazing  and 
general  farming,  40  years  in  the  case  of  farming  leases  which  require 
Substantial  investment  in  the  improvement  of  the  land,  and  99  years 
n  the  case  of  leases  for  other  purposes,  provided  that  no  lease  will  be 
approved  for  a  term  longer  than  necessary  to  obtain  the  maximum 
Economic  benefit  for  the  Indian  owners.  The  section  also  requires 
Covenants  against  acts  by  the  lessee  which  cause  waste,  nuisance,  or 
lazards  to  the  health  of  persons  or  to  property,  which  are  enforceable 
>y  the  state  and  political  subdivisions  contiguous  to  the  reservation 
'irst  in  federal  court  and.  if  said  court  finds  that  it  lacks  jurisdiction 
hen  in  state  court.  In  the  case  of  leases  for  public,  religious,  educa- 
tional, recreational,  residential,  or  business  purposes  which  affect  the 
governmental  interests  of  municipalities  contiguous  to  the  reserva- 
tion, the  Secretary  is  required  to  inform  the  municipal  authorities 
|of  the  proposed  provisions  of  such  leases  and  consider  their  comments 
thereon.  The  section  also  provides  that  the  terms  under  which  reserva- 
tion lands  are  developed  by  non-Indian  lessees  shall,  as  far  as  reason- 
ably possible,  be  similar  to  those  applicable  under  state  or  local  law  to 
the  development  of  non-Indian  lands  in  contiguous  municipalities. 
Other  provisions  of  the  section  permit  the  leasing  of  the  trust  lands  of 
a  deceased  Indian  in  conformity  with  §  380  and  prohibit  lease  provi- 
sions    which     prevent     or     delay     termination     of     federal     trust 
responsibilties. 

Several  uncodified  statutes  authorize  the  leasing  of  Indian  lands  of 
specific  reservations  for  purposes  other  than  the  exploitation  of  natu- 
ral resources.  Lands  held  in  trust  for  the  Crow  Indians  may  be  leased 
for  farming  purposes  for  terms  of  up  to  five  years  or  ten  years  in  the 
case  of  irrigable  lands.  41  Stat.  751,  ch.  224  (Act  of  June  4,  1920,  as 
amended  bv  44  Stat.  658,  ch.  403 :  44  Stat.  1365,  ch.  325 :  60  Stat.  308 ;  62 
Stat.  80,  ch.  120).  The  allotted  irrigable  lands  of  the  Uintah  and  Un- 
compali£rre  may  be  leased  for  terms  of  up  to  ten  years  where  the 
allottee  is  disabled  from  occupving  or  improving  the  land.  35  Stat.  95, 
ch.  153,  Act  of  April  30,  1908.  35  Stat.  97,  ch.  153,  Act  of  April  30, 
1908  authorizes  the  leasing  of  allotted  and  unallotted  irrigable  lands 
of  the  Shoshone  for  purposes  of  cultivation  for  terms  of  up  to  20  years. 
34  Stat,  545,  ch.  3572,  §§  7,  12,  Act  of  June  28,  1906  authorizes  the 
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leasing  of  allotted  lands  of  the  Osage  for  farming,  grazing,  and  other 
purposes  with  secretarial  approval.  34  Stat.  1034.  ch.  22S5  authorizes 
the  leasing  of  allotted  and  unallotted  lands  within  the  Fort  Belknap 
Reservation  (up  to  20.000  acres)  for  the  purpose  of  producing  sugar 
beets  and  other  crops  in  rotation  for  terms  of  up  to  10  years.  31  Stat. 
246.  ch.  598,  §  2.  Act  of  May  31. 1900  permits  the  lease  of  allotted  lands 
of  the  Y  Indians  for  farming  purposes  for  periods  of  up  to  ten 

years. 

The  most  comprehensive  authority  for  the  leasing  of  allotted  and 
unar  stri  :te:l  Indian  lands  for  purposes  ether  than  the  exploi- 

tation of  natural  resources  is  found  in  25  U.S.C  415  et  seq.  (69  Stat. 
ch.  615.  August  9.  1955.  as  amended).  Under  *  tion,  any 

restricted  Indian  lands,  whether  tribally  or  individually  owned,  may 
be  leased  by  the  Indian  owners,  with  the  approval  of  the  Secretary, 
for  public,  religious,  educational,  recreational,  residential,  or  business 
purposes,  including  the  development  or  utilization  of  natural  re- 
sources in  connection  with  operations  under  such  leases,  for  grazing 
purposes,  and  for  those  farming  purposes  which  require  the  making  of 
a  substantive  investment  in  the  improvement  of  the  land  for  the  pro- 
duction of  specialized  crops.  The  maximum  term  of  grazing  leases  is 
ten  years.  The  maximum  term  for  other  leases  is  25  years,  except  in 
the  case  of  over  twenty  desisrnated  reservations  (including  the  Agua 
Caliente  and  Navajo)  in  which  case  a  term  of  99  years  is  authorized. 
Secretarial  approval  is  not  required  for  certain  leases  of  land  within 
the  Tulalip  Reservation.  With  the  consent  of  both  parties,  leases  for 
non-agricultural  purposes  may  be  renewed  for  an  additional  term  of 
up  to  25  years  provided  the  initial  term  did  not  exceed  74  years.  The 
section  also  requires  the  Secretary  to  determine  whether  adequate 
consideration  has  been  given  to  the  relationship  between  the  use  of  the 
leased  lands  and  the  use  of  neighboring  lands,  the  safety  of  facilities 
constructed  on  the  leased  lands,  the  availability  of  public  services  and 
judicial  forums,  and  the  effect  on  the  environment  under  the  proposed 
lease.  Section  415a  provides  for  the  lease  of  lands  of  deceased  Indians 
for  the  benefit  of  heirs  or  devisees  as  per  §  3Q0.  Section  415c  prohibits 
lease  provisions  which  prevent  or  delay  the  termination  of  federal 
trust  responsibilities. 

Conclusion. — Fairly  comprehensive  authority  for  the  leasing  of 
restricted  Indian  lands  for  purposes  other  than  the  exploitation  of 
natural  resources  exists  under  25  U.S.C.  415.  In  light  of  this  broad 
authority,  retention  in  the  code  of  other  leasing  statutes  which  are 
more  limited  than  £  415  in  terms  of  the  lands  to  which  they  apply 
or  the  purposes  for  which  the  "'ands  may  be  leased  is  unnecessarv.  Con- 
solidation of  statutory  authority  can  best  be  achieved  by  revising  and 
codifying  .5  415  as  the  sole  statutory  authority  for  the  leasing  of  all 
Indian  lands  for  purposes  other  than  natural  resource  exploitation 
("except  where  special  consideration  warrants  different  provisions  for 
specific  tribes)  and  repealing  code  provisions  which  are  duplicative  of, 
inconsistent  vith.  or  of  a  more  limited  application  than  section  415. 

25  V.^.C.  B80  relates  to  the  leasing  of  allotted  lands  of  deceased 
Indians  for  the  benefit  of  heirs  or  devisees.  This  section  is  made  ap- 
plicable to  leases  under  sections  396,  415  and  416.  Therefore,  the  pro- 
visions of  this  section  should  be  incorporated  within  section  415  and 
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the  statute  repealed  (except  as  it  relates  to  the  disposition  of  funds 
pursuant  to  the  lease  which  should  be  classified  to  funds  management 
for  possible  consolidation,  revision,  and  codification).  25  U.S.C.  393 
authorizes  the  lease  of  allotted  lands  for  farming  and  grazing  pur- 
poses. However,  if  section  415  were  to  be  revised  to  include  leases  for 
general  as  well  as  specialized  farming,  there  would  be  no  need  for  the 
separate  authority  contained  in  section  393  and  the  statute  could  be 
repealed.  Likewise,  section  415  as  revised  could  replace  the  authority 
contained  in  25  U.S.C.  393a  for  the  leasing  of  allotted  lands  of  the 
Five  Civilized  Tribes  for  farming  and  grazing  purposes. 

Therefore,  section  393a  could  be  repealed  except  in  regard  to  its 
provisions  for  the  leasing  of  lands  on  behalf  of  owners  who  are  minors 
or  non  compos  mentis  for  which  there  should  be  a  separate  general 
authority  applicable  to  leases  of  all  Indian  lands.  25  U.S.C.  394  which 
relates  to  leases  of  arid  allotted  lands  would  appear  to  be  obsolete  under 
the  provisions  of  section  415  which  would  permit  the  leasing  of  such 
lands  by  the  allottee.  Leases  of  allotted  lands  for  farming  purposes 
for  terms  up  to  five  years  where  the  allottee  is  incapacitated  under  25 
U.S.C.  395  could  be  executed  under  section  415  for  terms  of  ten  years  or 
more  regardless  of  the  allottee's  incapacitation  and  therefore  the 
separate  authority  conferred  by  section  395  would  appear  to  be  un- 
necessary. 25  U.S.C.  397  permits  the  leasing  of  unallotted  Indian  lands 
for  grazing  purposes  for  periods  of  up  to  five  years.  However,  such 
lands  may  be  leased  for  grazing  purposes  for  terms  not  exceeding  ten 
years  under  section  415  and  there  would  appear  to  be  no  reason  for  re- 
taining separate,  inconsistent  authority  under  section  397.  The  same 
reasoning  would  apply  with  respect  to  25  U.S.C.  402  in  the  case  of 
farming  leases  on  unallotted  lands,  and  to  25  U.S.C.  402a  in  the  case  of 
unallotted  irrigable  lands  leased  for  farming  purposes.  25  U.S.C.  403 
limits  the  duration  of  leases  of  allotted  lands  to  five  years.  Under  sec- 
tion 415,  however,  the  duration  is  not  so  limited.  Since  the  purposes  of 
section  403  may  be  accomplished  as  well  under  section  415,  the  former 
section  should  be  repealed  to  affect  consolidation  (except  in  regard  to 
its  provisions  of  the  disposition  of  funds  which  should  be  classified  to 
fund  management  for  possible  consolidation,  revision,  and 
codification). 

Many  of  the  leasing  statutes  applicable  to  specific  reservations 
could  also  be  eliminated  and  authority  for  the  leasing  of  lands  within 
those  reservations  for  purposes  other  than  natural  resource  exploitation 
consolidated  within  25  U.S.C,  415.  25  U.S.C.  403a  applies  to  the  Port 
Madison  and  Snohomish  or  Tulalip  Reservations  and  authorizes  the 
leasing  of  lands  for  terms  not  exceeding  25  years.  The  leasing  of  such 
lands  within  these  reservations,  however,  could  also  be  accomplished 
under  §  415  and  therefore  consolidation  is  possible.  25  U.S.C.  403b,  403c 
are  applicable  to  restricted  Indian  lands  in  Washington  and  authorize 
leases  for  purposes  similar  to  §  415.  The  term  of  the  leases  under 
§§  403b  and  415  is  identical.  And  since  the  leasing  of  restricted  lands 
in  'Washington  for  the  purposes  designated  in  §  403b  may  be  accom- 
plished under  either  that  section  or  §  415,  separate  authority  is  un- 
necessary. There  are,  however,  two  provisions  in  §§  403b,  403c  not 
found  in  §  415.  Under  the  former  sections,  leases  for  the  exploitation 
of  natural  resources  are  expressly  excluded  from  the  application  of 
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the  section  and  the  duration  of  leases  by  the  tribe  may  be  limited  b 
tribal  constitution,  charter,  or  ordinance.  These  provisions  should  b 
incorporated  within  the  provisions  of  §  415  and  sections  403b,  403 
repealed.  The  uncodified  statutes  relating  to  farming  leases  on  specifi 
reservations  would  also  appear  to  be  obsolete  in  light  of  §  415  an 
they  may  be  eliminated. 

In  the  case  of  25  U.S.C.  416  et  seq.,  there  appear  to  be  special  con  |lf 
siderations  which  would  not  warrant  the  consolidation  of  leasing  pro-r^ 
visions  applicable  to  the  San  Xavier  and  Salt  River  Reservations!^!! 
under  §416  with  the  provisions  applicable  to  tribes  generally  undeilfori' 
§415,  '  p 

In  conclusion,  statutory  authority  for  the  leasing  of  restricted  Indian! J1^ 
lands,  both  allotted  and  unallotted,  for  purposes  other  than  the  exploi-L^ 
tation  of  natural  resources  should  be  governed  under  25  U.S.C.  415  as 
revised  and  all  other  statutes  (except  25  U.S.C.  416)  which  are  dupli- 
cative of,  inconsistent  with,  or  of  a  more  limited  nature  than  §  415 
should  be  repealed  insofar  as  they  relate  to  the  leasing  of  Indian  lands 
for  purposes  other  than  the  exploitation  of  natural  resources. 

As  noted  above,  25  U.S.C.  415  should  be  revised  to  authorize  general 
farming  leases  for  terms  not  exceeding  ten  years.  Other  revisions  stem- 
ming from  consolidation  include  incorporating  the  provisions  of  25 
U.S.C.  380  within  §  415a,  and  incorporating  the  provisions  of  25  U.S.C. 
403b,  403c  relating  to  the  exclusion  of  natural  resources  leases  and  to 
the  limitation  of  leases  by  tribal  constitution,  charter,  or  ordinance. 
In  addition,  references  to  25  U.S.C.  396  should  be  deleted  from  §  415. 
Other  revisions  to  §  415  should  include :  amending  the  section  to  give 
the  tribe  first  option  to  rent  allotted  lands  offered  for  lease;  amending 
the  section  to  require  that  leases  under  this  section  conform  to  tribal 
land  use  and  zoning  laws;  amending  the  section  to  delete  the  language 
of  §  415c,  which  addresses  itself  to  termination ;  and  amending  the 
section  to  repeal  other  authority  to  lease  restricted  Indian  lands  for 
purposes  other  than  the  exploitation  of  natural  resources  conferred  by 
provisions  of  law  other  than  25  U.S.C.  416  et  seq. 

25  U.S.C.  415  et  seq.  as  revised  should  be  codified  under  the  part  of 
Title  25  relating  to  restricted  lands  generally  as  a  subchapter  on  leas- 
ing. 25  U.S.C.  416  should  be  codified  under  that  part  of  Title  25  appli- 
cable to  specific  tribes.  Each  section  should  contain  cross-references  to 
provisions  of  Title  25  relating  to  the  leasing  of  lands  for  the  exploita- 
tion of  natural  resources  and  the  disposition  of  proceeds  from  the  lease 
of  Indian  lands. 

Recommendations. — Amend  25  U.S.C.  415  et  seq.  by  deleting  the 
portions  bracketed  below  and  adding  the  portions  italicized  below. 
Codify  section  415  under  Lands,  Leasing,  with  cross-reference  to  pro- 
visions of  Title  25  relating  to  the  leasing  of  Indian  lands  for  purposes 
of  natural  resource  exploitation,  disposition  of  proceeds  from  the  leas- 
ing of  Indian  lands,  and  powers  of  legal  guardians. 

§  415.  Leases  of  restricted  lands  for  public,  religious,  educational,  residential, 
business,  and  other  purposes  ;  approval  by  Secretary — 

(a).  Any  restricted  Indian  lands,  whether  tribally.  or  individually  owned,  may 
be  leased  by  the  Indian  owners,  with  the  approval  of  the  Secretary  of  the  Interior, 
for  public,  religious,  educational,  recreational,  residential,  or  business  purposes, 
including  the  development  or  utilization  of  natural  resources  in  connection  with 
operations  under  such  leases,  for  grazing  and  farming  purposes,  and  for  those 
farming  purposes  which  require  the  making  of  a  substantial  investment  in  the 
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improvement  of  the  land  for  the  production  of  specialized  crops  as  determined  by 
said  Secretary,  provided  that  no  lease  pursuant  to  this  section  shall  be  for  the 
purpose  of  exploitation  of  natural  resources.  All  leases  so  granted  shall  be  for  a 
term  of  not  to  exceed  twenty-five  years,  except  leases  of  land  located  outside  the 
boundaries  of  Indian  reservations  in  the  State  of  New  Mexico,  and  leases  of  land 
on  the  Agua  Caliente  (Palm  Springs)  Reservation,  [etc.],  and  the  Navajo  Reser- 
vation which  may  be  for  a  term  of  not  to  exceed  ninety-nine  years,  and  except 
i leases  of  land  for  grazing  purposes  and  farming  leases  which  do  not  require  the 
making  of  a  substantial  investment  in  the  land  which  may  be  for  a  term  of  not  to 
exceed  ten  years,  provided  that  no  lease  of  land  shall  be  made  for  a  longer  period 
than  is  or  may  be  authorized  by  tribal  constitution,  charter,  or  ordinance.  Leases 
for  public,  religious,  educational,  recreational,  residential,  or  business  purposes 
(except  leases  the  initial  term  of  which  extends  for  more  than  seventy-four  years) 
with  the  consent  of  both  parties  may  include  provisions  authorizing  their  renewal 
for  one  additional  term  of  not  to  exceed  twenty-five  years,  or  other  term  of  years 
prescribed  by  constitution,  charter,  or  ordinance,  [and  all]  All  leases  and  re- 
newals shall  be  made  under  such  terms  and  regulations  as  may  be  prescribed  by 
the  Secretary  of  the  Interior  except  where  such  regulation  is  superceded  by  tribal 
regulation.  Operations  pursuant  to  such  leases  shall  conform  to  tribal  land  use 
and  zoning  laws.  Prior  to  the  approval  of  any  lease  or  extension  of  an  existing 
lease  pursuant  to  this  section,  the  Secretary  of  the  Interior  shall  first  satisfy 
himself  that  adequate  consideration  has  been  given  to  the  relationship  between 
the  use  of  the  leased  lands  and  the  use  of  neighboring  lands ;  the  height,  quality, 
and  safety  of  any  structures  or  other  facilities  to  be  constructed  on  such  lands  : 
the  availability  of  police  and  fire  protection  and  other  services ;  the  availability 
of  judicial  forums  for  all  criminal  and  civil  causes  arising  on  the  leased  lands; 
and  the  effect  on  the  environment  of  the  uses  to  which  the  leased  lands  will  be 
subject. 

(b)  Any  lease  by  the  Tnlalip  Tribes  under  subsection  (a)  of  this  section 
[except  a  lease  for  the  exploitation  of  any  natural  resource,]  shall  not  require 
the  approval  of  the  Secretary  of  the  Interior  (1)  if  the  term  of  the  lease  does 
not  exceed  fifteen  years,  with  no  option  to  renew,  or  (2)  if  the  term  of  the  lease 

,  does  not  exceed  thirty  years,  with  no  option  to  renew,  and  the  lease  is  executed 
pursuant  to  tribal  regulations  previously  approved  by  the  Secretary  of  the 
Interior. 

(c)  In  the  ease  of  the  leasing  of  individually  owned  restricted  land  by  or  on 
behalf  of  the  Indian  owner,  the  tribe  shall  be  given  the  first  option,  in  lease  such 
land  on  the  terms  offend  to  oilier  prospective  lessees. 

§  415a.  Same  :  lease  of  lands  of  deceased  Indians  for  benefit  of  heirs  or  devisees, 
lease  of  lands  of  minor  and  persons  non  compos  mentis 

Restricted  lands  of  deceased  Indians  may  be  Leased  under  sections  [396  and] 
41"— 11 5r  of  this  title,  for  the  benefit  of  their  heirs  or  devisees,  [in  the  circum- 
stances and  by  the  persons  prescribed  in  section  380  of  this  title:!  by  the  Secre- 
tary of  the  Interior  (/)  irhen  the  heirs  or  devl sees  of  -such  decedents  have  not 
been  determined,  or  (2)  when  the  heirs  or  devisees  of  the  decedents  have  been 
determined  and  such  lands  ere  not  in  use  by  any  of  the  heirs  and  ih>'  heirs 
have  not  been  able  during  a  three-months^  period  to  agree  upon  a  lease  by  reason 
of  the  number  of  the  heirs,  their  absence  from  the  reservation,  or  for  other 
anise,  after  consultation  with  and  consent  by  the  owners  of  a  majority  of  the 
restricted  interest  in  the  land:  Provided,  That  if  the  authority  of  the  Secretary 
under  this  section  is  delegated  to  any  subordinate  official,  then  any  heir  or 
devisee  shall  have  the  right  to  appeal  the  action  of  any  such  official  to  the 
Secretary  under  such  rules  and  regulations  as  he  may  prescribe.  Restricted  lands 
or  interests  therein  owned  by  minors  or  persons  non  compos  mentis  may  be 
leased,  under  sections  I/.15-bl3c  on   their  behalf  by  their  legal  guardian. 

§  415b.   Some:   advance  payment  of  rent  or  other  consideration 

No  rent  or  other  consideration  for  the  use  of  land  leased  under  section  [306 
audi  415-415[d]c  of  this>  title  shall  be  paid  or  collected  more  than  one  year  in 
advance,  unless  provided  in  the  lease. 

[§  41oc.     Same :  approval  of  leases.] 

[The  Secretary  of  the  Interior  shall  approve  no  lease  pursuant  to  sections  396 
and  415-41 5d  of  this  title  that  contains  any  provision  that  will  prevent  or  delay 
a  termination  of  Federal  trust  responsibilies  with  respect  to  the  land  during 
the  term  of  the  lease.] 
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[§  415d.]   §  415c.    [Same ;   lease   of   restricted  lands   under   other  laws   un 
affected!  Same;  repeal  of  other  laivs 

[Nothing  contained  in  sections  396  and  415-415d  of  this  title  shall  be  construe* 
to  repeal  any  authority  to  lease  restricted  Indian  lands  conferred  by  or  pursuan 
to  any  other  provision  of  law.]  The  following  provisions  are  repealed  insofa 
as  they  authorize  the  leasing  of  restricted  Indian  lands  for  purposes  other  tha 
the  explmtation  of  natural  resources:  Act  of  July  8,  1940,  c.  554,  $4  Stat.  745 
25  U.8.C.  380;  Act  of  March  3,  1921,  c.  119,  §  1,  41  Stat.  1232,  25  U.S.C.  393;  Ad 
of  Feb.  11,  1936;  c.  50,  49  Stat.  1135,  25  U.S.C.  393a;  Act  of  May  18,  1916,  c.  125 
%1,  39  Stat.  128,  25  U.S.C.  394;  Act  of  May  31,  1900,  c.  598  §  1,  31  Stat.  229, 
25  U.S.C.  395;  Act  of  Feb.  28.  1891,  c.  383,  §  3,  26  Stat.  795,  25  U.S.C.  397;  Act 
of  Aug.  15,  1894,  c.  290,  %  1,  28  Stat.  305,  25  U.S.C.  492;  Act  of  July  S,  1926, 
c.  787,  U  Stat.  894,  25  U.S.C.  402a;  Act  of  June  25,  1910,  c.  431,  §  4,  36  Stat. 
856,  25  U.S.C.  403;  Act  of  October  9,  1940,  c.  781,  54  Stat.  1057,  25  U.S.C.  403a; 
Act  of  Aug.  9,  1946,  c.  929,  §§  1,  2,  60  Stat.  962,  25  U.S.C.  403b,  403c;  Act  of 
June  4,  1920,  c.  224,  hi  Stat.  751  as  amended  4^  Stat.  658,  44  Stat.  1365,  60  Stat. 
308,  62  Stat.  80;  Act  of  April  30,  1908,  c.  153,  35  Stat.  95,  35  Stat.  97;  Act  of 
June  28.  1906.  c.  3572,  §§7,  12,  34  Stat.  545;  Act  of  Mar.  1,  1907,  c.  2285,  34 
Stat.  1034;  Act  of  May  31,  1900,  c.  598,  §§  1,  2,  31  Stat.  229,  31  Stat.  246. 

25  U.S.C.  416  et  seq.  should  be  revised  by  incorporating  the  provisions  of 
§  380  (which  would  be  repealed  in  part  by  §  415)  into  the  provisions  of  §  416c 
in  a  manner  similar  to  the  incorporation  of  §  380  into  §  415a.  Section  416e 
should  be  deleted  and  the  subsequent  sections  renumbered.  Other  provisions 
within  §  416  should  be  amended  to  take  into  account  the  renumbering.  Section 
416  et  seq.  should  be  codified  in  that  part  of  title  25  dealing  with  provisions 
applicable  to  specific  Indian  tribes  and  should  contain  a  cross-reference  to  the 
general  leasing  provisions  under  §  415,  the  provisions  within  title  25  dealing 
with  leases  for  the  exploitation  of  natural  resources,  provisions  dealing  with 
the  disposition  of  proceeds  pursuant  to  leases,  and  provisions  relating  to  the 
exercise  of  power  on  behalf  of  minors  and  incompetents. 
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Chapter  4.  Natural  Resources 

a.  consolidation  and  revision  of  statutory  authority  for  leasing  of 
indian  lands  for  mining  purposes 

To :  Task  Force  Members,  Task  Force  No.  9. 
From :  John  Saxon. 
Date:  August  5, 1976. 

Subject. — Consolidation,  revision,  and  codification  of  federal  statutes 
relating  to  the  leasing  of  Indian  lands  for  mineral  development  and 
mining  purposes. 

Problem. — Several  sections  of  Title  25  contain  authority  for  the  leas- 
ing of  Indian  lands  for  mining  purposes.  However,  the  statutes  are  not 
uniformly  applicable  in  terms  of  the  lands  to  which  they  apply  or 
the  types  of  minerals  authorized  to  be  mined  on  leased  lands."  Al- 
though it  appears  that  most  of  the  statutes  have  been  superceded  by 
subsequent  legislation,  inconsistent  and  obsolete  provisions  for  the 
leasing  of  Indian  lands  for  mining  purposes  have  not  been  deleted 
from  the  Code. 

25  U.S.C.  391  (26  Stat.  795,  Act  of  Feb.  28,  1891)  provides  that 
lands  "bought  and  paid  for"  by  Indians  which  are  not  needed  for 
farming  or  agriculture  and  are  not  desired  for  individual  allotments 
may  be  leased  by  authority  of  the  tribal  council  for  mining  purposes 
for  terms  not  exceeding  ten  years  subject  to  the  approval  of  the  Sec- 
retary of  the  Interior.  In  light  of  subsequent  legislation,  it  appears 
that  the  application  of  this  section  is  limited  to  the  leasing  of  un- 
allotted Indian  lands  within  treaty  reservations  for  mining  purposes. 
Section  397  was  amended,  in  effect,  by  25  U.S.C.  398  (43  Stat.  244, 
Act  of  May  29, 1924)  which  provides  that  unallotted  Indian  lands  on 
Indian  reservations  which  are  subject  to  mining  leases  under  §  397 
(except  for  the  lands  of  the  Five  Civilized  Tribes  and  the  Osage  Re- 
servation) may  be  leased  by  the  Secretary  of  the  Interior  at  public 
auction,  with  the  consent  of  the  tribal  council,  for  oil  and  gas  mining 
for  periods  of  up  to  10  years  and  as  long  as  oil  or  gas  is  produced  in 
paying  quantities.  Unlike  §  397.  however,  the  1924  act  also  authorized 
state  taxation  of  oil,  gas,  and  mineral  production  on  such  leased  lands, 
including  the  royalty  interest  of  the  tribe. 

Provision  for  the  leasing  of  unallotted  Indian  lands  within  execu- 
tive order  reservations  is  found  within  25  U.S.C.  399,  398a  et  seq.  Sec- 
tion 399  (41  Stat.  31,  Act  of  June  30, 1919)  authorizes  the  Secretary  of 
Interior  to  lease  unallotted  Indian  lands  within  any  Indian  reserva- 
tion within  the  states  of  Arizona,  California,  Idaho,  Montana,  Nevada, 
New  Mexico,  Oregon,  Washington,  or  Wyoming  which  were  with- 
drawn prior  to  June  30,  1919  from  entry  under  the  general  mining 
laws  for  the  purpose  of  mining  for  gold,  silver,  copper,  and  other 
valuable  metalliferous  minerals,  and  for  non-metalliferous  minerals, 
not  including  oil  and  gas,  for  terms  of  20  years  subject  to  renewal. 

(239) 


240 

Indian  lands  subject  to  mining  leases  under  this  section  were  placed  i 
on  the  same  basis  as  public  domain  lands  open  to  mining.  Other  provi-  jj 
sions  in  §  399  excepted  certain  lands  from  entry  as  mining  claims,  j 
provided  for  relinquishment  of  rights  under  the  lease  by  the  lessee  jj 
(by  which  the  lessee  could  be  relieved  of  future  obligations  under  the  I 
lease) ,  provided  for  forfeiture  or  cancellation  proceedings  in  federal 
court  where  the  lessee  breached  the  lease,  set  a  minimum  royalty  rate 
of  5  percent  which  was  payable  to  the  U.S.  for  the  benefit  of  the 
Indians,  authorized  examination  of  books  and  accounts  of  lessees  bv 
the  Secretary  of  the  Interior,  provided  that  rentals  and  royalties 
received  on  behalf  of  Indians  would  be  subject  to  appropriation  by 
Congress  or  pro  rata  distribution  unless  otherwise  provided  by  treaty, 
and  authorized  the  promulgation  of  rules  and  regulations  by  the  . 
Secretary. 

A  proviso  to  §  399  states  that  the  section  is  not  to  be  construed  as 
affecting  the  right  of  state  or  local  governments  to  exercise  any  au- 
thority which  they  may  have  to  tax  lessees  under  this  section.  Under 
§  399.  the  tribes  have  no  voice  in  the  leasing  of  the  lands  within  their 
reservations  for  mining  purposes.  Section  398a  et  seq.  C44  Stat.  1347. 
Act  of  March  3,  1927)  provides  for  the  leasing  of  unallotted  Indian 
lands  within  executive  order  reservations  for  purposes  of  oil  and  gas 
mining.  Such  leases  may  be  made  for  terms  of  up  to  ten  years  and  as 
long  as  oil  and  gas  are  found  in  paying  quantities.  Section  398a  actu- 
ally provides  that  oil  and  gas  leases  on  unallotted  lands  within  execu- 
tive order  reservations  shall  be  made  in  accordance  with  §  398  (which 
applies  to  oil  and  gas  leases  on  treaty  reservations).  However,  the 
1927  act  contains  provisions  not  found  in  §  398  :  proceeds  from  rentals, 
royalties,  and  bonuses  from  oil  and  gas  leases  are  to  be  deposited  in  the 
Treasury  at  4%  interest  and  subject  to  appropriation  by  Congress  for 
supervision  of  the  development  and  operation  of  the  oil  and  gas  in- 
dustry and  for  the  use  and  benefit  of  Indians  (except  for  per  capita 
distribution)  after  consultation  with  the  tribal  council :  states  are  au- 
thorized to  tax  the  lessees  of  such  lands  as  well  as  the  Indian  lessors ; 
changes  in  the  boundaries  of  executive  order  reservations  are  not  per- 
mitted without  statutory  authorization.  The  act  also  contained  a  sav- 
ings provision  for  certain  persons  who  had  applied  for  permits  to  pros- 
pect for  oil  and  gas  on  such  lands  under  the  general  mining  laws  (ap- 
plication of  which  was  held  invalid  prior  to  the  passage  of  the  act) . 

In  addition  to  the  statutes  discussed  above,  other  acts  authorize  min- 
eral leasing  on  unallotted  lands  within  specific  reservations  or  under 
specific  circumstances.  25  U.S.C.  400  (42  Stat.  857,  Act  of  Sept,  20, 
1922)  authorizes  mining  leases  on  unallotted  Indian  lands  within  the 
Fort  Peck  and  Blackfeet  Reservations  in  Montana.  25  U.S.C.  400a 
(44  Stat.  300.  Act  of  April  17,  1926)  permits  the  leasing  of  mineral 
rights  on  unallotted  lands  reserved  for  agency  or  school  purposes  which 
are  not  needed  for  such  purposes.  Such  leases  are  to  be  made  in  ac- 
cordance with  the  laws  applicable  to  other  unallotted  lands  within  the 
reservation  except  that  a  royalty  of  at  least  one-eighth  is  reserved  and 
the  proceeds  from  such  leases  are  to  be  paid  to  the  U.S.  and  credited 
to  the  Indians  subject  to  appropriation  for  educational  work  or  agency 
administration  within  the  reservation.  25  U.S.C.  401  (43  Stat.  Ill, 
Act  of  April  28,  1924)  is  applicable  to  mining  leases  on  certain  un- 
allotted lands  in  the  Kaw  Reservation.  41  Stat.  753  (Act  of  June  4, 
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L920)  (as  amended.  44  Stat.  659,  73  Stat.  565)  authorizes  the  leasing 
)f  tribally-owned  minerals  within  the  Crow  Reservation.  The  1959 
•amendment  to  this  act  brings  the  leasing  of  lands  within  the  Crow 
Reservation  for  mining  purposes  within  the  provisions  of  the  1938 
Indian  Leasing  Act  (discussed  below)  except  that  it  further  provides 
Por  the  expeditious  extraction  of  minerals.  39  Stat.  519  (Act  of  Aug. 
Jl.  1916)  authorizes  the  Secretary  of  the  Interior  to  lease  for  oil  and 
g*s  mining  purposes  the  ceded  lands  of  the  Shoshones  in  Wyoming, 
the  leases  authorized  are  terms  of  20  years  subject  to  renewal  for 
periods  of  ten  years  and  require  a  royalty  of  at  least  10%.  Proceeds 
from  such  leases  are  to  be  used  first  to  repay  the  debt  of  the  Shoshone 
[ndians  to  the  U.S.  and  thereafter  for  the  benefit  of  the  Indians.  34 
Stat.  543  (Act  of  June  28.  1908)  authorizes  the  Osage  tribal  council 
:o  lease  rights  to  tribally-owned  oil.  gas.  coal,  and  other  minerals  with- 
in the  reservation  with  the  approval  of  the  Secretary. 

It  would  appear  that  most  of  the  above  statutes  are  now  obsolete 
insofar  as  they  apply  to  the  leasing  of  unallotted  Indian  lands  for 
mining  purposes  in  light  of  the  Indian  Leasing  Act  of  1938,  25  LT.S.C. 
396a  et  seq.  (52  Stat,  347,  Act  of  May  11, 1938).  The  provisions  of  this 
act  apply  to  all  unallotted  Indian  lands,  except  the  lands  of  the  Crow. 
Shoshone,  and  Osage  Reservations,  and  the  coal  and  asphalt  lands  and 
the  Choctaw  and  Chickasaw.  The  act  authorizes  the  tribal  council, 
with  approval  of  the  Secretary  of  Interior,  to  lease  unallotted  tribal 
lands  for  mining  purposes  for  terms  of  up  to  ten  years  and  as  long  as 
minerals  are  produced  in  paying  quantities.  Other  sections  of  the  act 
provide  for  the  sale  of  oil  and  gas  leases  by  public  auction  or  other 
method  provided  by  tribal  charter,  the  bonding  of  lessees,  and  the 
promulgation  of  rules  and  regulations  by  the  Secretary  for  opera- 
tions pursuant  to  the  leases.  A  1956  amendment  to  the  act  provides  that 
land  subject  to  lease  under  §§  396,  396a  may  be  leased  by  the  Indian 
owners  for  purposes  of  subsurface  storage  of  oil  and  gas.  The  act  is 
silent  regarding  state  taxation  of  the  Indian  lessors  or  the  non-Indian 
lessees  and  in  an  uncodified  section  repealed  all  prior  inconsistent  acts. 
The  act  is  cited  as  the  authority  for  the  leasing  of  unallotted  Indian 
lands  for  o.U  mining  purposes,  including  the  mining  of  oil  and  gas.  25 
CFR  171. 

The  leasing  of  allotted  Indian  lands  for  mining  purposes  is  not 
covered  by  the  1938  Indian  Leasing  Act  or  any  of  the  above  statutes. 
5  tJ.S.C!  396  (35  Stat.  783.  Act  of  March*  3.  1909.  as  amended) 
constitutes  the  primary  statutory  authority  for  the  leasing  of  allotted. 
as  opposed  to  unallotted.  Indian  lands  for  mining  purposes.  Section 
396  applies  to  all  allotted  Indian  lands  except  those  of  the  Five  Civil- 
ized Tribes  and  the  Osage  Reservation  and  authorizes  the  lease  of  such 
lands  by  the  allottee  for  mining  purposes  for  a  term  of  years  deemed 
advisable  by  the  Secretary  of  Interior.  The  Secretary  is  empowered 
to  lease  such  lands  where  the  allottee  has  died  and  the  heirs  have  not 
been  determined  or  cannot  be  located  or  are  unable  to  agree  upon  a  lease 
and  are  not  using  the  land.  At  least  two  statutes  other  than  §  396  also 
apply  to  flie  leasing  of  allotted  Indian  lands  for  mining  purposes.  The 
leasing  of  allotted  lands  of  the  Five  Civilized  Tribes  is  governed  by  35 
Stat.  312  (Act  of  May  27. 1908)  which  does  not  appear  to  be  inconsist- 
ent with  the  provisions  of  §  396.  The  leasing  of  allotted  lands  of  the 
Quapaws  for  mining  purposes  is  governed  under  -11  Stat.  12-18  (Act  of 
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March  3, 1921)  which  authorizes  state  taxation  of  mineral  production 
on  leased  lands. 

Issue. — The  issue  is  whether  federal  statutes  relating  to  the  leasing 
of  restricted  Indian  lands,  both  allotted  and  unallotted,  for  mining 
purposes  may  be  consolidated  and  how  they  may  be  revised  and 
codified. 

Conclusion. — Comprehensive  authority  presently  exists  for  the 
mineral  leasing  of  both  unallotted,  25  U.S.C.  396a,  and  allotted,  25 
U.S.C.  396,  Indian  lands.  It  seems  clear  that  in  the  case  of  leases  of  un- 
allotted lands  for  mining  purposes,  the  provisions  of  §  396a  were  in- 
tended to  supersede  the  provisions  of  prior  leasing  acts,  except  in  the 
case  of  the  specific  tribes  excluded  from  coverage  under  the  act.  (See 
H.  Kept.  1872,  S.  Kept.  985,  75th  Cong.)  Even  in  regard  to  these 
tribes,  it  would  appear  to  be  possible  to  consolidate  the  authority  for 
the  leasing  of  their  unallotted  lands  for  mining  purposes  within  the 
provisions  of  §  396a.  And  in  the  case  of  mining  leases  on  allotted  lands, 
consolidation  of  authority  within  the  provisions  of  §  396  is  possible. 
Beyond  that,  there  would  seem  to  be  no  impediment  to  merging  the 
provisions  of  §  396  and  396a  into  one  provision  which  would  provide 
authority  for  the  leasing  of  all  restricted  Indian  lands  for  purposes  of 
mineral  exploitation  (except  where  special  considerations  warrant 
separate  treatment  of  specified  tribes) .  The  provision  of  §  399  pro- 
viding for  forfeiture  and  cancellation  by  appropriate  proceedings  in 
the  United  States  District  Court  should  also  be  incorporated  in  a  new 
consolidated  leasing  law. 

(a)  Lease  Provisions  regarding  Unallotted  Tribal  Lands 
25  U.S.C.  397  (Act  of  Feb.  28, 1891,  26  Stat.  795)  authorizes  mining 
leases  on  unallotted  tribal  lands  within  treaty  reservations  for  periods 
of  ten  years.  However,  the  same  lands  may  be  leased  by  the  tribe  for 
mining  purposes  for  periods  of  up  to  ten  years  or  longer  under  §  396a 
and  the  separate  authority  contained  in  §  397  would  appear  to  he  un- 
necessary. Likewise  under"  §  398,  (Act  of  May  29, 1924, *43  Stat.  244)  a 
tribe  may  lease  unallotted  lands  for  oil  and  gas  mining  purposes  for 
periods  not  to  exceed  ten  years  or  as  long  as  oil  and  gas  are  produced 
in  paying  quantities.  Leases  for  such  lands,  however,  may  be  executed 
under  the  authority  of  §  396a  and  therefore  the  provisions  of  §  398 
may  be  repealed  as  duplicative.  (Repeal  of  the  taxation  provision  of 
§  398  has  been  recommended  in  Part  VI,  Chapter  5,  Section  B  of  this 
report.) 

25  U.S.C.  398a  (Act  of  March  3, 1927,  44  Stat.  1347)  and  399,  (Act 
of  June  30, 1919,  Sec.  26;  41  Stat.  31,  as  amended)  apply  to  theleasing 
of  unallotted  lands  within  executive  order  reservations  for  mining  and 
oil  and  gas  mining  purposes.  Insofar  as  these  provisions  apply  leasing 
procedures  similar  to  those  for  mining  on  the  public  domain,  it  is 
clear  that  thev  have  been  superseded  by  the  provisions  of  §  396a  (Act 
of  May  11,  1938,  52  Stat.  347),  and  therefore  should  be  repealed  with 
authority  for  such  leasing  consolidated  in  the  provisions  of  §  396a.  The 
forfeiture  and  cancellation  of  lease  provisions  contained  in  §  399 
should  be  consolidated  in  the  provisions  of  §  396a. 

Repeal  of  the  taxation  provisions  in  both  of  these  sections  (Sections 
398a  and  399)  has  been  recommended  in  Part  IV,  Chapter  5,  Section 
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B  of  this  report.  Other  provisions  of  these  sections,  however,  should 
be  classified  to  sections  other  than  leasing  for  possible  consolidation, 
revisions,  or  codification.  Such  sections  include  the  provisions  of  §  398b 
regarding  the  disposition  of  proceeds  from  such  leases,  the  provisions 
of  §  398d  regarding  changes  in  boundaries  of  executive  order  reserva- 
tions, the  provisions  in  §  399  regarding  actions  in  federal  court  for 
breaches  of  the  lease,  and  provisions  in  §  399  regarding  the  disposition 
of  proceeds  from  such  leases.  One  provision  of  §  399  which  might  well 
be  incorporated  into  the  provisions  of  §  396a  is  the  paragraph  permit- 
ting examination  of  the  books  and  accounts  of  leases.  25  CFR  Sec. 
171.18  already  contains  such  a  provision  on  the  implicit  authority  of 
Sec.  396a. 

25  U.S.C.  400  (Act  of  Sept.  20,  1922,  42  Stat.  857).  authorizes  the 
leasing  of  unallotted  Indian  lands  on  the  Fort  Peck  and  Biackfeet 
Reservations  for  mining  purposes.  The  leasing  of  such  lands  for  min- 
ing would  also  appear  to  be  covered  within  the  general  provisions  of 
§  396a  and  retention  of  separate  authority  within  the  code  would  seem 
unnecessary.  25  U.S.C.  400a  (Act  of  April  28, 1924,  43  Stat.  Ill),  ap- 
plies to  certain  unallotted  lands  on  the  Kaw  Reservation  which  are  in- 
cluded within  the  general  mineral  leasing  provisions  of  §  396a.  The 
leasing  of  tribally-owned  minerals  within  the  Crow  Reservation  is 
specifically  excluded  from  the  application  of  §  396a  and  is  governed  by 
41  Stat.  753  (as  amended,  44  Stat.  659,  73  Stat.  565).  However,  the 
1959  amendment  to  this  act  (73  Stat.  565)  brings  such  leasing  on  the 
Crow  Reservation  within  the  provisions  of  §  396a  except  in  regard  to 
a  requirement  for  the  expeditious  extraction  of  minerals.  Authority  for 
mineral  leasing  on  the  Crow  Reservation  should  be  consolidated  with 
the  general  mineral  leasing  provisions  of  §  396a  by  eliminating  the  ref- 
erence to  the  Crow  Reservation  in  §  396f ,  repealing  41  Stat.  753  as 
amended,  and  incorporating  the  requirement  of  expeditious  extraction 
within  the  provisions  of  §  396a.  There  would  also  appear  to  be  no 
reason  for  retaining  separate  authority  for  the  leasing  of  mineral 
rights  on  the  ceded  lands  of  the  Shoshone,  39  Stat.  519,  and  Osage 
Reservation,  34  Stat.  543.  Therefore  the  two  special  statutes  may  be  re- 
pealed insofar  as  they  authorize  the  leasing  of  mineral  rights  in  lands 
and  the  authority  for  such  leasing  consolidated  within  the  provisions 
of  §  396a  by  striking  the  reference  to  the  two  tribes  from  §  396f. 

(b)  Lease  Provisions  Regarding  Allotted  Indian  Lands 
If  authority  for  the  leasing  of  mineral  rights  in  allotted  lands  is  to 
remain  codified  separately  from  statutory  authority  for  the  leasing 
of  unallotted  lands  for  mining  purposes,  it  seems  clear  that  such  au- 
thority should  be  consolidated  within  the  provisions  of  25  U.S.C.  396 
which  applies  to  the  leasing  of  allotted  lands  (other  than  those  of  the 
Five  Civilized  Tribes  and  Osage  Reservation)  for  mining  purposes. 
The  two  special  statutes  applying  to  the  Five  Civilized  Tribes  and 
Quapaws  (35  Stat.  312,  41  Stat.  1248)  can  be  repealed  and  authority 
consolidated  within  §  396  by  deleting  the  reference  to  the  Five  Civilized 
Tribes.  (In  the  way  of  revision,  the  reference  to  the  Osage  Reservation 
in  this  section  (Sec.  396)  may  be  deleted  as  the  Osage  allottees  do  not 
possess  mineral  rights  under  their  lands  and  therefore  would  be  unable 
to  lease  their  lands  for  mining  purposes  under  this  section  or  any  other 
section.) 
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Consolidation  of  federal  statutes  relating  to  the  leasing  of  restricte 
Indian  lands  for  mining  purposes  should  also  include  the  consolid 
tion  of  provisions  relating  to  such  leasing  of  allotted  lands  with  prt 
visions  relating  to  unallotted  lands  where  possible.  In  the  case  c 
mineral  leasing  statutes,  consolidation  can  best  be  accomplished  1- 
merging  the  provisions  of  §  396  with  those  of  §  396a.  As  is  the  cas 
under  the  general  leasing  provisions  of  §415,  there  should  be  no  irra 
tional  distinctions  between  the  leasing  of  allotted  and  the  leasing  o 
unallotted  lands. 

(c)   Conclusion 

In  conclusion,  then,  it  is  proposed  that  25  U.S.C.  396,  396a  et  seq.  b 
combined  as  general  statutory  authority  for  the  leasing  of  restricted 
Indian  lands,  both  allotted  and  unallotted,  for  mining  purposes.  Othe 
provisions  of  law  which  are  duplicative  of  the  provisions  of  those  sec 
Hods  or  are  obsolete  or  susceptible  of  consolidation  within  the  provi 
sions  of  those  sections  should  be  repealed  insofar  as  they  relate  to  tin 
leasing  of  restricted  Indian  lands  for  mining  purposes.  Provisions  o: 
statutes  which  would  be  repealed  under  this  proposal  which  relate  t< 
subjects  other  than  the  leasing  of  lands  should  be  reclassified  to  the 
appropriate  chapter  of  title  25  for  possible  consolidation,  revision,  anc 
codification. 

As  noted  above,  revision  of  §§  396,  396a  should  include  incorpora 
tion  of  the  provisions  of  §  380  relating  to  the  leasing  of  allotted  lands 
for  the  benefit  of  heirs  or  devisees  as  well  as  the  provisions  of  §  39£ 
relating  to  the  examination  of  books  and  accounts  of  lessees  and  the 
forfeiture  and  cancellation  of  leases  by  action  in  federal  district  court 
and  the  provision  in  the  Crow  Act  relating  to  the  expeditious  extrac- 
tion of  minerals  on  leased  lands.  Other  revisions  to  §§  396,  396a  which 
should  be  considered  include  the  amendment  of  those  sections  to  permit 
the  tribe  to  set  maximum  terms  for  mining  leases  less  than  those  spec- 
ified by  the  statutes,  amendment  to  provide  for  tribal  regulation  of 
leasing  procedures  and  operations  pursuant  to  such  leases,  amendment 
to  guarantee  adequate  minimum  royalty  rates  equal  at  least  to  those  in 
the  public  domain,  provision  for  cash  as  well  as  surety  performance 
bonds  in  the  discretion  of  the  tribe,  and  provision  for  adequate  recla- 
mation bonds  by  lessees. 

The  combined  section  on  leasing  of  restricted  Indian  lands  for  minj 
insr  rmrposes  should  be  codified  under  the  natural  resources  chapter  of 
Title  25  with  a  cross  reference  to  provisions  of  Title  25  relating  to  leas- 
ing of  Indian  lands  for  purposes  other  than  natural  resource  exploita- 
tion, disposition  of  proceeds  from  such  leases,  and  any  new  legislation 
prohibiting  state  taxation  of  mineral  development  within  Indian 
reservation. 

Reconw.endaHons. — Repeal  25  U.S.C.  396  and  incorporate  its  pro- 
visions within  the  provisions  of  25  U.S.C.  396a  as  revised  below. 
Amend  25  U.S.C.  396a  to  read  as  follows  and  codify  it  under  the  chap- 
ter on  natural  resources. 

§  396a.  Leases  of  restricted  Indian  lands  for  mining  purposes ;  duration  of 
leases. 

(1)  Unallotted  land  within  any  Indian  reservation,  lands  owned  by  any  tribe, 
group,  or  band  of  Indians  under  federal  jurisdiction,  and  tribally-owned  rights 
in  minerals  under  any  other  lands  may  be  leased  for  mining  purposes  by  author- 
ity of  the  tribal  council  or  other  authorized  spokesmen  for  such  Indians,  with  the 
approval  of  the  Secretary  of  the  Interior.  Restricted  Indian  lands  owned  by 
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individual  Indians  may  be  leased  for  mining  purposes  by  the  individual  owners 
of  such  lands  with  the  approval  of  the  Secretary  of  the  Interior.  Leases  of  re- 
stricted Indian  lands  for  mining  purposes  shall  be  for  terms  not  to  exceed  ten 
years  and  as  long  thereafter  as  minerals  are  produced  in  paying  quantities,  pro- 
vided that  no  lease,  either  tribal  or  individual,  shall  be  for  a  period  longer  than 
authorized  by  tribal  constitution,  charter,  or  ordinances. 

(2)  Restricted  lands  of  deceased  Indians  may  be  leased  for  the  benefit  of  their 
heirs  or  devisees  by  the  Secretary  of  the  Interior  when  the  heirs  or  devisees  of 
such  decedents  (a)  have  not  been  determined  or  cannot  be  located  or  (,b)  when 
the  heirs  or  devisees  of  the  decedent  have  been  determined  and  such  lands  arc 
not  in  use  by  any  of  the  heirs  and  the  heirs  have  not  been  able  during  a  three 
months'  period  to  agree  upon  a  lease  by  reason  of  the  number  of  the  heirs,  their 
absence  from  the  reservation,  or  for  other  cause  after  consultation  with  and 
consent  by  the  holders  of  a  majority  interest :  Provided,  that  if  the  authority  of 
the  Secretary  under  this  section  is  delegated  to  any  subordinate  official,  then  any 
heir  or  devisee  shall  have  the  right  to  appeal  the  action  of  any  such  official  to 
the  Secretary  under  such  rules  and  regulations  as  he  may  prescribe. 

(3)  Leases  made  pursuant  to  this  section  shall  provide  for  the  expeditious 
extraction  of  minerals  authorized  to  be  extracted  under  the  lease  unless  other- 
wise provided  by  the  Indian  lessor.  Such  leases  shall  also  contain  provisions  ade- 
quate to  assure  reclamation  of  lease  lands  by  the  lessee. 

(4)  Nothing  in  this  section  shall  authorize  any  lease,  either  tribal  or  indi- 
vidual, which  does  not  conform  to  the  requirements  of  the  land  use  laws  or 
zoning  laws  of  the  reservation  wherein  the  lands  to  be  leased  are  situated. 

§  396b.     Public  auction  of  oil  and  gas  leases  ;  requirements. 

[In  lines  one  and  two  strike  unallotted. 3 

§  396c.     Lessees   of  restricted  lands  to  furnish   bonds  for  performance  and 

reclamation. 

[In  line  one  strike  ''on  or  after  May  11,  1938*'  and  begin  the  sentence  with 
"Lessees  .  .  .".  In  line  three  insert  after  '"corporate  surety  bonds."  the  following : 
"or  in  the  discretion  of  the  lessor,  cash," ;  in  line  four  insert  after  "Interior"  the 
following :  "and  the  lessor," :  In  line  five,  insert  after  "leases"  the  following :  "as 
well  as  reclamation  bond  in  an  amount  sufficient  to  cover  the  costs  of  restoring 
the  land  to  its  original  condition,  or  as  close  thereto  as  technology  will  permit ;" 
in  line  five  insert  after  "accepted"  the  following :  "in  lieu  of  corporate  surety 
bonds".] 

§  396d.     Rules  and  regulations  governing  operations. 

[In  line  four  insert  after  "Interior"  the  following :  ",  provided  that  such  regu- 
lation may  be  superceded  by  tribal  regulations  approved  by  the  Secretary  gov- 
erning mineral  leases  and  operations  thereunder."] 

§  396e.     Officials  authorized  to  approve  leases. 

§  396f.     Lands  excepted  from  leasing  provisions. 

Sections  396a-d  of  this  title  shall  not  apply  to  the  coal  and  asphalt  lands  of 
the  Choctaw  and  Chickasaw  Tribes  in  Oklahoma. 

§  396g.     Subsurface  storage  of  oil  or  gas. 

[In  line  four  strike  "396  or."] 

§  396h.     Inspection  of  premises,  books  and  accounts  of  lessees. 

Lessees  shall  agree  to  allow  the  lessors  and  their  agents  or  any  authorized 
representative  of  the  Interior  Department  to  enter,  from  time  to  time,  upon  and 
into  all  parts  of  the  leased  premises  for  the  purpose  of  inspection,  and  shall  fur- 
ther agree  to  keep  a  full  and  correct  account  of  all  operations  and  make  reports 
thereof,  in  the  form  required  by  the  Secretary,  to  the  Secretary  and  to  the 
lessors ;  and  their  books  and  records,  showing  manner  of  operations  and  persons 
interested,  shall  be  open  at  all  times  for  examination  by  the  Secretary,  his  au- 
thorized representatives,  and  the  lessors. 

§  396i.     Forfeiture  of  leases  ;  notice. 

Any  lease  granted  under  this  section  may  be  forfeited  and  canceled  by  appro- 
priate proceedings  in  the  United  States  district  court  for  the  district  in  which 
said  property  or  some  part  thereof  is  situated  whenever  the  lessee,  after  reason- 
able notice  in  writing,  as  prescribed  in  the  lease,  shall  fail  to  comply  with  the 
terms  of  this  section  or  with  such  conditions  not  inconsistent  herewith  as  may 
be  specifically  recited  in  the  lease. 

§396j.     Royalty  rates. 

The  Secretary  of  Interior  is  authorized  to  prescribe  royalty  rates  for  minerals 
produced  from  restricted  Indian  lands,  provided  that  such  rates  equal  at  least 
12.5%  of  the  gross  value  of  minerals  produced  for  the  minimum  rates  for  the 
subject  mineral  on  lands  of  the  public  domain,  whichever  is  greater. 
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§  396k.    Repeals. 

The  following  provisions  are  repealed  insofar  as  they  authorize  the  leasing  ■: 
restricted  Indian  lands  for  mining  purposes  under  terms  or  procedures  differs 
from  those  prescribed  by  this  section:  Act  of  Feb.  28,  1891,  26  Stat.  795,  9 
U.S.C.  397;  Act  of  May  29,  1924,  43  Stat.  244,  25  U.S.C.  398;  Act  of  June  3 
1919,  41  Stat.  31,  25  U.S.C.  399 ;  Act  of  March  3,  1927,  44  Stat.  1347,  25  U.S. 
398a,  398c  (  398e ;  Act  of  Sept.  20, 1922,  42  Stat.  857,  25  U.S.C.  400 ;  Act  of  April  1 
1926,  44  Stat.  300,  25  U.S.C.  400a ;  Act  of  April  28,  1924,  43  Stat.  Ill,  25  U.S.C 
401 ;  Act  of  June  4,  1920,  41  Stat.  753  as  amended ;  Act  of  Aug.  21,  1916,  39  Sta 
519 ;  Act  of  June  28,  1908,  34  Stat.  543 ;  Act  of  March  3,  1909,  35  Stat.  783,  2 
U.S.C.  396;  Act  of  May  27,  1908,  35  Stat.  312;  Act  of  March  3,  1921,  41  Sta 
1248. 
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CONSOLIDATION  AND  REVISION"  OF  STATUTORY  AUTHORITY  RELATING  TO 
TIMBER  RESOURCES  OF  INDIAN  LANDS 


i 

: 

^To :  Task  Force  Members.  Task  Force  No.  9. 
From :  John  Saxon,  Legal  Intern,  Task  Force  No.  9. 
Date :  August  6, 1976. 

i[d)  Sale  of  Timber  from  Indian  Lands 
The  primary  statutory  authority  for  the  sale  of  timber  from  Indian 
lands  is  found  in  25  U.S.C.  406,  407  (36  Stat,  855,  Act  of  June  25, 
1910,  as  amended  78  Stat.  186,  Pub.  L.  88-301,  April  30,  1964). 

Section  406  authorizes  the  sale  of  timber  from  restricted  or  trust 
allotments  by  the  allottee  with  the  consent  of  and  under  regulations 
by  the  Secretary  of  the  Interior.  Proceeds  from  the  sale  of  timber  from 
allotted  lands  are  to  be  paid  directly  to  the  allottee  or  disposed  of  for 
the  benefit  of  the  allottee  under  regulations  prescribed  by  the  Secre- 
tary. A  1964  amendment  to  Sec.  406  provided  for  the  deduction  of 
administrative  expenses  under  25  U.S.C.  413  from  the  proceeds  of  the 
sale  prior  to  disposition.  The  amendment  also  added  the  following 
language :  "Sales  of  timber  .  .  .  [on  allotted  land]  shall  be  based  upon 
a  consideration  of  the  needs  and  best  interests  of  the  Indian  owner 
and  his  heirs  .  .  .  [including  consideration  of]  (1)  the  state  of  growth 
of  the  timber  and  the  need  for  maintaining  the  productive  capacity 
of  the  land  for  the  benefit  of  the  owner  and  his  heirs,  (2)  the  highest 
and  best  use  of  the  land,  including  the  advisability  and  practicality  of 
devoting  it  to  other  uses  for  the  benefit  of  the  owner  and  his  heirs,  and 
(3)  the  present  and  future  financial  needs  of  the  owner  and  his  heirs.'' 
The  amendment  also  added  provisions  authorizing  the  sale  of  allotted 
/timber  upon  the  request  of  the  owners  of  a  majority  Indian  interest 
in  land  in  which  any  undivided  interest  is  restricted  or  held  in  trust; 
authorizing  sale  of  unrestricted  Indian  interest  in  timber  along  with 
restricted  or  trust  interest  in  allotted  timber;  authorizing  the  Secre- 
tary to  represent  Indian  owners  of  allotted  timber  where  the  owner 
is  a  minor,  non  compos  mentis,  whose  ownership  interest  has  not  been 
determined,  or  who  cannot  be  located;  and  authorizing  emergency 
sales  of  allotted  timber  by  the  Secretary  to  prevent  the  loss  of  timber 
value  through  fire,  disease,  insects,  or  natural  catastrophes. 

Section  407  applies  to  the  sale  of  timber  from  unallotted  Indian 
lands  and  authorizes  the  sale  of  timber  from  such  lands  "in  accordance 
with  the  principles  of  sustained  yield,  or  in  order  to  convert  the  land 
to  a  more  desirable  use."  Sale  of  timber  from  unallotted  lands  is  to  be 
regulated  by  the  Secretary  of  Interior;  proceeds  from  such  sales  (after 
deduction  of  administrative  expenses  under  25  U.S.C.  413)  are  to  be 
used  for  the  benefit  of  the  meml>ers  of  the  tribes.  Sale  of  tribal  timber 
under  §  407  cannot  be  made  without  consent  of  the  tribe.  25  U.S.C.  476. 

Regulations  governing  the  sale  of  timber  from  both  allotted  and 
unallotted  lands  are  found  in  25  CFR  141.  The  major  distinction  be- 
tween the  sale  of  timber  from  allotted  and  unallotted  lands  is  the 

(247) 
83-755 — 77 17 


248 

requirement  of  an  advance  payment  of  25%  of  the  stumpage  value  for 
allotted  timber  under  25  CFR  141.16  which  is  not  required  in  the  case 
of  sale  of  unallotted  timber. 

While  early  cases  seemed  to  hold  that  Indians  had  no  possessory 
rights  in  timber  upon  restricted,  trust  lands  ( U.S.  v.  Cook,  19  Wall. 
591  (1873),  Pine  River  Logging  Co.  v.  U.S.,  186  U.S.  279  (1902),  set 
Cohen,  Handbook  of  Federal  Indian  Law,  p.  314  (N.M.  eel.) ),  subse- 
quent cases  and  legislation  (see  Cohen,  supra,  pp  314-315)  have  con- 
firmed the  proposition  that  Indians  have  as  complete  an  interest  in 
timber  on  restricted,  trust  lands  as  in  the  lands  themselves,  and  that 
restrictions  on  alienation  of  the  land  extend  to  the  sale  of  timber 
from  Indian  lands. 

Several  statutes  other  than  §§  406,  407  relate  to  the  sale  of  timber 
from  Indian  lands. 

25  U.S.C.  196  (25  Stat.  673,  Act  of  Feb.  16, 1889)  authorizes  the  sale 
of  dead  timber  on  allotted  and  unallotted  lands  held  in  trust.  However, 
in  light  of  the  comprehensive  authority  to  sell  timber  from  Indian 
lands  under  §§  406,  407,  this  provision  would  seem  to  be  unnecessary. 
Since  §  196  is  not  only  unnecessary,  but  inconsistent  with  §§  406,  407  in 
that  it  provides  for  regulation  by  the  President,  it  should  be  repealed. 
Other  statutes  that  appear  to  be  obsolete  in  light  of  §§  406,  407  include 
35  Stat.  458  (Act  of  May  29, 1908,  §  5)  authorizing  the  Secretary  of  the 
Interior  to  sell  timber  from  the  surplus  timberlands  of  the  Spokane 
Indians,  36  Stat.  855  (Act  of  June  25, 1910,  §  27)  authorizing  the  sale 
of  timber  on  the  ceded  lands  of  the  Chippewa  Indian  Reservation  of 
Minnesota,  and  44  Stat.  890  (Act  of  Julv  3, 1926)  authorizing  the  sale 
of  timber  injured  by  forest  fires  on  lands  of  the  U.S.  outside  national 
forests,  including  ceded  Indian  lands.  The  above  statutes  should  be 
repealed  and  §§  406,  407  should  be  codified  as  authority  for  the  sale 
of  timber  from  allotted  and  unallotted  Indian  lands  held  in  trust  by 
the  federal  government. 

One  revision  to  §  407  which  should  be  considered  is  an  amendment 
which  would  make  more  clear  the  tribe's  authority  (as  opposed  to 
that  of  the  Secretary)  to  sell  tribal  timber  with  departmental  approval 
or  to  prevent  the  sale  of  timber  as  per  the  provisions  of  25  U.S.C.  476. 

(b)  Sale  of  Forest  Products  by  Tribal  Forest  Products  Enterprises 

41  U.S.C.  6b  (54  Stat.  504,  Act  of  June  24, 1940)  authorizes  the  sale 
of  forest  products  produced  by  tribal  enterprises  under  regulations 
promulgated  by  the  Secretary  without  regard  to  the  advertising  re- 
quirements imposed  on  government  corporations  generally.  In  addi- 
tion, two  other  statutes  authorize  the  establishment  of  tribal  forest 
products  enterprises  and  the  sale  of  forest  products  bv  such  enterprises 
on  the  Menominee  (35  Stat.  31.  Act  of  March  28.  1908)  and  Red  Lake 
Reservations  (39  Stat.  31,  Act  of  May  18,  1916,  §  9).  Regulations  gov- 
erning the  sale  of  forest  products  bv  tribal  enterprises  (other  than 
those  having  formal  agreements  for  the  use  of  tribal  and  allotted 
timber  under  25  CFR  141.6  and  the  Red  Lake  Indian  Mills)  are  con- 
tained in  25  CFR  142  which  cites  41  U.S.C.  6b  as  its  authority.  Regula- 
tions governing  the  sale  of  forest  products  by  the  Red  Lake  Indian 
3 rills  are  similar  to  those  under  part  142  and  are  contained  in  25  CFR 
144  which  cites  39  Stat.  137  as  authority. 

It  would  seem  that  there  is  no  real  need  to  codify  existing  federal 
statutes  relating  to  the  sale  of  Indian  forest  products  or  to  enact  addi- 
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tional  legislation.  Statutory  authority  is  necessary  for  the  sale  of 
timber  from  restricted  lands  since  the  restrictions  on  the  land  extend 
also  to  the  timber.  But  where  a  tribal  enterprise  has  purchased  Indian 
timber  under  §§406  or  407  and  manufactured  forest  products  there- 
from, no  statute  is  necessary  to  authorize  the  sale  of  such  products 
by  the  tribe  in  the  manner  and  at  the  price  they  see  fit.  Therefore  the 
authority  contained  in  41  U.S.C.  6b  to  regulate  the  sale  of  forest 
products  by  tribal  enterprises  is  unnecessary.  Likewise  the  provisions 
of  39  Stat.  137,  35  Stat.  31,  insofar  as  they  relate  to  the  sale  of  forest 
products  are  surplusage.  In  short,  the  sale  of  forest  products  by  tribal 
enterprises  is  valid  without  statutory  authority  or  regulation.  The  only 
aspect  of  such  development  that  may  be  restricted  or  regulated  is  the 
actual  acquisiiton  of  the  Indian  timber  from  which  the  products  are 
manufactured  by  the  tribe.  Therefore  there  is  no  need  to  construct  a 
separate  part  of  the  timber  subchapter  dealing  with  the  sale  of  forest 
products  by  tribal  enterprises. 

(c)  Regulation  of  Forest  Management  on  Indian  Lands 

Sections  6  of  the  Indian  Reorganization  Act,  25  U.S.C.  466  (48  Stat. 

986,  Act  of  June  18,  1934)  provides  among  other  things  for  the  pro- 

I  mulgation  of  rules  and  regulations  by  the  Secretary  of  the  Interior  for 

If  the  operation  and  management  of  forests  on  Indian  lands  within 

reservations.  The  purpose  of  such  regulation  is  to  achieve  sustained- 

,  yield  management  of  Indian  timber  lauds.  Regulations  relating  to 

forest  management  are  found  in  25  CFR  141. 

The  provisions  of  §  466  should  be  re -codified  as  a  third  part  of  a 
J  new  subchapter  on  Indian  timber  resources.  Revision  of  the  section 
I  to  allow  tribal  regulation  of  forest  management  to  supersede  depart- 
mental regulation  (see  25  CFR  11.1(e))  should  be  considered. 

\  (d)   Conclusion 

The  scope  of  authority  of  25  U.S.C.  406,  407  is  broad  enough  to 
|i authorize  the  sale  of  timber  from  any  restricted  Indian  lands.  Con- 
solidation can  be  achieved  by  establishing  §§  406,  407  as  the  sole  statu- 
tory authority  for  the  sale  of  Indian  timber  from  restricted  lands  and 
repealing  25  U.S.C.  196  and  35  Stat.  485,  §  5.  It  should  also  be  made 
clear  that  25  U.S.C.  407d  is  applicable  to  the  sale  of  timber  from  both 
allotted  and  unallotted  restricted  lands. 

Revisions  to  §§  406,  407  which  should  be  considered  include :  amend- 
ing §  407  to  clearly  express  the  tribe's  authority  (as  opposed  to  that 
iof  the  Secretary)  to  sell  tribal  timber:  amending  §407  to  provide 
Ithat  tribal  regulation  of  timber  sales  and  logging  operations  pursuant 
to  timber  contracts  may  supersede  regulation  by  the  Secretary  (pro- 
vided they  are  not  inconsistent  with  the  statutory  authority)  ;  and 
amending  §§406,  407  to  provide  for  performance  and  reclamation 
-bonds.  Provisions  of  §§  406,  407  relating  to  the  disposition  of  proceeds 
from  the  sale  of  timber  should  be  classified  to  the  portion  of  Title  25 
I  dealing  with  Indian  funds  for  separate  revision  and  codification. 

Sections  406,  407,  and  407d  should  be  codified  under  Natural  Re^ 
sources,  Timber. 

Recommendation. — Amend  25  U.S.C.  406,  407  as  indicated  below 
and  codify  §§  406,  407,  407d  under  Natural  Resources,  Timber  in  Title 
25.  Amend  25  U.S.C.  466  to  provide  for  tribal  regulation  of  forest 
I  management  in  accordance  with  management  principles  prescribed  by 
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Congress.  Eepeal  the  following  statutes ;  25  Stat.  67S,  Act  of  Feb.  16, 
1889, 25  U.S.C.  196 ;  35  Stat.  458,  §  5,  Act  of  May  29, 1908. 

§  406.     Sale  of  Timber  on  lands  held  under  trust. 

Amend  §  406(a)  by  inserting  a  period  after  Interior  in  line  3  and  striking 
the  remainder  of  the  sentence  and  the  following  sentence. 

Amend  §  406  by  adding  a  new  paragraph  at  the  end  of  the  section  reading  as 
follows : 

(g)  Bonds  for  performance  and  reclamation  pursuant  to  contracts  under  this 
section  may  be  required  by  the  Secretary  or  the  owner  of  the  timber  in  accordance 
with  provisions  under  §  407. 

§  407.     Sale  of  timber  on  unallotted  lands. 

Amend  §  407  by  designating  the  present  section  as  paragraph  (a).  In  line  one 
after  "sold"  insert  "by  the  tribal  council  with  approval  of  the  Secretary  of  In- 
terior". In  line  four  insert  a  period  after  Interior  and  delete  the  remainder  of 
the  paragraph.  At  the  end  of  the  paragraph  insert  a  new  sentence :  "Regulation 
of  timber  sales  under  this  section  and  §  406  may  be  superseded  by  regulation 
pursuant  to  tribal  constitution,  charter,  or  ordinance,  provided  that  such  regula- 
tion is  not  inconsistent  with  the  provisions  of  this  section." 

Amend  §  407  by  adding  a  new  paragraph  (b)  to  read  as  follows  : 

( b )  Purchasers  of  timber  from  restricted  Indian  lands,  other  than  tribal  enter- 
prise, shall  furnish  corporate  surety  bonds,  or  in  the  discretion  of  the  seller,  cash 
bonds,  in  amounts  satisfactory  to  the  Secretary  of  the  Interior  and  the  seller, 
guaranteeing  compliance  with  the  terms  of  their  contracts  and  insuring  against 
damage  to  the  land :  Provided  that  personal  surety  bonds  may  be  accepted  in  lieu 
of  corporate  surety  bonds  where  the  sureties  deposit  as  collateral  with  the  Sec- 
retary of  the  Interior  any  public-debt  obligations  of  the  United  States  guaranteed 
as  to  principal  and  interest  by  the  United  States  equal  to  the  full  amount  of  such 
bonds,  or  other  collateral  satisfactory  to  the  Secretary  of  the  Interior  and  the 
seller,  or  show  ownership  to  unencumbered  real  estate  of  a  value  equal  to  twice 
the  amount  of  the  bonds. 

(c)  Nothing  in  this  section  shall  prevent  the  adoption  by  the  tribal  council  of 
regulations  for  the  management  of  natural  resources  within  the  reservation,  and 
after  such  regulations  have  been  approved  by  the  Secretary  of  the  Interior  they 
shall  be  controlling  and  regulations  by  the  Secretary  of  the  Interior  under  this 
section  which  may  be  inconsistent  therewith  shall  no  longer  be  applicable. 


Chapter  5.  Economic  Development 

a.  federal  taxation  of  indians  and  indian  tribes,  and  the  proposed 
indian  tribal  government  tax  status  act 

To :  Task  Force  Members,  Task  Force  No.  9. 
From :  John  Saxon. 
Date:  July  1,1976. 

Attached  is  a  memorandum  discussing  federal  taxation  of  individual 
Indians,  Indian  tribal  government,  and  individual  taxpayers  in  their 
dealing  with  Indian  tribal  governments,  as  per  your  request. 

The  Indian  Tribal  Government  Tax  Status  Act  (H.R.  8989.  S.  2664), 
which  is  also  discussed  in  the  memorandum,  is  currently  pending  in  the 
House  Ways  and  Means  Committee  and  the  Senate  Finance  Committee. 
The  House  version  of  the  bill  was  introduced  in  July.  1975  and  com- 
ments were  requested  at  that  time  from  the  Treasury  Department  and 
OMB.  As  of  this  date,  none  of  the  executive  departments  have  re- 
sponded to  the  committee's  requests.  Ms.  Geri  Green  in  the  Office  of 
Legislation  at  the  Interior  Department  stated  that  she  had  received 
comments  on  the  proposed  legislation  from  B.I.A.  and  the  Office  of 
the  Solicitor  and  would  attempt  to  draft  a  response  for  clearance  with 
OMB  during  the  congressional  recess.  A  Mr.  Bob  Boley  of  the  Tax 
Legislative  Counsel'?  Office  in  Treasury  stated  that  while  he  would 
have  responsibility  for  commenting  on  the  proposed  bills,  he  was 
unaware  of  any  action  that  was  being  taken  on  the  bills  by  Treasury. 
It  might  also  be  noted  that  comment;]  were  requested  on  the  predecessor- 
bill  to  H.R.  8989  (H.R,  16058— 93rd  Cong.)  from  the  Interior  and 
Treasury  Departments  but  were  never  received  by  the  Ways  and 
Means  Committee.  Ms.  Green  gave  the  impression  that  Interior  would 
not  oppose  the  bills,  while  it  was  my  impression  from  talking  with 
Mr.  Robert  Boley  at  I.R.S.  that  Treasury  would  not  favor  the  bills. 

Federal  Taxation  of  Individual  Indians 

Case  law  established  the  principle  that  individual  Indians  are  sub- 
ject to  the  general  tax  laws  of  the  federal  government.  Chateau  v. 
Harnett.  2H:>>  U.S.  691  (1981)  ;  SupH  v.  Comnir.  295  U.S.  498  (19S5). 
However,  in  addition  to  the  relationship  of  individual  Indians  as 
citizen/taxpayers  to  the  federal  government,  there  also  exists  a  trust 
relationship  between  the  government  and  the  Indians  which  conflicts 
with  the  general  taxing  power  of  the  federal  government  over  Indians. 
The  purpose  of  this  trust  relationship  is  to  protect  Indian  interests  and 
to  foster  their  economic  welfare  and  independence.  The  mechanism 
by  which  these  goals  were  to  be  accomplished  was  the  holding  of 
Indian  lands,  for  both  tribes  and  individuals,  in  trust  by  the  govern- 
ment subject  to  restrictions  on  alienation.  Given  that  the  federal  gbv- 
ernment  possesses  the  power  to  tax  Indians,  the  central  question^ be- 
comes whether  Congress  has  intended  to  exempt  Indians  from  taxa- 
tion as  an  incident  of  its  federal  Indian  policy  and  its  role  as  trustee. 
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The  question  of  whether  this  land  trust  relationship  requires  an 
exemption  from  the  payment  of  tax  was  resolved  in  Squire  v.  Capoe- 
man,  351  U.S.  1  (1956).  In  Capoeman,  the  taxpayer  was  a  Quinault 
Indian  who  held  reservation  lands  allotted  to  him  under  the  General 
Allotment  Act  of  1887.  Under  the  provisions  of  the  Act,  the  allot- 
ment was  held  in  trust  for  him  by  the  federal  government  and  was 
restricted  as  to  alienation  during  the  trust  period.  At  the  end  of  the 
trust  period,  the  land  would  be  conveyed  to  him  in  fee.  The  government, 
with  his  consent,  sold  timber  rights  to  the  land,  held  the  proceeds  from 
the  sale  in  trust,  and  paid  a  capital  gains  tax  on  the  profit.  In  an  action 
for  refund  of  the  tax,  the  Supreme  Court  held  the  income  from  the  sale 
of  timber  from  the  allotment  was  not  taxable. 

The  court  stated  that  while  Indians  are  citizens  and  "in  ordinary 
affairs  of  life,  not  governed  by  treaties  or  remedial  legislation,  they 
are  subject  to  the  payment  of  income  taxes  as  are  other  citizens,"  the 
General  Allotment  Act  provided  an  exemption  from  taxation  for  in- 
come derived  directly  by  the  allottee  from  restricted  allotments.  The 
basis  for  the  decision  was  an  amendment  to  the  Act  providing  that  upon 
the  removal  of  restrictions  from  the  allotted  land  and  the  issuance  of  a 
patent  in  fee  to  the  allottee,  the  allotment  would  be  subject  to  taxa- 
tion. Therefore,  the  court  reasoned  that  while  the  allotment  was  re- 
stricted and  held  in  trust,  it  was  the  intent  of  Congress  that  the  land 
and  income  derived  directty  from  the  land  would  be  exempt  from 
federal  taxation. 

While  the  exemption  in  Capoeman  was  based  on  the  express  language 
of  the  General  Allotment  Act.  subsequent  cases  have  extended  Capoe- 
man's  holding.  In  U.S.  v.  Hallam,  304  F.  2d  620  (10th  Cir.  1962),  the 
court  held  that  even  though  the  General  Allotment  Act  did  not  apply 
to  members  of  the  Quapaw  tribe.  Congress  intended  that  their  allotted 
lands  be  treated  in  a  similar  manner  as  those  under  the  General  Allot- 
ment Act  and  that  until  the  restrictions  on  the  land  were  removed  by 
termination  of  the  trust  relationship,  the  land  and  income  from  the 
land  was  to  be  tax  exempt.  Stevens  v.  Comrri'r,  452  F.  2d  741  (9th  Cir. 
1971)  holds  that  in  determining  the  congressional  intent  to  exempt 
restricted  Indian  lands  from  taxation,  federal  policy  must  be  deter- 
mined by  construing  general  and  special  laws  and  treaties  in  pari- 
materia.  Therefore  the  rationale  for  exempting  income  derived  from 
restricted  Indian  lands  from  federal  taxation  is  based  upon  federal 
Indian  policv  which  has  as  its  purpose  the  fostering  of  financial  in- 
dependence through  the  protection  and  preservation  of  land  for  the 
Indians.  Taxation  of  such  land  or  income  from  such  land  is  inconsistent 
with  this  federal  policv  and  destructive  of  the  trust  relationship  be- 
tween the  Indian  and  the  federal  government  so  as  to  be  beyond  the 
intent  of  Congress.  (This  is  not  to  say,  however,  that  Congress  is  with- 
out plenary  taxing  power  in  respect  to  individual  Indians.) 

The  question  of  whether  an  individual  Indian  is  exempt  from  fed- 
eral taxation,  then,  is  answered  by  determining  whether  taxation 
adversely  affects  the  trust  relationship  or  is  inconsistent  with  federal 
Inrh'nn  policv  so  as  to  be  beyond  the  intent  of  Congress. 

The  court  in  Capoeman  distinjmished  its  earlier  rulings  in  Chofeau 
and  SupH  of  Fire  Civilized  Tribes.  In  Choteav.  the  court  had  held 
that  an  Osajre  Indian  who  had  been  issued  a  certificate  of  competency 
was  not  exempt  from  taxation  on  headright  income  from  oil  and  gas 
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operations  on  restricted  reservation  lands.  In  the  case  of  a  "compe- 
tent" Indian's  pro  rata  share  of  such  revenues,  however,  no  trust  rela- 
tionship exists  between  the  government  and  the  individual  Indian  as  a 
barrier  to  federal  taxation.  In  SupH  of  Five  Civilized  Tribes,  the  court 
had  held  that  "reinvestment  income,"  i.e.  income  from  the  investment 
of  trust  funds  held  by  the  federal  government  on  behalf  of  a  "noncom- 
petent"  Indian,  was  taxable.  Taxation  of  such  income,  however,  would 
not  prevent  the  achievement  of  the  purpose  of  the  allotment  system 
since  the  trust  fund  itself  would  not  be  affected  by  taxing  only  the 
interest  on  investment  of  the  fund. 

Big  Eagle  v.  U.S.,  300  F.2d  765  (Ct.  CI.  1962)  extended  the  rationale 
of  Capoeman  to  income  from  headrights  in  tribal  mineral  deposits  and 
held  that  such  income  held  in  trust  by  the  government  for  a  noncom- 
petent  Indian  was  not  subject  to  federal  income  tax.  U.S.  v.  Hall  am 
holds  that  income  from  restricted  allotted  lands  in  the  form  of  rentals, 
royalties,  and  proceeds  from  the  sale  of  chats  is  exempt  from  federal 
income  tax.  In  Stevens,  the  Indian  taxpayer  derived  income  from  farm- 
ing and  ranching  operations  on  his  allotted  lands,  and  land  allotted  to 
his  mother  and  given  to  him,  on  lands  purchased  from  other  Indian 
allottees,  on  lands  acquired  from  him  through  the  purchase  of  inherited 
interests  in  allotments,  all  of  which  were  held  in  trust  from  him  by 
the  federal  government,  and  from  restricted  lands  leased  from  the 
tribe  and  various  allottees  related  to  him.  The  taxpayer  conceded  lia- 
bility for  tax  on  income  from  restricted  lands  not  held  in  trust  for 
him,  i.e.  the  unallotted  tribal  lands  and  allotted  lands  of  relatives 
leased  by  him.  The  court  found  that  income  from  the  other  restricted 
lands  held  in  trust  for  the  taxpayer  was  not  subject  to  federal  income 
tax.  The  general  rule  of  Stevens,  then,  is  that  income  from  Indian 
land  held  in  trust  for  the  individual  Indian,  is  tax  exempt  regardless 
of  how  the  restricted  land  is  acquired.  In  Holt  v.  Comm'r,  364  F.2d  38 
(8th  Cir.  1966)  the  noncompetent  Indian  taxpayer  derived  income 
from  farming  and  ranching  operations  on  land  held  by  him  in  fee,  land 
allotted  to  him  and  held  in  trust  by  the  government,  and  restricted 
reservation  land  held  in  trust  for  the  tribe  and  leased  to  him  under  a 
grazing  permit.  He  admitted  his  tax  liability  on  income  derived  from 
his  own  unrestricted  land  and  the  government  conceded  the  exemption 
on  income  derived  from  his  allotment.  As  to  the  restricted  unallotted 
land  leased  by  the  taxpayer,  however,  the  court  held  that  income  from 
such  land  was  not  exempt  from  federal  income  tax.  The  decision  in  Holt 
appears  to  be  consistent  with  the  rule  stated  in  Capoeman,  since  taxa- 
tion of  the  lessee  by  the  federal  government  would  not  necessarily  be 
inconsistent  with  its  role  as  trustee  to  the  tribal  lessor.  However,  Holt 
should  be  reexamined  from  the  perspective  of  the  economic  develop- 
ment of  the  Indian  lessee  which  should  be  as  central  to  the  purpose 
in  exempting  tribal  trust  land  from  taxation  as  fostering  the  economic 
welfare  of  the  tribe  which  is  the  actual  beneficiary  of  the  trust. 

The  two  major  aspects  of  federal  taxation  of  individual  Indians  and 
the  exemption  of  income  derived  from  Indian  lands  are  what  lands 
fall  within  the  tax  exemption  and  what  income  may  be  said  to  be  de- 
rived directly  from  such  lands  so  as  not  to  be  subject  to  federal  income 
tax. 

The  Internal  Revenue  Service  has  generally  incorporated  the  hold- 
ings of  Capoeman  and  subsequent  decisions  into  their  revenue  rulings, 
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although  it  has  been  asserted  that  they  have  taken  an  extremely  narro"v.»liv 
view  of  the  scope  of  the  tax  exemptions  established  by  the  cases.  Thu 
the  I.R.S.  states  that  Indians  are  not  exempt  from  federal  income  taAfl1 
unless  a  treaty,  agreement  or  act  of  Congress  expressly  exempts  thei 
income  or  unless  income  is  derived  directly  from  restricted  allotte 
lands  under  the  following  criteria  : 

( 1 )  The  land  is  held  in  trust  by  the  federal  government. 

(2)  The  land  is  restricted  and  allotted  and  held  for  an  indi vidua, 
noncompetent  Indian,  and  not  for  a  tribe. 

(3)  The  income  is  derived  directly  from  the  land. 

(4)  The  treaty  or  statute  evinces  a  congressional  intent  that  tin 
allotment  be  used  as  a  means  of  protecting  the  Indian  during  the  trusi 
period,  and 

(5)  There  is  language  therein  indicating  a  clear  congressional  intent 
that  the  land,  until  conveyed  in  fee  to  the  allottee,  not  be  subject  te 
taxation.  Rev.  Eul.  67-284. 

Income  of  a  noncompetent  Indian  from  the  cultivation  of  unallotted 
restricted  tribal  lands  would  therefore  not  be  tax  exempt.  Rev.  Rul. 
58-320.  Income  from  a  trust  allotment  rented  from  another  Indian 
allottee  would  also  be  subject  to  tax.  Rev.  Rul.  67-284. 

Basically,  it  is  the  I.R.S.  position  that  only  lands  which  are  restricted 
and  allotted  are  tax  exempt.  This  position  may  raise  some  problem  since 
allotment  of  lands  to  individual  Indians  is  no  longer  federal  policy.  In 
at  least  some  cases  restricted  lands  held  by  the  tribe  have  never  been 
allotted  or  may  have  been  merely  assigned  to  individuals  by  the  tribes 
rather  than  allotted  by  the  government.  In  such  cases,  I.R.S.  would 
hold  that  the  land  and  income  therefrom  were  not  exempt  from  taxa- 
tion since  the  land  was  not  held  in  trust  for  the  individual  Indian  by 
the  federal  government.  For  example,  in  U.S.  v.  Critzer,  498  F.2d  1160 
(4th  Cir.  1974)  the  government  initiated  a  criminal  prosecution  for 
tax  evasion  against  an  Eastern  Cherokee  Indian.  The  Indian  had  a 
"possessory  holding*'  of  unallotted  restricted  reservation  land  upon 
which  she  operated  several  businesses.  The  court  did  not  reach  the 
question  of  whether  such  land  was  exempt  from  federal  taxation,  but 
held  that  no  criminal  conviction  could  stand  since  the  element  of  will- 
fulness was  negated  by  the  unsettled  question  of  liabilit}^  for  tax  on 
income  from  such  lands. 

Regarding  the  tax  status  of  income  from  tax  exempt  lands,  the  I.R.S. 
has  taken  the  position  that  income  derived  directly  from  the  land 
encompasses  only  rentals,  royalties,  proceeds  from  the  sale  of  natural 
resources,  proceeds  from  the  sale  of  crops  or  livestock  raised  on  the 
land,  and  proceeds  from  the  sale  of  the  land.  Rev.  Rul.  67-284.  Their 
initial  position  was  that  only  that  part  of  income  from  the  sale  of 
livestock  which  reflected  an  amount  equal  to  that  which  could  have  been 
realized  by  leasing  the  land  for  grazing,  i.e.  an  amount  not  the  product 
of  labor  or  equipment,  would  be  income  derived  directly  from  the 
land.  The  position  of  the  Interior  Department,  on  the  other  hand,  is 
that  income  derived  directly  from  the  land  would  include  profits  from 
businesses  located  upon  tax  exempt  lands  such  ns  that  in  Critzer.  The 
Treasury  Department  has  advanced  a  position  that  only  the  restricted 
lands  themselves  and  not  the  income  from  the  lands  should  be  tax 
exempt.   (Letter  to  Asst.  Sec.  of  Interior  Loesch,  7/14/70.) 

It  should  be  noted  that  the  federal  government's  responsibilities  as 
the  trustee  of  Indian  lands  is  not  the  sole  basis  for  the  exemption  of 
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individual  Indians  from  taxation.  Indians  are  exempt  from  federal 
taxation  only  where  Congress  has  expressed  an  intent  to  exempt  them 
from  taxation.  As  noted  above,  such  an  intent  may  be  found  in  the 
allotment  laws,  but  it  may  also  be  found  in  express  provisions  of  federal 
Indian  law  other  than  those  relating  to  trust  lands  which  may  also 
evidence  a  Congresssional  intent  to  exempt  Indians  from  taxation. 
Thus,  in  many  cases  Congress  has  provided  that  when  there  is  the  dis- 
tribution of  judgment  funds,  trust  assets,  and  cash  in  lieu  of  allotments, 
such  funds  are  exempt  from  federal  taxation.   (See.  25  U.S.C  375c 
(disbursement  of  funds  to  members  of  the  Five  Civilized  Tribes),  25 
JJ.S.C.  674  (per  capita  distribution  of  tribal  funds  and  assets,  Ute 
Indians),  25  U.S.C.  676  (same.  Southern  Utes),  25  U.S.C.  677p  (par- 
tial exemption  of  tribal  asset-  distributed  to  Uintah  Indians  pursuant 
to  termination),  25  U.S.C.  772  (exemption  of  per  capita  distribution  of 
Judgment  fund.  Oregon  Indians).  25  U.S.C.  783  (distribution  of  funds 
to  Creek  Indians).  25  U.S.C.  873  (  per  capita  distribution  of  judgment 
fund,  Otoe  and  Missouria  Indians).  25  U.S.C.  012   (same,  Quapaw 
Indians) ,  25  U.S.C.  937  (  division  of  tribal  assets,  Catawbas) ,  25  U.S.C. 
|55  (exemption  of  cash  paid  in  lieu  of  equalization  allotment.  Agua 
Caliente),  25  U.S.C  963   (Omaha  Indians,  distribution  of  judgment 
fund),  25  U.S.C.  994  (same,  Cherokees)  ;  contra  25  U.S.C.  898  (cash 
distributions  to  Menominee  Indians  pursuant  to  federal  termination).) 
In  addition,  the  Internal  Revenue  Service  has  ruled  that  payment 
under  O.E.O.  Title  II A  and  the  Manpower  Development  and  Training 
Act  to  unemployed  and  underemployed  residents  of  an  Indian  reser- 
vation for  job  training  were  not  wages  subject  to  federal  income  tax 
[Rev.  Rul.  68-38)  and  that  grants  of  funds  to  Indians  from  the  United 
States  for  relocation  and  vocational  training  are  gifts  not  subject  to 
federal  income  tax  (Rev.  Rul.  57-233).  However,  it  appears  that  the 
possibility  of  taxing  grants  to  Indian  businesses  under  the  Indian 
Financing  Act  of  1974  is  presently  under  consideration  by  the  I.R.S., 
since  such  grants  are  not  expressly  exempted  from  federal  taxation 
by  the  act. 

Therefore  while  the  state  of  the  law  is  not  entirely  settled,  several 
general  propositions  may  be  stated  regarding  the  federal  taxation  of 
individual  Indians.  Individual  Indians  are  encompassed  within  the 
general  federal  tax  laws  except  as  exempted  by  treaties,  agreements,  or 
congressional  acts.  The  primary  exemption  from  taxation  for  individ- 
ual Indians  is  in  respect  to  restricted  Indian  lands  and  allotments  held 
in  trust  by  the  federal  government  and  income  derived  from  such  lands. 
A-  a  general  rule,  land  held  in  trust  for  a  non-competent  Indian  and  in- 
come derived  directly  from  such  land  are  exempt  from  federal  taxa- 
tion. Where  such  a  trust  relationship  is  absent,  the  lands  and  income 
derived  therefrom  will  probably  be  held  subject  to  federal  taxation. 
The  exemption  of  Indians  from  federal  taxes  is  dependent  upon  the 
intent  of  Congress  to  exempt  them  from  taxation,  but  such  intent  must 
be  express  and  will  not  be  implied  from  federal  Indian  law  or  policy. 

F scleral  Taxation  of  Indian  Tribes 

Indian  tribes  exist  as  distinct  political  entities  and  possess  certain 
attributes  of  sovereignty  in  regard  to  their  internal  affairs  except  as 
expressly  limited  by  treaties  or  Congressional  legislation.  This  quasi- 
sovereignty  of  Indian  tribes  is  derived  from  their  original  status  as 
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sovereign  nations  and  a  "consequence  of  such  sovereignty  is  exemption 
from  taxation  by  the  national  government,"  (Fiske,  infra,  at  68) 

While  the  Internal  Revenue  Code  does  not  exempt  Indian  tribes 
from  taxation  and  there  appears  to  be  no  case  law  on  point,  the  I.R.S. 
has  stated  that :  "Income  tax  statutes  do  not  tax  Indian  tribes.  The  tribe 
is  not  a  taxable  entity."  Rev.  Rul.  67-284.  And  since  Indian  tribes  in 
many  cases  do  function  as  governmental  units,  a  strong  argument  may 
be  made  that  they  are  exempt  from  taxation  to  the  same  extent  as  non- 
Indian  governmental  units  within  the  U.S. 

There  is  reason  to  believe  that  Indian  tribes  do  not  enjoy  the  same 
tax  status  as  other  governmental  entities  in  regard  to  federal  taxation. 
For  example,  45  Stat.  495,  Ch.  517  (1928)  authorizes  a^  federal  tax  on 
oil  and  gas  produced  from  restricted  lands  of  the  Five  Civilized  Tribes, 
including  tribal  royalties.  Such  a  law  would  be  in  harmony  with  the 
assertion  by  the  Solicitor  of  Interior  Department  that  Congress  has 
authority  to  expand  or  diminish  the  tax  immunity  of  individual  In- 
dians. (Letter  to  Rep.  Steiger,  1/16/73)  In  addition,  the  Navajo  tribe 
was  recently  required  to  pay  $70,000  in  federal  excise  tax  on  the  pur- 
chase of  automobiles  for  use  as  reservation  police  cars.  In  a  ruling  by 
the  Excise  Tax  Branch  of  I.R.S. ,  it  was  held  that  the  Internal  Reve- 
nue Code  exempted  only  state  and  local  government  from  the  payment 
of  the  federal  excise  tax  and  since  a  tribal  government  was  neither  a 
state  nor  a  local  government,  it  was  not  exempt.  (Testimony  of  Chmn. 
MacDonald  before  U.S.  Commission  on  Civil  Rights,  Window  Rock, 
Arizona  10/22/73,  pp.  28-29)   (See  also  Rev.  Rut  58-610) 

Two  bills,  entitled  the  Indian  Tribal  Government  Tax  Status  Act, 
are  currently  pending  before  Congress  (H.R.  8989,  S.  2664)  in  an  at- 
tempt to  provide  the  same  tax  treatment  and  tax  benefits  to  Indian 
tribes  as  other  governmental  units.  (The  bills  are  pending  in  the  House 
WTays  and  Means  and  Senate  Finance  Committees,  respectively.)  Ex- 
cept for  minor  differences  in  defining  the  eligibility  of  Indian  tribes 
and  in  the  effective  dates  of  two  provisions,  the  bills  are  identical.  The 
bills  are  important  in  that  they  recognize  the  governmental  status  of 
Indian  tribes  and  that  treating  Indian  governments  on  an  equal  basis 
with  non-Indian  governments  is  consistent  with  federal  Indian  policy. 
Each  bill  would  amend  the  Internal  Revenue  Code  in  two  major 
aspects :  Indian  tribes  would  be  exempt  from  the  payment  of  taxes  to 
the  extent  that  non-Indian  governments  are  exempt ;  individual  tax- 
payers, whether  or  not  they  are  Indians,  would  receive  the  same  tax 
treatment  in  their  dealings  with  Indian  tribal  governments  as  they 
now  receive  in  regard  to  dealings  with  non-Indian  governments. 

Specifically,  the  most  important  provisions  of  the  pending  legisla- 
tion would  exempt  tribal  governments  from  the  payment  of  federal 
retailers'  excise  tax  on  items  sold  to  the  tribe  (§  13  of  the  bills) ,  federal 
manufacturers'  excise  tax  on  items  (such  as  tires,  automobiles,  petro- 
leum products,  etc.)  sold  to  the  tribe  (§  14),  federal  communications 
excise  tax  (§  16),  and  federal  motor  vehicle  use  tax  (§  17).  The  bill 
would  also  extend  the  same  tax  treatment  to  colleges  operated  by  tribal 
governments  as  that  provided  public  colleges  (both  would  be  subject 
to  taxation  on  unrelated  business  income)  (§  10) .  Other  provisions  deal 
with  tax  benefits  for  individuals  in  relation  to  tribal  governments  de- 
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signed  to  provide  an  indirect  financial  benefit  to  the  tribal  government 
and  are  discussed  below. 

It  should  be  noted  that  the  bills  do  not  amend  the  Internal  Revenue 
Code  generally  to  extend  the  tax  exemptions  available  to  non-Indian 
governments  to  Indian  tribal  governments.  Instead,  the  Code  would  be 
amended  only  in  regard  to  certain  provisions.  The  result  is  that  not  all 
the  provisions  of  the  Code  which  affect  the  tax  status  of  non-Indian 
governments  would  be  made  applicable  to  Indian  tribal  governments 
under  the  proposed  legislation.  For  example,  the  Code  would  not  be 
amended  with  respect  to :  exemption  of  income  accruing  to  the  tribe 
from  the  performance  of  governmental  functions  (§  115  of  the  I.E.C.)  ; 
exemption  of  tribal  governments  from  the  federal  unemployment  tax 
(§  3306)  ;  exemption  of  certain  tribal  sweepstakes  from  the  wagering 
tax  (§4402) ;  exemption  from  liquor  taxes  (§§  5113,  5123) ,  and  exemp- 
tion from  certain  firearms  taxes  (§  5853). 

It  may  be  that  the  provisions  not  included  in  the  bills  are  not  as 
important  in  terms  of  financial  impact  on  the  tribes  as  the  major  pro- 
visions of  the  proposed  legislation.  However,  in  view  of  the  stated  pur- 
pose of  the  bills  to  treat  Indian  and  non-Indian  governments  alike  for 
tax  purposes  and  the  apparent  failure  of  the  bills  to  do  so,  the  disparity 
should  be  closely  examined. 

Federal  Taxation  of  Individuals  in  Relation  to  Tribal  Governments 

The  federal  tax  laws  also  provide  a  financial  benefit  to  state  and  local 
governments  by  exempting  from  taxation  certain  individual  financial 
dealings  with  the  government,  such  as  exempting  bequests  to  govern- 
ments from  federal  estate  taxes.  It  would  appear,  however,  that  the 
I.R.S.  does  not  consider  Indian  tribes  to  be  governments  for  the  pur- 
pose of  taxing  individuals  in  their  financial  transactions  with  the 
tribes.  Rev.  Rul.  74-179  holds  that  a  decedents'  bequest  to  the  Zuni 
Indian  Pueblo  of  Xew  Mexico  is  not  allowable  as  a  deduction  against 
the  federal  estate  tax  on  the  decedent's  estate  under  §  2055  of  the  code 
since  an  Indian  tribe  is  not  the  U.S.,  a  state,  a  territory,  or  a  political 
subdivision.  Similarily,  Rev.  Rul.  68-231  disallowed  a  deduction  under 
§  103  on  an  individual's  income  from  interest  on  tribal  obligations 
issued  by  the  Swinomish  Indian  Tribal  Community.  It  required  spe- 
cial legislation  in  Pub.  L.  91-264  to  exempt  interest  on  bonds  issued  by 
the  Hopi  Tribal  Council  from  tax  to  the  same  extent  as  if  they  had  been 
issued  by  the  state  of  Arizona  or  a  political  subdivision  of  the  state. 

The  Indian  Tribal  Government  Tax  Status  Act  attempts  to  eliminate 
the  disparity  in  taxation  of  an  individual's  dealings  with  tribal  govern- 
ments and  non-Indian  governments  by :  providing  an  individual  tax 
credit  for  retirement  income  from  tribal  pensions  (§  3  of  the  bills), 
allowing  a  deduction  for  contributions  to  candidates  for  tribal  office 
(§  4),  excluding  interest  on  tribal  government  obligations  from  an  in- 
dividual's gross  income,  except  on  bonds  for  industrial  development 
outside  the  reservation  (§  5),  excluding  tribal  scholarships  from  the 
gross  income  of  persons  who  are  not  candidates  for  college  degrees 
(§6),  providing  a  deduction  for  taxes  paid  to  tribal  government 
(§7),  providing  a  deduction  for  charitable  contributions  to  tribal 
governments  (§  8),  and  exempting  bequests  and  gifts  to  tribal  gov- 
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ernments  from  federal  estate  and  gift  taxes  (§§11,  12).  However, 
certain  tax  benefits  available  to  persons  in  regard  to  state  and  local 
government  are  not  extended  to  similar  transactions  with  tribal 
governments. 

For  example,  the  full  benefit  available  to  purchasers  of  government 
obligations  under  §  103  of  the  I.R.C.  is  not  extended  to  purchasers  of 
tribal  industrial  development  bonds.  In  addition,  the  following  provi- 
sions of  the  Code  would,  not  be  amended  b}-  the  proposed  legislation : 
§  512,  unrelated  taxable  business  income,  income  from  government  re- 
search not  included ;  §  1232,  capital  gains  treatment  for  sale  or  ex- 
change of  certain  government  obligations ;  §  2011,  credit  for  state  death 
tax  against  federal  estate  tax ;  §  3301  et  seq.,  credit  for  state  unemploy- 
ment tax  against  federal  tax ;  and  §  4464,  credit  for  state  tax  against 
federal  occupational  tax  on  wagering.  Again,  it  appears  that  the  bills 
place  tribal  governments  on  the  same  basis  as  non-Indian  governments 
under  federal  tax  laAv  to  a  substantial  extent,  but  any  disparity  between 
the  tax  status  of  such  governments  not  eliminated,  by  the  proposed 
legislation  should  be  examined. 


Articles,  cases,  and  revenue  rulings  relating  to  federal  taxation  of 
Indians  and  Indian  tribes 
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Fiske,  Federal  Taxation  of  Indian  Income  from  Restricted  Lands. 
10  Land  and  Water  L.  Rev.  63  ( 1975) . 

Federal  Taxation:  Exclusion  of  Earnings  on  Allotted  Indian  Land 
from  Federal  Income  Taxation,  2  Am.  Indian  L.  Rev.  119  (1974). 

Indian  Taxation  :  Underlying  Policies  and  Present  Problems,  59  Cal. 
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Riehl,  Taxation  and  Indian  Affairs.  Indian  Lair  Manual  (American 
Indian  Lawyer  Training  Program,  Inc.  1976). 

Revenue  Rulings  relating  to  taxation  of  individual  Indians 

Rev.  Rul.  57-233  (Grants  to  Indians  for  vocational  training  and  re- 
location not  subject  to  federal  Indian  tax.) 

Rev.  Rul.  67-284  (Income  of  noncompetent  Indian  from  restricted 
allotted  lands  held  in  trust  for  the  Indian  is  exempt  from  federal  in- 
come tax.  Criteria  for  identification  of  exempt  lands  and  income  speci- 
fied. Income  from  unrestricted  lands  or  restricted  lauds  not  held  in 
trust  for  noncompetent  Indian  (e.g.  restricted  tribal  lands)  (is  not 
exempt  from  federal  taxation.) 

Rev.  Rul.  68-38  (Payments  under  OEO  Title  HA  and  Manpower 
Development  and  Training  Act  to  Indians  not  subject  to  federal  in- 
come tax.) 

Rev.  Rul.  69-164  (Restricted  allotted  lands  of  deceased  noncompe- 
tent Indian  is  not  includable  for  purpose  of  federal  estate  tax,  but  trust 
fund  not  directly  derived  from  such  lands  is  taxable.) 

Rev.  Rul.  69-289  (Agricultural  subsidy  to  noncompetent  Indian  for 
restricted  land  held  in  trust  for  the  Indian  is  not  subject  to  federal 
income  tax.) 

Rev.  Rul.  70-116  (Mineral  headrights  of  noncompetent  Indian  are 
not  subject  to  federal  income  tax.) 

Rev.  Rul.  74-13  (Income  of  noncompetent  Indian  derived  from  re- 
stricted lands  purchased  for  him  by  government  and  held  in  trust  for 
him  is  exempt  from  federal  income  tax.) 

Revenue  Rulings  relating  to  federal  taxation  of  Indian  tribes,  and  Indi- 
vidual dealing*  with  Indian  tribes 
Rev.  Rul.  58-610  (Articles  sold  to  Indian  tribe  are  not  exempt  from 
federal  manufacturers'  excise  tax.) 

Rev.  Rul.  67-284  ( Indian  tribes  are  not  taxable  entities.) 
Letter  ruling  by  Excise  Tax  Branch,  6/27/73    (Articles  sold  to 
Xavajo  tribe  not  exempt  from  federal  manufacturers'  excise  tax.) 

(259) 


260 

Rev.  Rul.  68-231  (Interest  on  tribal  obligations  is  not  deductible  on 
individual's  federal  income  tax  under  I.R.C.  §  103.) 

Rev.  Rul.  74^-179  (Decedent's  bequest  to  Indian  tribe  not  deductible 
from  gross  estate  on  federal  estate  tax  under  I.R.C.  §  2055.) 

Cases  relating  to  taxation  of  individual  Indians 
Baconrind  v.  U.S.,  68-1  U.S.T.C.  87011  (Ct.  CI.  1968) . 
Beams  v.  U.S.  294  F.  Supp.  1218  (E.D.  Okla.  1968). 
Big  Eagle  v.  U.S.,  300  F.2d  765  (Ct.  CI.  1962) . 
Choteau  v.  Burnett,  283  U.S.  691  (1931) . 
Comm'r  v.  Walker,  326  F.2d  261  (9th  Cir.  1964) . 
Bolt  v.  GomnCr,  364  F.2d  38  (8th  Cir.  1966) . 
Nicodemus  v.  U.S.,  132  F.Supp.  608  (D.  Idaho  1955) . 
Red  Eagle  v.  U.S.,  62-1  U.S.T.C.  83827  (Ct.  CI.  1962) . 
Shepard  v.  U.S.,  162  F.  Supp.  313  (E.D.  Wis.  1958). 
Squire  v.  Oapoeman,  351  U.S.  1  (1956) . 
Stevens  v.  Oomm'r,  452  F.2d  741  (9th  Cir.  1971) . 
Suft  v.  Oomm'r,  295  U.S.  498  (1935) . 
U.S.  v.  Gritzer,  498  F.2d  1160  (4th  Cir.  1974) . 
U.S.  v.  Daney,  370  F.2d  791  (10th  Cir.  1966) . 
U.S.  v.  Ballam,  304  F.2d  620  (10th  Cir.  1962) . 
U.S.  v.  Ramsey,  61-2  U.S.T.C.  81156  (N.D.  Okla.  1961). 


Memorandum  to :  Task  Force  Members,  Task  Force  No.  9. 

From :  John  Saxon. 

Ee :  Addendum  to  Memorandum  dated  July  1, 1976  regarding  federal 

taxation  of  Indians  and  Indians  tribes. 
Date:  July  20, 1976. 

This  memorandum  supplements  my  memorandum  to  you  of  July  1, 
1976  regarding  federal  taxation  of  Indians  and  Indians  tribes.  Reve- 
nue Rulings  by  the  Internal  Revenue  Service  discussed  in  the  previous 
memorandum  are  attached.  Also  attached  is  S.  2664,  the  Senate  version 
of  the  Indian  Tribal  Government  Tax  Status  Act.  The  leading  cases 
relating  to  federal  taxation  are  summarized  below.  Also  included  are 
provisions  relating  to  the  tax  status  of  non-Indian  governmental  units 
under  the  Internal  Revenue  Code  which  are  of  importance  in  relation 
to  proposals  to  clarify  the  tax  status  of  Indian  tribal  governments 
under  the  proposed  Indian  Tribal  Government  Tax  Status  Act  or 
recommendations  for  proposed  legislation  by  the  Commission. 

Cases  relating  to  federal  taxation  of  Indians 

Baconrind  v.  U.S.,  68-1  USTC  87011  (Ct.  CI.  1968).  Held  income  of 
restricted  Osage  Indian  from  royalties  from  mineral  headrights,  held 
in  trust  by  federal  government,  not  subject  to  federal  income  tax,  fol- 
lowing Big  Eagle,  in  fra. 

Beams  v.  U.S.,  294  F.  Supp.  1218  (ED  Okla.  1968).  "Reinvestment 
income"  from  funds  held  in  trust  by  federal  government  for  "non 
competent"  Indian  held  subject  to  federal  tax  following  SupH  of  Five 
Civilized  Tribes,  infra;  and  56  Stat.  21  which  extended  statute  of 
limitations  on  filing  claims  for  refund  of  taxes  erroneously  paid  by  In- 
dians created  no  new  substantive  rights  for  tax  exemption  on  part  of 
Indian  taxpayers. 

Big  Eagle  v.  U.S.  300  F2d  765  (Ct.  CI.  1962).  Congressional  intent 
to  exempt  Indians  from  taxation  under  Osage  Allotment  Act  is  deter- 
mined by  reading  federal  allotment  acts  in  pari  materia.  Royalty  in- 
come from  headrights  to  Osage  tribal  mineral  deposits  credited  to  the 
individual  trust  account  of  a  non-competent  Osage  Indian  held  exempt 
from  federal  taxation. 

Choteau  v.  Burnett,  283  ITS  691  (1931).  Indians  held  to  be  liable  to 
general  federal  tax  laws  and  income  of  Indian  (who  possessed  certifi- 
cate of  competency)  derived  from  oil  and  gas  headrights  which  be- 
longed to  him  without  restriction  was  subject  to  federal  taxation. 

Comm'r  v.  Walker,  326  F2d  261  (9th  Cir.  1964) .  Under  the  Internal 
Revenue  Code  which  subjects  the  income  of  every  individual  from 
whatever  source  derived  to  federal  income  taxation,  Indians  are  sub- 
ject, like  other  citizens,  to  taxation  unless  expressly  exempted  by  fed- 
eral Indian  laws  or  treaty.  The  fact  that  the  income  of  an  organization 
may  be  tax  exempt  does  not  exempt  the  income  of  an  employee  of  that 
organization  for  services  rendered.  Therefore,  the  income' of  a  non- 
competent  Indian  derived  from  his  compensation  as  tribal  treasure] 
on  an  Indian  reservation  is  not  exempt  from  federal  income  taxation 
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Bolt  v.  Cominr.  364  F2d  38  (8th  Cir.  1966).  Held  that  non-com- 
petent Indian  holding  grazing  permit  on  reservation  land  held  by  fed- 
eral government  in  trust  for  tribe  was  subject  to  federal  income  tax  on 
profits  from  cattle  operation  conducted  by  Indian  on  such  land  and  fi- 
nanced by  statutory  rehabilitation  program  for  Indians.  The  Indian 
taxpayer  here  derived  his  income  from  farming  and  ranching  opera- 
tions conducted  on  land  within  the  reservation,  including  land  held  by 
the  Indian  in  fee,  land  allotted  to  him,  and  land  held  by  the  government 
in  trust  for  the  tribe  and  leased  to  the  Indian  by  the  grazing  permit. 
Tax  liability  for  the  income  derived  from  his  fee  land  was  admitted 
and  the  exemption  of  income  from  his  allotment  was  conceded.  Since 
taxation  of  an  individual's  profit  derived  from  the  lease  of  tribal  lands 
in  no  way  affects  the  trust  relationship  between  the  government  and  the 
tribe  or  the  government  and  the  individual  (because  the  Indian  had  no 
interest  as  an  individual  member  of  the  tribe  in  tribal  lands  and  was  no 
different  than  a  non-Indian  lessee)  it  was  held  subject  to  federal  tax- 
ation. The  language  of  the  rehabilitation  act  was  not  sufficient  to  grant 
a  tax  exemption  on  the  cattle  operation. 

Nicodemus  v.  U.S.,  132  F.  Supp.  608  (D.  Idaho  1955).  Held  that 
federal  taxation  of  income  from  agricultural  activities  on  lands  al- 
lotted to  Indian  or  inherited  from  other  allottees  and  held  in  trust  by 
government  which  were  exempt  from  taxation  under  the  General  Al- 
lotment Act  was  inconsistent  with  the  duty  of  the  government  as 
trustee  and  therefore  not  intended  bv  Congress. 

Bed  Eagle  v.  U.S.,  62-1  USTC  83827  (Ct.  CI.  1962).  Mineral  head- 
right  income  of  non-competent  Osage  Indian  derived  from  royalties 
held  in  trust  for  Indian  by  government  exempt  from  federal  income 
tax.  following  Big  Eagle,  supra. 

Shepard  v.  U.S.,  162  F.  Supp.  313  (E.D.  Wise.  1958).  The  income  of 
a  "competent"  Indian  was  derived  from  the  sale  of  allotted  land  to 
which  he  held  a  patent  in  fee  and  was  taxed  as  a  capital  gain  on  profit 
computed  from  the  value  of  the  land  in  1913  (the  time  of  the  allot- 
ment). In  an  action  for  refund  of  the  tax  paid,  it  was  held  that  while 
the  income  from  the  sale  of  the  land  would  not  be  taxable  had  it  still 
been  held  in  trust,  the  profit  on  the  sale  of  land  held  in  fee  by  the 
Indian  was  taxable,  but  such  land  carries  a  basis  for  tax  purposes  no 
lower  than  the  fair  market  value  of  the  land  at  the  time  the  fee  patent 
was  issued. 

Squire  v.  Capoeman,  351  US  1  (1956).  Held  income  from  sale  by 
government  of  timber  on  allotted  land  held  in  trust  for  non-competent 
Quinault  Indian  may  not  be  subjected  to  federal  capital  gains  tax 
consistly  with  government's  role  as  trustee  under  General  Allotment 
Act.  Though  Indians  are  citizens  and  subject  to  federal  income  tax. 
§  6  of  the  General  Allotment  Act  which  provides  that  on  the  termina- 
tion of  the  trust  over  the  allotment  all  restrictions  as  to  taxation  are 
removed  indicates  a  Congressional  intent  that  during  the  trust  period, 
the  allotment  is  tax  exempt  and  such  tax  exemption  extends  to  income 
derived  directly  from  the  allotment. 

Sferem  v.  Comm'r.  452  F2d  741  (9th  Cir.  1971).  Noncompetent  In- 
dian's income  was  derived  from  farming  and  ranching  operations  on 
reservation  lands  including  lands  allotted  to  him  and  held  in  trust 
(under  Fort  Belknap  Allotment  Act),  lands  allotted  to  his  mother  and 
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Bj  given  to  him,  lands  purchased  from  other  Indian  allottees,  lands  pur- 
l!  chased  for  him  by  the  BIA  (inherited  interests  of  other  allottees)  — 
all  of  which  were  held  in  trust  for  him — and  lands  leased  by  him  from 
l|  the  tribe  and  relatives.  In  determining  Congressional  intent  to  grant 
a  tax  exemption  under  an  allotment  act.  the  statutes  applying  to  lu- 
ll dian  allotments  must  be  read  in  pari  materia  and  it  was  intent  of 
I  Congress  to  extend  the  tax  exemption  granted  by  the  General  Allot- 
ment Act  to  all  allotted  lands  held  in  trust.  The  lands  purchased  by 
the  government  and  held  for  the  Indian  were  exempt  from  taxation 
:  under  25  YSC  o35.  Therefore,  only  the  income  derived  from  the  leased 
.'  lands  and  not  the  lands  held  in  trust  for  the  Indian  was  liable  to  fed- 
j  eral  taxation. 

Suft  of  Five  (TivWized  Tribes  v.  Comm'r,  -295  US  408  (1035).  Fed- 

I  eral  income  tax  laws  are  generally  applicable  to  Indians  as  to  other 

residents  of  U.S.  except  where  there  is  an  expression  of  legislative  in- 

I  tent  to  exempt  them  from  taxation.  Income  of  a  non-competent  Indian 

derived  from  investment  of  funds  held  in  trust  for  the  Indian  by  the 

government  held  not  exempt  from  federal  income  tax. 

U.S.  v.  Critter,  408  F2d  1160  (4th  Cir.  1074).  Criminal  prosecution 
for  tax  evasion  against  member  of  Eastern  Cherokee  tribe.  The  de- 
fendant operated  a  business  on  tribal  reservation  land  held  in  trust  by 
the  federal  government  and  assigned  to  her  by  the  tribe  (the  reserva- 
tion was  unallotted).  Her  conviction  was  reversed  because  the  requisite 
element  of  willfulness  was  lacking  due  to  the  unsettled  question  of  li- 
ability for  tax  on  income  derived  from  unallotted  trust  land  assigned 
to  an  Indian  by  the  tribe.  The  court  did  not  resolve  the  question  of  civil 
liability  for  taxes  in  such  circumstances. 

U.JS.  v.  Daney,  370  F2d  701  (10th  Cir.  196$).  The  income  of  a  non- 
competent  Choctaw  Indian  in  the  form  of  a  bonus  for  executing  on  oil 
and  gas  lease  on  his  lands  (which  were  exempt  from  taxation  for  his 
life)  was  exempt  from  taxation  since  it  was  in  substance  a  tax  upon 
the  land  and  did  not  fall  within  the  terms  of  45  Stat.  Ch.  517  author- 
izing federal  taxation  of  oil  production  from  the  restricted  lands  of  the 
Five  Civilized  Tribes. 

U.S:  v.  Ilallam.  304  F2d  620  (10th  (Ire.  1062).  Income  derived  flora 
restricted,  allotted  lands  in  form  of  rentals,  royalties,  and  proceeds 
from  the  sale  of  chats  held  tax  exempt  even  though  land  was  allotted 
under  laws  other  than  General  Allotment  A<it. 

U.S.  v.  Ramsey,  62-1  USTC  81156  (NO  Okla.  1001).  Income  de- 
rived from  rents,  royalties  from  sale  of  minerals,  and  sale  of  chats 
from  original  or  inherited  Quapaw  allotments  (which  were  restricted 
as  to  the  original  allottee  and  were  restricted  at  the  time  the  income 
was  derived)  was  exempt  from  federal  income  tax.  following  Hdttum, 
supra. 
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SUMMARY  OF  PROVISIONS  OF  THE  INTERNAL  REVENUE  CODE  RELATING  TO  THE  TAX 
STATUS  OF  NON-INDIAN  GOVERNMENTS 


Application 


Section  and  subject 


Government      Individual        H.R. ; 


37— Credit  against  income  tax  for  retirement  income  from  Government  pension X 

41— Credit  against  income  tax  for  contributions  to  candidates  for  public  office X 

103— Exclusion  of  interest  on  Government  obligations  from  gross  income. X 

115— Exclusion  of  income  accruing  to  Government  from  Government  functions    X 

from  gross  income. 

117— Exclusion  of  income  from  Government  scholarships  from  gross  income X 

164— Deduction  of  State  and  local  taxes  from  Federal  income  tax ""  x 

170— Deduction  of  charitable  contributions  to  Government  from  Federal  income ...  X 

tax. 
273— Reduced  income  due  to  shrinkage  of  value  of  life  or  terminable  interest Z 

under  State  law  not  deductible. 
403— Exclusion  of  employer  contributions  to  annuity  contract  for  public  school X 

employees  from  gross  income. 
454— Re  Government  obligations  issued   at  discount  and   payable   v/ithout N 

interest  and  maturing  within  1  year,  amount  of  discount  does  not  accrue  until 

obligation  is  paid  at  maturity  or  sold. 

511— Unrelated  business  income  of  State  colleges  is  taxable  income Z 

512— Unrelated  business  income  of  tax  exempt  organizations  does  not  include X 

income  from  research  for  Government. 
805— Re  taxation  of  insurance  company,  the  policyholders  share  of  investment X 

yield  which  includes  public  pension  reserves,  is  not  taxable. 
861— Gross  income  from  interest  from   U.S.,  State,  and  other  governments Z 

deemed  income  within  the  United  Statest 
877— Re  U.S.  citizens  who  expatriate  to  avoid  tax,  income  from  sale  or  exchange Z 

Government  obligations  deemed  income  within  United  States. 
1221— Capita!  assets  do  not  include  Government  obligations  issued  at  discount, Z 

payable  without  interest,  and  maturing  in  less  than  1  year. 
1232— Capital  gains  treatment  of  Government  obligations  held  for  more  than  6 

months. X 

1237— Capital  gains  treatment  of  subdivided  property.  Improvement  made  by 

Government  deemed  made  ty  taxpayer. Z 

2011— Estate  tax.  Credit  for  State  death  tax  against  Federal  estate  tax x 

2055— Estate  tax.  Transfers  to  Government  for  public  purposes  deducted  form 

value  of  gross  estate X 

2104— Government  obligations  held  by  nonresident  not  a  citizen  deemed  prop- 
erty within  United  States  for  purpose  of  estate  tax Z 

2511— Government  obligation  held  by  nonresident  not  a  citizen  deemed  prop- 
erty within  United  States  for  purpose  of  gift  tax Z 

2522— Gift  to  Government  for  public  purpose  deductible  under  Federal  tax X 

3301  etsea.— Contributions  of  employer  understate  unemployment  tax  credited 

against  Federal  unemployment  tax X 

3306— Government  employers  exempt  from  Federal  unemployment  tax.. X  

4055— Sales  to  Government  exempt  from  Federal  retailers  excise  tax X  

4102— Records  of  Federal  manufacturers  excise  tax  on  petroleum  available  for 

inspection  by  State  gas  tax  official. N  

4221— Sales  to  Government  exempt  from  Federal  manufacturers  excise  tax X  

4222— Registration  of  tax-exempt  purchases  not  required  in  purchases  by  State 

exempt  from  manufacturers  excise  tax N  

42S2— Government  exempt  from  communications  excise  tax X  

4402— Certain  State  sweepstakes  exempt  from  Federal  wagering  tax X  

4464— Credit  for  State  tax  against  occupational  tax  on  coin-operated  devices X 

4483— Exemption  of  State-operated  motor  vehicles  from  motor  vehicle  tax X  

4875— Federal  tax  on  cotton  futures  contract  does  not  preempt  State  law N  

4906— Federal  occupation  tax  on  wagering  does  not  preempt  State  law N  

4946— Tax  on  self-dealing  between  disqualified  person  and  private  foundation 

applicable  to  certain  Government  officials Z 

51 13— Partial  exemption  of  retail  State  liquor  store  sales  to  dealers  from  whole- 
salers occupational  tax. X  

5114— State  liquor  store  not  required  to  submit  wholesale  records  if  inspection 

allowed N  

5123— Partial  exemption  of  State  retail  liquor  store  from  retailer  occupational    X  

tax. 

5145— Federal  liquor  occupational  tax  does  not  preempt  State  law N  

5178— State  allowed  to  establish  facility  for  bottling  distilled  spirits N  

5214— Withdrawal  of  distilled  spirits  from  bonded  premises  tax  free  by  Govern-    X  

mentfor  nonbeverage  purposes. 

5272— States  not  required  to  post  bond  for  tax  free  withdrawal  of  distilled  spirits.  N  

5362— Withdrawal  of  wine  tax  free  and  without  bond  by  State  for  analysis,    X  

et  cetera. 

5844— Firearms  may  be  imported  for  use  of  Government N  

5853— Tax  on  making  or  transfer  of  firearms  inapplicable  to  Government X  

6103— Access  to  certain  tax  information  by  State  tax  officials  for  certain  purposes.  N  

6416,  6420,  6421,  6424,  6427— Administrative  refund  of  overpayment  of  certain    N  

excise  taxes. 
6503— Period  of  limitation  on  collection  after  assessment  tolled  by  court  control  _._ N 

of  taxpayer  assets. 
7213— State  employees  liable  to  prosecution  for  unauthorized  disclosure  of N 

tax  information. 
7701— State  defined  as  including  the  District  of  Columbia Z  


Note. — "X"  equals  tax  benefit  applicable;   "T 
'Y"  equals  amendment  proposed  by  H.R.  8989. 


equals  tax'  liability;  "N"  equals  no  direct  tax  application; 


(264) 
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26  USC  37.  Retirement  income.  Credit  against  income  tax  in  an 
amount  equal  to  15%  of  amount  received  as  retirement  income  (subject 
to  certain  limitations).  Retirement  income  includes,  in -the  case  of 
persons  under  65,  income  from  pensions  and  annuities  under  public  re- 
tirement system.  Public  retirement  system  means  a  pension,  annuity, 
or  retirement  system  established  by  U.S.,  State,  Territory,  U.S.  posses- 
sion, political  subdivision  thereof  or  D.C 

26  USC  41.  Contributions  to  candidates  for  public  office.  Credit 
against  income  tax  equal  to  one-half  of  all  political  contributions  up 
to  $12.50/825.00  and  subject  to  other  limitations.  Political  contribution 
means  gifts  of  money  to  candidates  for  nomination  or  election  to  fed- 
state  or  local  elective  public  office  and  candidate  or  party  com- 


mittees. 


26  USC  103.  Interest  on  certain  governmental  obligations.  Gross  in- 
come does  not  include  interest  on  the  obligations  of  State,  Territory, 
U.S.  possessions,  or  political  subdivisions,  D.C,  or  obligations  of  U.S. 
and  certain  federal  instrumentalities.  ( Special  rules  regarding  indus- 
trial development  bonds.) 

26  USC  115.  Income  of  states,  municipalities,  etc.  Gross  income  does 
not  include  income  derived  from  any  public  utility  or  the  exercise  of 
any  essential  governmental  function  and  accruing  to  state,  territory, 
political  subdivisions  thereof  or  D.C,  or  U.S.  possession,  or  political 
subdivisions  thereof. 

26  USC  117.  Scholarships  and  fellowship  grants,  limitations,  in- 
dividuals who  are  not  candidates  for  degrees.  Generally  gross  income 
does  not  include  scholarship  and  fellowship  grants,  but  in  the  case 
of  individuals  who  are  not  candidates  for  degrees,  the  grantor  of  the 
scholarship  must  be  a  tax-exempt  organization  or  U.S.  federal  instru- 
mentality, State,  Territory,  U.S.  possession,  political  subdivisions 
thereof,  or  D.C.  and  the  exclusion  is  limited  to  $300  per  month  of  grant 
up  to  36  months  of  eligibility. 

26  USC  164.  Taxes.  State  and  local  taxes  on  real  and  personal 
property,  excess  profits,  income,  sales  and  fuel  and  occupational  taxes 
can  be  itemized  as  deductions  on  federal  income  tax.  State  and  local 
tax  means  tax  imposed  by  State,  U.S.  possession,  political  subdivisions 
thereof,  or  D.C 

26  USC  170.  Charitable,  etc.,  contributions  and  gifts.  Charitable 
contributions  may  be  itemized  as  deductions  on  federal  income  tax, 
subject  to  certain  limitations,  up  to  50%  of  the  contribution  base  in 
the  case  of  individual  contributions  to  certain  groups,  including  gov- 
ernmental units.  Charitable  contributions  means,  inter  alia,  a  contribu- 
tion or  gift  to  or  for  the  use  of  State,  Territory,  U.S.  possession,  politi- 
cal subdivisions.  U.S.,  or  D.C.  if  made  exclusively  for  public  purposes. 

26  USC  273.  Holders  of  life  or  terminable  interest.  (Income  tax — 
items  not  deductible.)  Amounts  paid  under  state  law  as  income  to 
holder  of  life  or  terminable  interest  acquired  by  gift,  bequest,  or 
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inheritance  shall  not  be  reduced  or  diminished  by  any  deduction  for 
shrinkage  in  the  value  of  such  interest  due  to  lapse  of  time. 

26  USO  403.  Taxation  of  employee  annuities.  ^IVhen  an  annuity 
contract  is  purchased  by  an  employer  who  is  a  state,  political  sub- 
division, or  state  instrumentality  for  employees  performing  services 
for  a  public  school  and  the  annuity  contract  is  not  subject  to  provi- 
sions taxing  distributions  to  the  beneficiary,  etc.,  then  amounts  con- 
tributed by  the  employer  may  be  excluded  from  gross  income  of 
employees  under  certain  limitation. 

26  USC  454.  Obligations  issued  at  discount.  In  the  case  of  obligation 
of  U.S..  State,  Territory.  U.S.  possession,  political  subdivision,  or 
D.C.  issued  at  discount  and  payable  without  interest  at  fixed  maturity 
date  less  than  one  year  from  issue,  the  amount  of  discount  does  not 
accrue  until  the  date  the  obligation  is  paid  at  maturity  or  sold. 

26  USC  511.  Income  tax — exempt  organization.  Imposition  of  tax 
on  unrelated  business  income  of  charitable,  etc.,  organizations.  Tax 
imposed  on  unrelated  business  income  of  state  colleges  and  universities. 
See§  512. 

26  USC  512.  Unrelated  business  taxable  income.  Unrelated  business 
income  means  gross  income  derived  from  unrelated  trade  or  business 
regularly  carried  on  by  tax-exempt  organizations,  less  certain  deduc- 
tions, including  research  for  the  U.S.,  federal  agencies,  states,  or 
political  subdivisions. 

26  USC  805.  Income  taxes — insurance  companies.  In  determining 
the  tax  on  life  insurance  companies,  policy  and  other  liability  require- 
ments includes  pension  plan  reserves  which  means  that  part  of  life 
insurance  reserves  allowable  to  contracts  purchased  to  provide  retire- 
ment annuities  for  employees  of  state,  political  subdivisions,  or  in- 
strumentality. The  policy  holders'  share  of  investment  yield  is  not  in- 
eluded  in  taxable  investment  income;  the  policyholder©5  share  equals 
that  percentage  equal  to  the  policy  and  other  contract  liability  require- 
ments divided  by  the  investment  yield,  up  to  100%.  No  direct  tax 
benefit  to  government 

26  USC  861.  Gross  income  from  interest  from  U.S.,  Territory,  polit- 
ical subdivision,  or  D.C.  deemed  income  within  U.S..  subject  to  certain 
limitations. 

26  USC  877.  Re:  U.S.  citizens  who  expatriate  to  avo;d  taxes:  gains 
on  the  sale  or  exchange  of  debt  obligations  of  the  U.S.,  State  or  polit- 
ical subdivision,  or  D.C.  deemed  income  within  U.S.  for  purpose  of 
taxation. 

26  USC  1221.  Capital  assets  denned.  Capital  assets  means  property 
held  by  taxpaver.  but  excluding,  inter  alia,  obligation's  of  U.S.,  U.S. 
possessions.  State,  Territory,  political  subdivisions,  D.C.  issued  on 
discount  basis  and  payable  without  interest  at  fixed  maturity  date  not 
exceeding  one  year  from  date  of  issue. 

26  USC  1282.  Bonds  and  other  evidences  of  indebtedness.  In  the  case 
of  bonds  issued  by  corporations,  government  or  political  subdivisions, 
which  are  capital  assets,  amounts  received  on  retirement  of  bond 
deemed  as  amounts  received  in  exchange :  and  upon  sale  or  exchange  of 
bond  held  for  more  than  six  months,  any  gain  not  in  excess  of  the 
original  discount  or  an  amount  bearing  the  same  ratio  to  the  original 
discount  at  the  time  held  by  the  holder  bears  to  the  length  of  time  for 
maturity  is  not  considered  a  capital  gain,  except  in  regard  to  govern- 


267 

ment  bonds  on  which  the  interest  is  exempt  under  §  103.  Gain  in  ex- 
cess of  such  amounts  is  considered  a  capital  gain. 

26  USC  1237.  Capital  gains  and  losses.  Real  property  subdivided  for 
sale.  Property  will  be  deemed  to  be  held  primarily  for  sale  to  customers 
in  ordinary  course  of  business  if  substantial  improvements  have  been 
made  by  the  taxpayer:  improvements  b}^  federal,  State  or  local  gov- 
ernment are  deemed  made  by  taxpayer. 

26  USC  2011.  Estate  Tax.  Credits  for  state  death  taxes.  The  federal 
estate  tax  will  be  credited  with  the  amount  of  any  estate,  inheritance, 
legacy  or  succession  taxes  actually  paid  to  any  state,  territory  or  D.C 
with  respect  to  property  in  gross  estate  subject  to  certain  limitations 
as  to  amount  of  credit. 

26  USC  2055.  Estate  tax.  Transfers  for  public  use.  The  value  of  the 
taxable  estate  for  federal  estate  tax  is  determined  by  deducting  from 
the  gross  estate  the  value  of  all  bequests,  legacies,  devises,  or  transfers 
to  or  for  use  of  U.S..  State.  Territory,  political  subdivision,  D.C.  ex- 
clusively for  public  purposes. 

26  U.S.C.  2104.  Estate  tax— non-residents  not  citizens.  Property 
within  U.S.  Debt  obligations  of  the  U.S..  State,  political  subdivisions, 
or  D.C.  owned  and  held  by  a  non-resident  not  a  citizen  of  the  T^.S.  are 
deemed  property  within  the  U.S.  for  purposes  of  the  federal  estate  tax. 

26  USC  2511.  Gift  tax.  Transfers  in  general.  Tn  the  case  of  a  non- 
resident not  a  citizen  of  the  US.  who  is  exempted  from  the  imposition 
of  gift  tax  or  transfers  of  intangible  property  under  2601(a)  (c),  debt 
obligations  of.  mter  alia.  T^.S.,  State,  political  subdivision,  D.C.  owned 
and  held  by  non-resident  not  a  citizen  are  deemed  to  be  property  within 
the  U.S.  for  purposes  of  the  gift  tax  under  2f>01.  2511. 

26  USC  2522.  Gift  tax.  Deductions,  charitable  and  similar  crifts. 
The  amount  of  o-ifts  to  or  for  the  use  of,  inter  aim,  the  U.S..  State. 
Territory,  political  subdivisions,  or  D.C.  for  exclusively  public  pur- 
poses may  be  deducted  from  the  amount  of  taxable  gifts. 

26  USC  3301  et  seq.  Federal  Unemployment  Tax  Act.  Contributions 
by  employer  to  state  unemployment  compensation  tax  system  approved 
by  Secretary  of  Labor  may  be  credited  against  federal  employment 
(excise)  tax. 

26  USC  3306.  For  purposes  of  the  Federal  Unemployment  Tax  Act, 
employment  does  not  include  services  in  the  employ  of  the  U.S.,  certain 
federal  instrumentalities.  States,  political  subdivisions.  State  instru- 
mentalities, etc.  so  that  state  employers  are  not  subject  to  the  tax. 

26  USC  4055.  jRetailers  excise  tax.  No  tax  shall  be  imposed  on  the 
retail  sale  of  goods  otherwise  subject  to  the  federal  retailers  excisp  tax 
with  respect  to  the  sale  of  any  article  for  the  exclusive  use  of  any  State. 
Territory,  political  subdivision,  or  D.C.  or  with  respect  to  the  use  of 
the  State,  etc.  of  anv  liquid  as  a  fuel. 

26  USC  4102.  Manufacturers'  excise  tax.  Petroleum  products.  In- 
spection of  records,  returns,  etc.  by  local  officers.  Records  required  to 
be  kept  with  respect  to  the  federal  manufacturers'  excise  tax  on  petro- 
leum products  and  returns,  records,  statements,  etc.  filed  with  respect 
to  the  tax  are  open  for  inspection  bv  officers  of  State.  Territory,  politi- 
cal subdivision,  or  D.C.  charp-ed  with  enforcement  or  collection  of  tax 
on  gasoline  or  lubricating  oils. 

26  USC  4221.  Manufacturers  excise  tax — exemptions.  Certain  tax- 
free  sales.  No  tax  shall  be  imposed  on  the  sale  by  the  manufacturer  of 
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an  article  to,  inter  alia,  a  State  or  local  government  for  its  exclusive 
use.  State  or  local  government  means  any  State,  political  subdivisions, 
orD.C. 

26  USC  4222.  Manufacturers  excise  tax-exemptions.  Registration. 
Provision  requiring  the  registration  of  the  manufacturer  and  pur- 
chaser in  order  for  the  exemptions  of  4221  to  become  operative  shall 
not  apply  to  any  state  or  local  government  in  connection  with  the  pur- 
chase by  it  of  any  article  if  such  state  or  local  government  complies 
with  regulations  relating  to  the  use  of  exemption  certificates  in  lieu  of 
registration. 

26  USC  4292.  Communications  services  excise  tax.  No  tax  shall  be 
imposed  under  4251  (communications  excise  tax)  upon  any  payment 
received  for  services  or  facilities  furnished  to  the  government  of  any 
State,  territory,  political  subdivisions,  or  D.C. 

26  USC  4402.  Taxes  on  Wagering.  The  excise  tax  on  wagers  imposed 
upon  persons  in  the  business  of  accepting  wagers  shall  not  be  imposed 
on  certain  state-conducted  sweepstakes. 

26  USC  4464.  Taxes  on  Wagering.  Occupational  tax  on  coin-operated 
devices.  Credit  for  state-imposed  taxes.  Credit  against  tax  imposed 
under  4461  in  an  amount  equal  to  amount  of  state  tax  paid  by  person 
liable  with  respect  to  the  coin-operated  device  sought  to  be  taxed,  sub- 
ject to  limitations. 

26  USC  4483.  Motor  Vehicle  Excise  Tax.  No  tax  shall  be  imposed 
under  4481  (imposing  a  tax  of  $3.00/vear  for  each  1000  lbs.  of  taxable 
gross  weight  on  certain  motor  vehicles  having  taxable  gross  weights 
of  more  than  26.000  lbs.)  on  the  use  of  any  highway  motor  vehicle  by 
any  State  or  political  subdivisions. 

26  USC  4875.  Regulatory  tax — cotton  futures.  Payment  of  federal 
tax  on  cotton  futures  contracts  does  not  exempt  taxpayer  from  opera- 
tion of  State  laws  regarding  cotton  futures. 

26  USC  4906.  Occupational  taxes.  Occupational  wagering  tax  levied 
by  federal  government  not  deemed  to  authorize  occupation  contrary  to 
state  law  or  exempt  taxpayer  from  operation  of  state  law. 

26  USC  4946.  Excise  tax  on  private  foundations — tax  on  self-dealing. 
For  the  purposes  of  the  tax  on  self -dealing  between  a  private  founda- 
tion and  disqualified  person,  disqualified  person  includes  ppvernment 
officials,  including  persons  holding  elective  or  appointive  office  in  State 
government  at  compensation  in  excess  of  $15,000. 

26  USC  5113.  Alcohol  tax-oceupational  tax- Wholesalers,  Exemp- 
tion. No  liquor  store  engaged  in  the  business  of  selling  to  persons  other 
than  dealers,  which  is  operated  bv  a  State,  political  subdivision,  or 
D.C.  shall  be  required  to  pav  special  tax  on  wholesale  dealers  bv  rea- 
son of  selling  distilled  spirits,  wines,  beer  to  dealers  qualified  to  do 
business  in  the  State,  etc.  if  the  State,  etc.  has  paid  the  special  liquor 
retailors  tax  and  if  the  State  has  paid  the  wholesalers  tax  at  its  princi- 
pal place  of  business. 

26  USC  5114.  States,  terrirorv,  political  subdivision  or>era>ing  linnor 
stores  not  required  to  submit  wholesale  records  to  federal  government 
if  insneH-ion  is  allowed. 

26  USC  5123.  Alcohol  taxes,  occupational  tax — retailers.  Exemption. 
A  State,  political  subdivision,  or  D.C.  shall  not  be  required  to  pav  more 
than  one  snecial  tax  as  retailer  in  liquors  regardless  of  the  number  of 
locations  in  which  the  state  etc,  operates  as  a  liquor  retailer. 
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26  USC  5145.  Alcohol  tax,  occupation  tax.  Application  of  state  laws. 
Payment  of  occupational  liquor  tax  does  not  authorize  liquor  occupa- 
tion in  violation  of  state  law. 

26  USC  5178.  Alcohol  taxes — distilleries.  Certain  facilities  for  bot- 
tling or  packaging  distilled  spirits  may  be  established  or  maintained 
only  by,  inter  alia,  state  or  political  subdivision. 

26  USC  5214.  Alcohol  taxes — operations  of  plants.  Distilled  spirits 
on  which  the  internal  revenue  tax  has  not  been  paid  may  be  withdrawn 
from  the  bonded  premises  of  any  distilled  spirits  plant,  free  of  tax,  for 
use  by  U.S.,  State,  Territory,  political  subdivisions,  D.C.,  federal  in- 
strumentality for  non-beverage  purposes. 

26  USC  5272.  Alcohol  taxes — industrial  use.  Bonds.  Permits  for  tax 
free  use  of  distilled  spirits  require  execution  of  compliance  bond  ex- 
cept in  case  of  U.S.,  government  agency,  State,  Territory,  political  sub- 
divisions, D.C. 

26  USC  5362.  Alcohol  taxes.  Removals  of  wine  from  bonded  wine 
cellars.  Wine  on  which  tax  has  not  been  paid  may  be  so  withdrawn  by, 
inter  alia,  the  U.S.,  State,  Territory,  political  subdivision,  D.C.  etc.  for 
analysis,  testing,  research,  or  experimentation,  free  of  tax  and  without 
bond. 

26  USC  5853.  Firearms — transfer  tax.  Exemptions.  The  tax  on  the 
transfer  of  firearms  shall  not  apply  to  the  transfer  of  firearms  to,  inter 
alia,  the  U.S.  State,  Territory,  U.S.  possession,  political  subdivisions, 
or  D.C. 

26  USC  5853.  Firearms — tax  on  making  firearms.  Exception.  Tax 
on  making  firearms  inapplicable  to  firearms  made  for  use  of  U.S., 
State,  Territory,  U.S.  possession  political  subdivision,  D.C. 

26  USC  5844.  Firearms — importation.  No  firearm  shall  be  imported 
into  U.S.  unless,  inter  alia,  for  use  of  State,  U.S.  possession,  or  political 
subdivision  thereof,  etc. 

26  USC  6103.  State  officers  may  have  access  to  tax  returns  of  corpora- 
tions. State  tax  commission  has  access  to  all  income  returns  under  cer- 
tain provisions  for  purpose  of  administering  state  tax  law. 

26  USC  6416.  Administration — Refunds.  Certain  taxes  on  sales  and 
services.  Refund  of  overpayment  of  manufacturers  and  retailers  excise 
taxes.  Tax  paid  under  manufacturers  excise  tax  and  certain  retailers 
excise  taxes  on  diesel  and  special  motor  fuels  deemed  to  be  overpay- 
ment if  article  was,  by  any  person,  sold  to,  inter  alia,  State  or  local  gov- 
ernment for  its  exclusive  use. 

26  USC  6420.  Administration — Refunds.  Gasoline  used  on  farms. 
Tax  paid  for  gasoline  under  4081  and  used  on  farms  shall  be  refunded, 
but  except  in  case  of  government  and  others  exempt  from  income  tax, 
an  income  tax  credit  will  be  made  in  lieu  of  payment. 

26  USC  6421.  Administration-— Refunds.  Gasoline  used  for  certain 
non-highway  purposes  or  by  local  transit  systems.  Tax  paid  on  gaso- 
line used  in  certain  local  transit  systems  or  for  non-highway  uses  and 
not  exempt  under  4081  is  refunded,  but  except  in  case  of  governments 
and  others  exempt  from  income  tax,  an  income  tax  credit  in  lieu  of  pay- 
ment is  allowed. 

26  USC  6424.  Administration — Refunds.  Lubricating  oil  not  used 
in  highway  motor  vehicles.  Tax  paid  on  lubricating  oil  and  not  ex- 
empted under  4091  and  not  used  in  highway  motor  vehicle  to  be  re- 
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funded,  but  via  income  tax  credit  except  in  case  of  government  and 
others  exempt  from  income  tax. 

26  USC  6427.  Administration — Refunds.  Fuels  not  used  for  taxable 
purposes.  Tax  paid  under  4041  on  sale  of  fuel  which  is  used  for  a  pur- 
pose other  than  that  for  which  it  was  sold  or  used  by  certain  local 
transit  systems  to  be  refunded  but  via  income  tax  credit,  except  in 
case  of  government  and  others  exempt  from  income  tax. 

26  USC  6503.  Procedure,  Suspension  of  running  of  period  of  limita- 
tion. The  period  of  limitation  on  collection  after  assessment  is  sus- 
pended for  the  period  the  taxpayers  assets  are  in  custody  or  control  of 
state  court  and  for  6  months  thereafter. 

26  USC  7213.  Procedure.  Crimes.  Unauthorized  disclosure  of  in- 
formation. Income  returns — state  employees.  Unauthorized  disclosure 
of  information  for  income  returns  by  a  state  official  is  a  misdemeanor, 
except  where  authorized  or  pursuant  to  testimony  in  court. 

26  USC  7701.  Definitions.  State  includes  D.C.  where  such  construc- 
tion is  necessary. 

[Exhibits  to  this  section  are  as  foJJotvs:~\ 


( Also  Section  1402  ;  26  CFR  1.1402  (a )  — 1. ) 

(Also  Part  II,  Section  22(a)  ;  Regulations  118,  Section  39.22 ( a )-l)  :  Income 
held  in  trust  for  or  received  by  the  patent  holder  which  is  derived  directly  from 
allotted  and  restricted  Indian  lands  while  such  lands  are  held  by  the  United 
States,  as  trustee,  in  accordance  with  section  5  of  the  General  Allotment  Act  of 
1SS7,  24  Stat.  388.  as  amended,  25  U.S.C.  348,  is  exempt  from  Federal  income  tax. 
Squire  v.  Norton  Capoeman  et  ux.,  351  U.S.  1,  Ct.  D.  1796,  C.  B.  1956-1,  605.  Such 
exempt  income  includes  rentals  (including  crop  rentals),  royalties,  proceeds  of 
sales  of  the  natural  resources  of  such  land,  and  income  from  the  sale  of  crops 
grown  upon  the  land  and  from  the  use  of  the  land  for  grazing  purposes.  Such 
income  is  not  includable  in  computing  net.  earnings  from  self-employment  for 
the  purpose  of  the  tax  imposed  by  the  Self-Employment  Contributions  Act  of  1951 
(chapter  2,  subtitle  A,  Internal  Revenue  Code  of  1954). 


(Also  Section  1402  ;  1.1402  (a)-l)  : 

In  the  absence  of  an  applicable  exemption  provision  in  a  treaty  or  agreement 
with  the  Indian  tribe  concerned  or  in  some  Act  of  Congress  dealing  with  its 
affairs,  income  directly  derived  by  a  member  of  an  Indian  tribe  from  unallotted 
Indian  tribal  lands  cultivated  by  him  under  an  arrangement  with  the  tribe 
is  includable  in  the  gross  income  of  the  recipient.  If  such  income  is  derived 
from  the  taxpayer's  "trade  or  business"  and  if  it  is  not  within  the  exclusions 
specified  in  section  1402(a)  of  the  Self -Employment  Contributions  Act  of  1954,  it 
is  includable  in  computing  his  net  earnings  from  self-employment  under  that 
section. 

Advice  has  been  requested  regarding  the  taxability  of  income  directly  derived 
from  unallotted  Indian  tribal  lands. 

The  taxpayer,  an  Indian,  is  the  patent  holder  of  certain  allotted  and  restricted 
Indian  lands  held  by  the  United  States,  as  trustee,  in  accordance  with  section 
5  of  the  General  Allotment  Act  of  1887.  24  Stat.  388,  as  amended,  25  U.S.C.  348. 
His  income  is  chiefly  derived  from  farming.  In  addition  to  farming  the  lands  al- 
lotted to  him,  the  taxpayer  cultivates  unallotted  Indian  tribal  lands  which  are 
assigned  to  him  by  the  tribe  for  a  nominal  fee. 

Revenue  Ruling  56-342.  C.  R.  1956-2,  20,  based  on  the  decision  of  the  Supreme 
Court  of  the  United  States  in  Squire  v.  ITorton  Capoeman  et  ux,  351  U.S.  1, 
Ct.  D.  1796,  C.  B.  1956-1,  605  holds  that  income  held  in  trust  for  or  received  by  the 
patent  holder  which  is  derived  directly  from  allotted  and  restricted  Indians  lands 
while  such  lands  are  held  by  the  United  States,  as  trustee,  in  accordance  with 
section  5  of  the  General  Allotment  Act,  supra,  is  exempt  from  Federal  income  tax. 
Some  of  the  types  of  exempt  income  according  to  that  Revenue  Ruling  are 
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rentals   (including  crop  rentals),  royalties,  proceeds  from  the  sales  of  natural 
resources,  income  from  the  sale  of  crops,  and  income  from  the  use  of  the  land  for 

The  afore-mentioned  types  of  income  are  nontaxable  only  to  the  extent  that 
thev  are  directly  derived  from  allotted  lands  held  in  trust  for  the  taxpayer  under 
that  \ct  In  that  regard  it  is  noteworthy  that  the  Supreme  Court  in  the  Capoeman 
decision  "found  in  section  6  of  the  General  Allotment  Act  a  congressional  intent 
that  lands  held  in  trust  under  section  5  be  exempt  from  tax.  The  Court  had  ob- 
served earlier  in  its  opinion :  '  . 

We  aiiree  with  the  Government  that  Indians  are  citizens  and  that  in  ordinary 
affairs  of  life,  not  governed  by  treaties  or  remedial  legislation,  they  are  subject 
to  the  payment  of  income  taxes  as  are  other  citizens.  We  also  agree  that  to  be  valid, 
exemptions  to  tax  laws  should  be  clearly  expressed. 

The  manufacturers  excise  tax  applies  to  the  sale  of  an  automobile  by  the 
manufacturer.  Although  the  manufacturer  may  pass  the  amount  of  the  tax  on  to 
his  customer  in  the  form  of  an  increased  selling  price,  it  is  the  manufacturer  who 
i<  liable  for  the  tax  and  who  must  file  the  return.  There  is  no  provision  in  the 
Code  which  exempts  the  sale  or  resale  of  an  automobile  to  Indians  for  use  by 
Indians.  Accordingly,  the  manufacturers  excise  tax  imposed  by  section  4061(a) 
of  the  Code  will  apply  to  the  sale  of  an  automobile  by  a  manufacturer,  or  to  the 
resale  thereof  by  a  dealer,  to  an  Indian  tribe  or  council,  regardless  of  the  purpose 
for  which  the  automobile  is  to  be  used. 

19  54    CODE    SEC.    61 

Gross  income :  Indians  :  Sale  or  exchange  of  livestock :  Allotted  and  restricted 
lands. — Principles  applicable  to  the  Federal  income  tax  treatment  of  income 
paid  to  or  on  behalf  of  enrolled  members  of  Indian  tribes.  Revenue  Ruling  02-10. 
C.  B.  1962-17.  modified  Rack  reference  :  r  422.1071. 

The  Internal  Revenue  Service  has  been  requested  to  set  forth  the  general 
principles  applicable  to  the  Federal  income  tax  treatment  of  income  paid  to  or 
on  behalf  of  enrolled  members  of  Indian  tribes 

I.  General  Tax  status  of  Indians — There  is  no  provision  in  the  Internal  Revenue 
Code  of  1854  which  exempts  an  individual  from  the  payment  of  Ferleral  income 
lax  solely  on  the  ground  that  he  is  an  Indian.  Therefore,  exemption  of  Indians 
from  the  payment  of  tax  must  derive  plainly  from  treaties  or  agreements  with  the 
Indian  tribes  concerned,  or  some  act  of  Congress  dealing  with  their  affairs.  See 
Rev.  Rul.  54-456,  C.  R.  1954-2,  49.  and  the  cases  cited  therein. 

Similarly,  in  considering  the  general  tax  status  of  Indians,  the  Supreme  Court 
of  the  United  States  in  its  decision  in  Squirr  ?-.  Capoeman  [96-1  I'src  r9474],  cited 
and  discussed  below,  stated:  "We  agree  with  the  Government  that  Indians  are 
citizens  and  that  in  ordinary  affairs  of  life,  not  governed  by  treaties  or  remedial 
legislation,  they  are  subject  to  the  payment  of  income  taxes  as  are  other  citizens.*' 

II.  Basic  Categories  of  Income. — Two  basic  categories  of  income  are  not  subject 
to  Federal  income  tax.  to  wit.  where  a  treaty,  agreement  or  act  of  Congress  ex- 
presslv  provides  that  income  is  not  subject  to  tax.  and  where  income  is  derived 
directly  from  restricted  allotted  land  held  under  circumstances  discussed  below. 

The  issue  in  Squire  r.  Canoeman  [56-1  I'STC  «~  94741.  351  U.S.  1  (1956), 
Ct.  D.  1796.  C  R.  1956-1.  605.  was  whether  the  gain  from  the  sale  of  timber 
from  restricted  allotted  lands,  held  in  trust  for  a  noncoinpetent  Indian  under 
the  General  Allotment  Act  of  18«7.  24  Stat.  38S,  25  I'.S.C.  331  et  seq..  was  sub- 
ject to  Federal  income  tax.  The  General  Allotment  Act  had  begun  a  new  era 
in  Federal  Indian  policy  whereby  tribal  lands  were  to  be  divided  and  allotted 
to  members  of  the  tribe.  The  allotments  were  to  be  held  in  trust  by  the  Govern- 
ment for  25  years  or  longer  if  the  Preisdenf  deemed  an  extension  desirable 
and  then  transferred  to  the  allottee  discharged  of  Government  trusteeship  "free 
of  all  charge  or  incumbrance  whatsoever  "  The  purpose  of  the  act  was  to  pro- 
tect the  Indians'  interest  and  to  prepare  the  Indians  to  take  their  place  as 
independent  oua lifted  members  of  the  modern  body  politic. 

Section  6  of  the  act  included  a  proviso  authorizing  the  Secretary  of  the  In- 
terior to  issue  a  patent  in  fee  simple  to  any  allotter  comnetent  of  manragiiie 
his  own  affairs,  "and  thereafter  all  restrictions  as  to  sale,  incumbrance,  or 
taxation  of  said  land  shall  be  removed  and  said  land  shall  not  be  liable  to 
the  satisfaction  of  any  debt  contracted  prior  to  the  issuing  of  such  natent  *  *  *  " 
25  F.S.C.  349.  The  Court  conceded  that  the  literal  language  of  the  proviso 
evinces  a  congressional  intent  to  subject  an  allotment  to  all  taxes  only  after 
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a  patent  in  fee  is  issued,  and  implies  that  until  the  patent  is  issued,  the  allot-  L 
ment  is  to  be  free  from  all  present  and  future  taxes. 

In  holding  that  the  income  in  question  was  not  subject  to  Federal  income  tax, 
the  Court  concluded  that  to  deny  exemption  would  thwart  the  congressional 
intent  manifested  in  the  Allotment  Act  of  not  subjecting  to  the  burdens  of 
taxation  proceeds  from  the  allotment  until  the  Indian  had  been  emancipated 
and  had  received  his  title  in  fee  for  the  land. 

It  is  thus  the  position  of  the  Service  that  income  derived  directly  by  non- 
competent  Indian  from  allotted  and  restricted  land  held  under  the  General 
Allotment  Act  or  derived  directly  from  land  held  under  acts  or  treaties  con- 
taining an  exception  provision  similar  to  the  General  Allotment  Act  is  not 
subject  to  the  Federal  income  tax.  See  Rev.  Rul,  59-349,  C.  B.  1959-2,  16,  and 
Rev.  Rul,  G3-244,  C.  B.  1963-2.  21. 

The  Service  will  therefore  recognize  the  exempt  status  of  income  received 
by  an  enrolled  member  of  an  Indian  tribe  where  each  of  the  following  tests 
are  met:  (1)  The  land  in  question  is  held  in  trust  by  the  United  States  Gov- 
ernment; (2)  such  land  is  restricted  and  allotted  and  is  held  for  an  individual 
noncompetent  Indian,  and  not  for  a  tribe;  (3)  the  income  is  "derived  directly" 
from  the  land;  (4)  the  statute,  treaty  or  other  authority  involved  evinces 
congressional  intent  that  the  allotment  be  used  as  a  means,  of  protecting  the 
Indian  until  such  time  as  he  becomes  competent;  and  (5)  the  authority  in 
question  contains  language  indicating  clear  congressional  intent  that  the 
land,  until  conveyed  in  fee  simple  to  the  allottee,  is  not  to  be  subject  to  taxation.  If 
one  or  more  of  these  five  tests  is  not  met,  and  if  the  income  is  not  otherwise 
exempt  by  law,  it  is  subject  to  Federal  income  taxation. 

III.  Exempt  Income — Restricted  Allotted  Land — Income  held  by  the  Court 
in  Capoeman  to  be  exempt  from  tax  was  categorized  as  income  "derived  di- 
rectly" from  the  allotted  and  restricted  lands.  In  Revenue  Ruling  56-342,  C.  B. 
1956-2,  20,  as  amplified  by  Revenue  Ruling  62-16,  C.  B.  1962-1,  7,  this  holding 
was  interpreted  to  mean  that  income  exempt  under  the  Capoeman  decision  in- 
cludes: rentals  (including  crop  rentals),  royalties,  proceeds  from  the  sale  of 
the  natural  resources  of  the  land,  income  from  the  sale  of  crops  grown  upon 
the  land  and  from  the  use  of  the  land  for  grazing  purposes,  and  income  from 
the  sale  or  exchange  of  cattle  or  other  livestock  raised  on  the  land.  Proceeds 
from  the  sale  of  restricted  allotted  land  while  the  fee  title  is  still  held  by  the 
Government  in  trust  for  the  Indian  are  also  exempt  from  tax.  Rev.  Rul,  57- 
407.  C.  B.  1957-2,  45. 

Income  derived  from  reinvesting  income  which  is  exempt  under  the  five 
tests  sot  forth  in  section  I  above  is  not  exempt.  To  be  exempt,  income  must  be 
directly  derived  or  attributable  to  the  use  or  exploitation  of  the  allotted  land. 
See  Superintendent  of  Five  Civilized  Tribes  v.  Commissioner  [35.2  USIC  11  93891, 
205  U.S.  418  (1935),  Ct.  D.  974,  C.  B.  XIV-1,  158  (1935).  Income  from  a  trust 
allotment  rented  from  another  Indian  is  not  exempt.  Rev.  Rul,  57-523,  C.  B. 
1957-2.  51. 

IV.  Transfer  of  Restricted  Allotted  Land. — Income  exempt  under  the  five 
tests  set  forth  in  section  II  above  remains  exempt  when  the  allotment  is 
transferred  to  another  noncompetent  Indian  by  gift,  devise  or  inheritance, 
even  though  the  transferee  may  be  of  mixed  Indian  blood.  See  Rev.  Rul,  57-523 
and  Rev.  Rul.  62-16.  Nor  does  the  exemption  cease  when  restricted  allotted 
land  of  like  value,  when  su^h  exchange  is  authorized  by  the  Secretary  of  Interior. 

In  Revenue  Ruling  62-16,  it  was  held  that  unless  otherwise  provided  by  law, 
income  from  allotted  land  is  not  exempt  where  the  Indian  obtains  his  interest 
in  the  exempt  land  through  an  arm's  length  purchase.  This  position  has  been 
reconsidered  in  view  of  transactions  by  Indians  regarded  as  unable  to  handle 
their  own  affairs  to  make  intrafamily  transfers  of  allotments  or  to  assist 
needy  Indians  in  acquiring  small  amounts  of  land  where  the  purchase  money 
consisted  of  restricted  funds.  The  Service  now  concludes  that  income  will 
ordinarily  retain  its  exempt  status  when  restricted  allotted  land  is  acquired 
for  the  a"bove  purposes  by  Deed  Form  5-1 83b,  unloss  the  facts  and  circum- 
stances clearly  show  the  transfers  were  not  made  for  such  purposes.  Revenue 
Ruling  62-16,  C.  B.  1962-1,  7,  is  modified  to  the  extent  inconsistent  herewith. 

On^e  an  Indian  has  received  a  f^e  title  to  the  land,  the  exempt  status  of 
income  derived  directly  therefrom  ends.  See  Rpv.  Rul.  58-341.  C.  B.  1958-2.  400, 
whVh  discusses  basic  problems  where  the  land  is  sold  subsequent  to  being 
conveyed  in  fee  simple  to  an  Indian. 
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V.  Tax  Status  of.  Tribe;  Tribal  Income — Income  tax  statutes  do  not  tax 
Indian  tribes.  The  tribe  is  not  a  taxable  entity.  Tribal  income  not  otherwise 
exempt  from  Federal  income  tax  includable  in  the  gross  income  of  the  Indian 
tribal  member  when  distributed  or  constructively  received  by  him.  See  Choctaw 
v.  Commissioner  [2  USTC  1)746].  283  U.S.  691  (1931),  Ct.  D.  352.  C.  B. 
X-l,  355  (1931).  Amounts  paid  to  tribal  council  members  or  officers  are  sub- 
ject to  income  tax.  Rev.  Rul.  59-354,  C.  B.  1959-2,  24 ;  Commissioner  v.  Walker 
[64-1  USTC  1f  9208],  326  F.   (2d)  261  (1961). 

Absent  a  provision  in  a  treaty  or  statute  to  the  contrary,  income  directly 
■derived  by  a  member  of  an  Indian  tribe  from  unallotted  Indian  tribal  lands 
is  subject  to  Federal  income  tax.  Rev.  Rul.  58-320,  C.  B.  1958-1,  24 ;  Bentley  L. 
Holt  [CCH  Dec.  27,  508],  44  T.  C.  686  (1965),  affirmed  [66-2  USTC  H9576], 
364  F.    (2d)    38    (1966),   certiorari  denied,  38   U.S.  931    (1967). 

26  CFR  1.102-1 :  Gifts  and  inheritances  : 

Grants  of  funds  made  by  the  United  States  Government  to  eligible  members 
of  certain  groups,  bands,  or  tribes  of  American  Indians  for  their  relocation 
and  vocational  training  are  considered  to  be  gifts  which  are  excludable  from 
the  gross  income  of  the  recipients  for  Federal  income  tax  purposes. 

Advice  has  been  requested  with  respect  to  the  status  for  Federal  income 
tax  purposes  of  grants  received  from  the  United  States  Government  by  eli- 
gible members  of  certain  groups,  bands  or  tribes  of  American  Indians  under 
the  relocation  and  vocational  training  program  operated  by  the  United  States 
Department  of  the  Interior,  Bureau  of  Indian  Affairs. 

Public  Law  587,  68  Stat.  718,  U.S.C.  564,  Public  Law  588,  68  Stat.  724,  25 
U.S.C.  691,  and  Pub.  L.  762,  68  Stat.  1099,  25  U.S.C.  741,  were  enacted  by  the 
Eighty-third  Congress,  second  session,  to  provide  for  the  termination  of  Fed- 
eral supervision  over  the  groups,  bands,  or  tribes  of  Indians  named  in  those 
Acts.  Those  Acts  also  authorize  the  Secretary  of  the  Interior  to  undertake 
a  special  program  of  education  and  training  designed  to  help  the  members  of 
the  tribe  to  earn  a  livelihood,  to  conduct  their  own  affairs,  and  to  assume  their 
responsibilities  as  citizens  without  special  services  because  of  their  status  as 
Indians. 

Pursuant  to  those  Acts  and  authorization,  a  program  of  vocational  training 
for  those  eligible  Indians  who  desire  to  relocate  and  secure  training  has  been 
placed  in  operation  by  the  Department  of  the  Interior,  Bureau  of  Indian  Affairs. 
Under  this  program,  eligible  Indians  are  assisted  to  relocate  from  the  reserva- 
tion area  to  urban  industrial  centers  and  secure  vocational  training  at  such 
centers. 

Within  the  limits  of  available  appropriations  grants,  are  made,  subject  to 
strict  supervision  by  the  Bureau  of  Indian  Affairs,  to  eligible  Indians  for 
language  training,  orientation  in  non-Indian  community  customs  and  living 
standards,  vocational  training  and  related  subjects,  transportation  to  the 
place  of  training  or  instruction,  and  subsistence  during  the  course  of  training 
or  instruction.  The  recipients  of  such  financial  assistance  are  required  to  certify 
that  they  are  not  able,  out  of  available  funds  or  other  resources,  to  finance 
their  relocation  and  training  costs,  and  they  must  further  certify  that  they 
will  return  any  unused  funds  to  the  Bureau  of  Indian  Affairs.  U  Section  102 
of  the  Internal  Revenue  Code  of  1954  provides  that  gross  income  does  not 
include  the  value  of  property  acquired  by  gift,  request,  devise,  or  inheritance. 

The  Indians  herein  concerned  are  wards  of  the  United  States  Government. 
The  grants  made  to  them  are  sufficient  to  cover  only  the  expenses  incurred  by 
them  for  vocational  training  and  related  expenses.  The  Government  receives 
no  consideration  for  such  grants  and  the  Indians  incur  no  obligations  other 
than  to  carry  out  the  relocation  and  vocational  training  plans,  regular  school 
attendance,  etc.,  as  a  result  of  the  payments.  Such  action  is  in  accord  with  the 
intent  of  the  Federal  Government  to  help  the  American  Indian  become  self- 
supporting  and  ultimately  free  and  equal  citizens.  See  House  Concurrent  Reso- 
lution 108,  67  Stat.  B132. 

In  view  of  the  foregoing,  the  Internal  Revenue  Service  considers  that  Con- 
gress intended  such  payments  to  be  gifts  and,  as  such,  they  are  excludable  from 
the  gross  income  of  the  recipients  for  Federal  income  tax  purposes. 
26  CFR  31.3402(a)-! :  Requirement  of  withholding. 

(Also  Sections  61,  3121,  3306,  3401;  1.61-2,  31.3121(a)-l,  31.3306(b)-l,  31.3401 
(a)-l) : 

Payments  made  from  funds  provided  under  both  Title  II-A  of  the  Economic 
Opportunity  Act  of  1964  and  the  Manpower  Development  and  Training  Act  of 
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1962  to  unemployed  and  underemployed  residents  of  an  Indian  reservation  who 
participate  in  a  training  program  to  acquire  skills  in  the  construction  trade? 
are  not  "wages''  subject  to  the  Federal  employment  taxes,  including  income  tax 
withholding.  Furthermore,  such  payments  fall  in  the  same  category  as  other  un- 
employment relief  payments  and  are  not  compensation  for  services  includable  in 
the  gross  incomes  of  the  enrollees. 

Advice  has  been  requested  by  an  Indian  tribal  council  regarding  the  status,  for 
purposes  of  the  Federal  Insurance  Contribution*  Act.  the  Federal  Unemploy 
ment  Tax  Act,  and  the  "Collection  of  Income  Tax  at  Source  on  Wages"  (chapters 
21.  23,  and  24,  respectively,  subtitle  C.  Internal  Revenue  Code  of  1954),  of  pay 
ments  made  to  enrollees  participating  in  a  training  urogram  established  under 
Title  II-A  of  the  Economic  Opportunity  Act  of  1964,  Public  Law  88-452,  42 
U.S.C.  2701. 

The  training  program  is  part  of  a  community  action  project  being  conducted 
on  an  Indian  reservation  to  train  unemployed  and  underemployed  residents  of 
the  reservation  in  the  field  of  construction  trades  skills  so  that  they  can  obtain 
regular  work  in  the  home  construction  industry  on  and  off  the  reservation.  The 
Indian  tribal  council  sponsors  the  program,  controls  its  conduct  and  administra- 
tion, and  provides  the  training  materials.  The  program,  which  is  of  twelve-month 
duration,  is  funded  by  both  the  Office  of  Economic  Opportunity  (OEO)  and  by 
the  Department  of  Labor  under  the  Manpower  Development  and  Training  Act 
(MDTA)  of  1962,  76  Stat.  23-33.  During  the  first  three  months,  the  enrollees 
receive  $50  per  week  paid  by  the  tribal  council's  community  action  project  direc- 
tor from  funds  furnished  by  the  OEO.  During  the  remaining  nine  months,  the 
enrollees  receive  amounts  ranging  from  $11  to  $61  per  week  which  are  paid  by  the 
unemployment  agency  of  the  State  in  which  the  project  is  located  from  funds 
allotted  to  it  under  the  MDTA.  These  amounts  are  based  on  the  unemployment 
compensation  rates  in  the  State,  the  variance  depending  upon  the  number  of 
dependents  of  the  enrollee. 

The  operation  of  the  program  is  under  the  direction  of  a  supervisor  and  sev- 
eral instructors  in  carpentry,  masonry,  electricity,  plumbing,  and  sheet  metal 
heating.  In  order  to  participate  in  the  program  an  enrollee  must  be  at  least  21 
years  of  age  and  must  be  the  head  of  a  household.  Each  enrollee  is  trained  in 
subject  matter,  work  habits,  and  performance  by  a  full-time  instructor  and  is 
under  close  supervision  at  all  times.  An  enrollee  may  be  dismissed  for  inability 
to  learn  or  unwillingness  to  adhere  to  the  program's  standards.  Dismissal  is 
based  on  the  recommendation  of  the  instructor  with  the  approval  of  the  program 
supervisor  ami  the  project  director. 

Because  it  is  believed  that  the  enrollees  learn  more  quickly  and  thoroughly  by 
participating  in  actual  home  construction,  the  twelve-month  program  includes  tho 
construction  of  new  homes  as  well  as  repairs  on  various  public  buildings  and 
facilities.  In  addition  to  this  on-site  training,  indoor  classes  covering  managerial 
and  administrative  work  are  conducted  and  are  scheduled  so  as  to  fall  as  much 
as  possible  within  bad  weather  periods.  However,  classwork  is  continually  inter- 
spersed so  that  there  is  a  constant  learning  progression.  Each  enrollee's  time  is 
divided  on  a  substantially  equal  basis  into  three  areas,  which  include.  (1)  class- 
room training:  (2)  demonstration,  work  on  mock-ups,  practice  drill;  and  (3) 
new  unit  construction. 

Indian  tribal  councils  are  responsible  for  the  withholding  of  Federal  employ- 
ment taxes  where  applicable  and  for  the  payment  of  any  employer  taxes  owing 
with  respect  to  "wages"  paid  to  their  employees  (other  than  council  members). 
See  Rev.  Rul.  59-354.  C.B.  1959-2,  24.  The  primary  question  in  this  case  is 
whether  the  payments  made  to  the  enrollees  by  the  tribal  council  are  "wages" 
for  services  performed  by  them  as  employees. 

In  general,  the  purpose  of  programs  funded  by  the  MDTA  is  to  aid  unemployed 
and  underemployed  individuals  to  obtain  better  employment  opportunities  upon 
completion  of  their  training.  This  may  be  accomplished  by  either  an  institutional- 
type  educational  and  training  program  in  which  employment  is  not  involved,  or 
by  an  on-the-job  training  program  in  which  an  unemployed  individual  is  placed 
with  an  employer  and  the  employer  is  required  to  pay  him  not  less  than  the  mini- 
mum wage.  As  indicated  in  Revenue  Ruling  63-136.'  C.B.  1963-2,  19,  the  MDTA, 
in  addition  to  providing  benefits  to  individuals  participating  in  the  institutional- 
type  programs,  also  authorizes  the  payment  of  benefits  to  persons  undergoing 
on-the-job  training.  However,  under  the  provisions  of  the  Act.  the  amount  of  any 
payment  which  would  otherwise  be  made  to  such  a  person  is  reduced  by  an 
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amount  which  hears  the  same  ratio  to  the  payment  as  the  number  of  compen- 
sated hours  per  week  hears  to  forty  hours.  Revenue  Ruling  63-136  holds  that 
benefit  made  under  the  MDTA  fall  in  the  same  category  as  other  unemployment 
relief  payments  made  for  the  promotion  of  the  general  welfare  and  are  not  in- 
cludible in  the  gross  incomes  of  the  recipients. 

In  the  instant  case,  the  training  program  is  primarily  of  the  institutional 
training-type  insofar  as  the  MDTA  is  concerned.  Except  for  the  source  and  man- 
ner of  payments  made  during  the  period  financed  by  funds  from  the  OEO,  there 
is  no  significant  difference  in  the  training  situations  between  the  two  periods  of 
the  year.  The  basic  purpose  of  the  program,  insofar  as  the  enrollees  are  concerned, 
is  to  train  them  during  a  twelve-month  period,  and  an  employment  relation  is 
neither  intended  nor  established.  Accordingly,  the  enrollees  are  not  employees 
for  purposes  of  the  Federal  employment  taxes  including  income  tax  withholding, 
and  the  payments  received  by  them  are  not    'wages"  subject  to  those  taxes. 

Moreover,  since  the  basic  purpose  of  the  training  program,  which  is  funded  by 
both  the  OEO  and  the  MDTA.  is  to  train  unemployed  and  underemployed  resi- 
dents of  the  reservation  in  the  hold  of  construction  trades  skills  so  they  can 
obtain  regular  work  in  the  home  construction  industry  on  and  off  the  reservation, 
the  payment!  fall  in  the  same  category  as  the  payments  covered  in  Revenue  Rul- 
ing 63-136  and  are  not  compensation  for  services  includible  in  the  gross  incomes 
of  the  enrollees,  for  Federal  income  tax  purposes, 

(Also  Section  61  ;  26  CFH  1.61-7)  : 

Interest  on  obligations  issued  by  the  Swinomish  Indian  Tribal  Community  of 
the  Swinomish  Reservation  in  the  State  of  Washington  is  not  excludable  from 
the  gross  income  of  the  recipient  under  section  103(a)  of  the  Internal  Revenue 
Code  of  1954. 

Advice  has  been  requested  whether  the  interest  on  obligations  Issued  by  the 
Swinomish  Indian  Tribal  Community  of  the  Swinomish  Reservation  in  the  State 
of  Washington  is  excludable  from  the  gross  income  of  the  recipient  under  sec- 
tion 103(a)  of  the  Internal  Revenue  Code  of  1954. 

The  Swinomish  Indian  Tribal  Community  of  the  Swinomish  Reservation  in  the 
State  of  Washington  is  a  recognized  Indian  Tribe  organized  under  a  Constitution 
and  By-Laws  ratified  by  the  Indians  of  the  Swinomish  Reservation  on  Novem- 
;.  1935.  On  January  27,  1936,  i  he  Secretary  of  the  Interior  approved  tiie 
Constitution  and  By-Laws  of  the  Swinomish  Indian  Tribal  Community  under 
the  authority  of  section  16  of  the  Act  of  June  18,  1934  I  18  Stat.  984),  as  amended 
by  the  Act  of  June  1.",.  1935  (41)  Stat.  ."57M. 

The  Tribe  was  incorporated  on  July  2,  1936,  also  by  the  authority  vested  in  the 
Secretary  of  the  Interior.  The  hind  of  the  Tribal  Community  is  held  in  trust  by 
the  United  states  Government. 

The  obligations  in  question  are  bonds  issued  by  the  Swinomish  Indian  Tribal 
Community  under  the  law><  of  the  luted  States  of  America,  the  (  orporate 
Charter,  the  Constitution  and  By-Laws  and  Ordinance  No.  24  of  the  Swinomish 
Indian  Tribal  Community.  The  proceeds  of  the  bonds  were  osed  to  construct 
a  community  hall  as  authorized  by  Ordinance  22  of  the  Swinomish  Indian  Tribal 
Community.  The  Department  of  Housing  and  Urban  Development  of  the 
United  States  of  America  purchased  the  bonds  for  sale  to  the  general  public. 

Section  103(a)(1)  of  the  (  ode  provides  that  gross  income  does  not  include 
interest  on  toe  obligations  of  a  state,  a  Territory,  or  a  possession  of  tiie  United 
S-tates,  or  any  political  subdivision  of  any  of  the  foregoing,  or  of  tiie  District  of 

Columbia. 

An  Indian  Tribal  Community  is  not  a  Territory  or  possession  of  the  United 
States  nor  a  political  subdivision  thereof,  Therefore,  in  order  for  the  interest  on 
the  obligations  of  the  Swinomish  Indian  Tribal  Community  to  be  excludable  from 
tiie  gross  income  of  the  recipients  under  section  103(a)(1)  of  tiie  Code,  the 
Tribal  Community  must  qualify  as  a  political  subdivision  of  a  state  within  the 
meaning  of  tins  section. 

>■  -lion  1.108-1  of  tiie  Income  Tax  Regulations  provides  in  part  as  follows: 
*  *  *  Obligations  issued  by  or  on  behalf  of  the  state.  Territory,  or  possession 
of  the  I  aited  States,  or  a  duly  organized  political  subdivision  acting  by  con- 
stituted authorities  empowered  to  issue  such  obligations,  are  the  obligations  of  a 
State,  Territory,  or  possession  of  the  United  States,  or  a  political  subdivision 
thereof.  *  *  *  The  term  "political  subdivision."  for  purposes  of  this  section,  de- 
notes any  division  of  the  State,  Territory,  or  possession  of  the  United  States 
which  is  a  municipal  corporation,  or  to  which  lias  been  delegated  the  right  to  ex- 
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ercise  part  of  the  sovereign  power  of  the  State,  Territory,  or  possession  of  the- 
United  States.  *  *  * 

The  Constitution  and  By-Laws  of  the  Swinomish  Indian  Tribal  Community 
provide  that  the  governing  body  of  the  Tribal  Community  shall  have  police  powers 
and  power  to  levy  taxes  over  members  of  the  Tribal  Community.  These  powers 
are  sovereign  powers  within  the  meaning  of  the  regulations.  However,  the  powers 
of  the  Tribal  Community  are  delegated  to  it  by  the  United  States  Government 
rather  than  the  State  of  Washington  in  which  it  is  located.  The  Tribe  is  not  a 
division  of  the  State,  and  since  it  exercises  its  governing  powers  by  virtue  of 
Federal,  rather  than  State  authority,  the  bonds  in  question  are  not  issued  on  be- 
half of  the  State  within  the  meaning  of  the  regulations. 

Section  103(a)  (3)  of  the  Code  provides  that  gross  income  does  not  include  in- 
terest on  the  obligations  of  a  corporation  organized  under  Act  of  Congress,  if 
such  corporation  is  an  instrumentality  of  the  United  States  and  if  under  the  re- 
spective Acts  authorizing  the  issue  of  the  obligations  the  interest  is  wholly  ex- 
empt from  the  taxes  imposed  by  the  subtitle. 

There  is  nothing  in  the  Acts  establishing  Indian  Tribes  or  in  the  Charter  of 
Incorporation  or  the  Constitution  and  By-Laws  of  the  Swinomish  Indian  Tribal 
Community  which  provides  that  interest  on  obligations  issued  by  the  Swinomish 
Indian  Tribal  Community  is  excludable  from  the  gross  income  of  the  receipient. 

Accordingly,  the  interest  on  obligations  issued  by  the  Swinomish  Indian  Tribal 
Community  of  the  Swinomish  Reservation  in  the  State  of  Washington  is  not  ex- 
cludable from  the  gross  income  of  the  recipient  under  section  103(a)  of  the  Code. 

SECTION    2033.   PROPERTY  IN   WHICH   THE   DECEDENT   HAD   AN   INTEREST 

26  CFR  20.203-1:  Property  in  which  the  decedent  had  an  interest 

Certain  properties  are  not  includible  in  the  gross  estate  of  a  deceased  Indian 
where  death  occurred  prior  to  receiving  a  patent  in  fee  simple  thereto ;  however, 
trust  fund  cash  not  directly  derived  from  allotted  lands  is  includible;  Revenue 
Ruling  54-163  revoked. 

Advice  has  been  requested  whether  certain  properties  of  a  deceased  Indian  held 
by  the  United  States  as  trustee  in  accordance  with  section  5  of  the  General  Allot- 
ment Act  of  1887,  24  Stat.  389,  as  amended,  25  U.S.C.  348,  are  includible  for  Fed- 
eral estate  tax  purposes  in  the  gross  estate  of  the  Indian  for  whom  the  proper- 
ties are  held.  These  properties  include  the  following :  Trust  lands  acquired  either 
in  the  original  allotment  or  by  inheritance,  original  and  inherited  headrights, 
mineral  headright  income  derived  from  royalties  held  in  trust  by  the  United 
States  Government,  and  trust  fund  cash  directly  derived  from  allotted  land2. 

The  Supreme  Court  of  the  United  States  has  held  that  the  proceeds  of  a  sale  by 
the  United  States  of  timber  standing  upon  lands  held  in  trust  for  Indian  allot- 
tees under  the  General  Allotment  Act  were  not  subject  to  income  tax.  Squire  v. 
Horton  Capoeman,  et  ux.,  351  U.S.  1  (1956),  Ct.  D.  1796,  C.B.  1956-1,  605.  The 
Court  first  held  that  the  language  of  the  Act  exempted  all  such  trust  allotments 
from  direct  taxation  until  the  trust  period  terminated.  It  then  concluded  that  the 
purpose  of  Congress  in  providing  this  exemption,  which  was  "to  protect  the  In- 
dians' interest  and  to  prepare  the  Indians  to  take  their  place  as  independent, 
qualified  members  of  the  modern  body  politic,"  required  that  not  only  the  trust 
lands  but  also  the  "income  directly  derived  therefrom"  be  "preserved"  undiluted 
by  taxes  throughout  the  period  the  allotments  were  held  in  trust. 

In  accordance  with  the  decision  in  the  Capoeman  case,  Revenue  Ruling  56-342, 
C.B.  1956-2,  20,  holds  that  all  income  directly  derived  from  allotments  held  in 
trust  under  section  5  of  the  General  Allotment  Act  is  exempt  from  Federal  In- 
come tax. 

The  Capoeman  decision,  relating  to  exemptions  from  Federal  income  taxation, 
has  been  extended  to  support  the  exemption  of  allotted  lands  from  the  Federal' 
estate  tax.  The  court  in  Nash  v.  Wiseman,  227  F.  Supp.  552  (1963),  held  that  in- 
herited allotted  lands  and  trust  fund  cash  being  held  in  trust  by  the  United  States 
Government  under  the  General  Allotment  Act  are  exempt  from  Federal  estate 
taxes  when  a  patent  in  fee  simple  has  not  been  issued  either  to  the  deceased 
Indian  prior  to  her  death  or  to  her  restricted  noncompetent  Indian  heirs. 

'It  has  recently  been  held  that  allotted  lands  inherited  by  a  restricted  noncom- 
petent Indian  together  with  trust  funds  representing  income  from  oil  and  gas- 
royalties,  lease  bonuses,  and  delay  rentals  derived  from  decedent's  restricted  lands- 
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are  not  includible  in  the  deceased  Indian's  gross  estate.  Asenap,  et  al.  v.  U.S., 
283  F.  Supp.  566  (1968). 

As  the  Supreme  Court  held  in  the  Capoeman  case,  the  General  Allotment  Act 
dictates  an  exemption  under  certain  circumstances  from  a  tax  on  income  directly 
derived  from  allotted  land.  The  Capoeman  case  is  considered  by  the  Internal  Rev- 
enue Service  to  support  an  exemption  from  an  estate  tax  because  imposing  a 
Federal  estate  tax  is  as  likely  to  deplete  the  property  that  the  United  States  has- 
undertaken  to  convey  undiluted  and  undiminished  as  imposing  an  income  tax. 

Accordingly,  it  is  held  that,  for  Federal  estate  tax  purposes,  the  gross  estate  of 
the  deceased  Indian  in  the  instant  case  does  not  include  the  value  of  certain  prop- 
erties held  under  the  General  Allotment  Act  of  1887  where  he  dies  before  the  Is- 
suance to  him  ©f  a  patent  in  fee  simple  to  the  land.  These  properties  are  trust 
lands  acquired  either  in  the  original  allotment  or  by  inheritance,  original  and  in- 
herited headrights,  mineral  headright  income  derived  from  royalties  held  in  trust 
by  the  U.S.  Government,  and  trust  fund  cash  directly  derived  from  allotted  lands. 
It  is  further  held  that  trust  fund  cash  not  directly  derived  from  allotted  lands  is 
not  exempt  from  the  Federal  estate  tax.  See  Commissioner  v.  Walker,  327  F.  2d 
261  (1964).  See  also  Revenue  Ruling  56-342,  which  describes  the  categories  of  in- 
come exempt  under  the  Capoeman  decision. 

Revenue  Ruling  54-168,  C.B.  1954-1,  182,  holds  that  the  value  of  allotments 
held  in  trust  for  members  of  the  Quapaw  Indian  tribe  are  includible  in  the  de- 
ceased Indians'  gross  estate  for  Federal  estate  tax  purposes.  That  conclusion  was 
based  upon  the  premise  that  the  Quapaw  trust  allotments  in  question  were  not 
exempt  by  treaty  or  statute  from  direct  taxation.  The  court  in  United  States  v. 
Eallam,  304  F.  2d  620  (19G4) ,  held  that  income  derived  from  both  directly  allotted 
property  and  inherited  property  of  restricted,  allotted  Quapaw  Indian  lands  was 
not  taxable  since  the  Quapaws  should  be  treated  the  same  as  any  other  tribe  of 
Indians.  In  view  of  the  conclusion  in  this  Revenue  Ruling,  Revenue  Ruling  54-16S 
is  revoked. 

26  CFR  1.61-1:  Gross  income 

Payments  made  to  noncompetent  Indians  under  programs  administered  by  the 
Department  of  Agriculture's  Stabilization  and  Conservation  Service  are  income 
"derived  directly  from  the  land"  and  are  excludable  from  gross  income. 

Advice  has  been  requested  whether  payments  made  to  noncompetent  Indians 
under  certain  programs  administered  by  the  Agricultural  Stabilization  and  Con- 
servation Service  of  the  United  States  Department  of  Agriculture  are  excludable 
from  their  gross  incomes. 

The  payments  are  made  under  programs  having  as  their  general  objectives  the 
conservation  of  soil  and  water  resources,  the  maintenance  of  reasonable  and 
stable  supplies  of  agricultural  commodities,  and  the  protection  of  farm  income. 
Payments  are  made  to  farmers  for  carrying  out  approved  conservation  practices, 
for  diverting  acreage  from  the  production  of  crops,  and  in  support  of  the  prices 
for  the  crops  they  do  produce.  The  programs  under  which  the  payments  are 
made  are :  Agricultural  Conservation  Program  (16  U.S.C.  590h(b) )  ;  Appalachian 
Land  Stabilization  and  Conservation  Program  (40  U.S.C.  App.  203)  ;  Cropland 
Adjustment  Program  (7  U.S.C.  1838)  ;  Cropland  Conversion  Program  (16  U.S.C. 
590p(c) )  ;  Conservation  Reserve  Program  (7  U.S.C.  1831)  ;  Feed  Grain  Program 
(16  U.S.C.  590p(i),  7  U.S.C.  1441  note)  ;  Wheat  Program  (7  U.S.C.  1339,  1379c)  ; 
Upland  Cotton  Program  (7  U.S.C.  1444(d));  Wool  and  Mohair  Program  (7 
U.S.C.  1782,  1783)  ;  and  Sugar  Program  (7  U.S.C.  1131). 

The  payments  in  question  are  those  made  in  connection  with  allotted  and 
restricted  lands  held  in  trust  by  the  United  States,  as  trustee  for  the  non-com- 
petent Indians,  under  the  General  Allotment  Act  of  1837,  24  Stat.  388,  25  U.S.C. 
331  et  seq. 

Revenue  Ruling  67-284,  C.B.  1967-2,  55,  provides  general  principles  applicable 
to  the  Federal  income  tax  treatment  of  income  received  by  Indians.  Section  II  of 
the  Revenue  Ruling  sets  forth  five  tests  that  must  be  met  for  such  income  to  be- 
i  excludable:  (1)  the  land  in  question  must  be  held  in  trust  by  the  United  States 
1  Government;  (2)  such  land  must  be  restricted  and  allotted  and  held  for  an  in- 
dividual noncompetent  Indian;    (3)   the  income  must  be  derived  directly  from 
I  the  land;  (4)  the  statute,  treaty  or  other  authority  involved  must  evidence  con- 
'  gressional  intent  that  the  allotment  be  used  as  a  means  of  protecting  the  Indian 
'  until  such  time  as  he  becomes  competent ;  and  (5)  the  authority  in  question  must 
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contain  language  indicating  clear  congressional  intent  that  the  land,  until  con- 
veyed in  fee  simple  to  the  allottee,  is  not  to  be  subject  to  taxation. 

The  question  to  be  resolved  in  the  instant  case  is  whether  the  payments  are  '■ 
"derived  directly  from  the  land"  as  that  term  is  used  in  Revenue  Ruling  67-284. 

Payments  "derived  directly  from  the  land"  include  such  items  as  rentals  (in- 
cluding crop  rentals),  royalties,  proceeds  from  the  sale  of  natural  resources  on 
the  land  and  from  the  sale  of  cattle  and  other  livestock  raised  on  the  land,  and 
income  from  the  sale  of  crops  grown  on  the  land  or  from  the  use  of  the  land  for 
grazing  purposes.  Revenue  Ruling  56-342,  C.B.  1956-2,  20,  as  amplified  by  Rev- 
enue Ruling  62-16,  C.B.  1962-1,  7. 

Under  the  programs  administered  in  the  instant  case,  the  payments  are  made 
to  the  noncompetent  Indians  for  agreeing  to  use  the  land  in  certain  ways,  and 
for  agreeing  not  to  use  the  land  in  certain  ways.  Therefore,  these  payments  are 
considered  to  be  income  "derived  directly  from  the  land"  to  the  same  extent  as 
would  be  rentals  of  the  land,  or  the  proceeds  of  sale  of  crops  grown  on  the  land, 
and  are  excludable  from  the  Indians'  gross  income  for  Federal  income  tax 
purposes. 

26  CFR  1.61-1:  Gross  income 

The  headright  income  from  tribal  mineral  interests  held  in  trust  by  the  United 
Slates  for  a  non-competent  Osage  Indian  is  not  includible.  In  his  gross  income ; 
I.T.  1834  revoked. 

Advance  has  been  requested  whether  Osage  headright  income  derived  from 
tribal  mineral  interests  and  held  in  trust  by  the  United  States  in  includible  in 
the  gross  income  of  a  noncompetent  Osage  Indian  beneficiary. 

The  taxpayer  in  this  case  is  an  adult  Osage  Indian  who  has  never  received 
a  certificate  of  competency.  He  inherited  an  interest  in  the  Osage  tribal  trust 
fund.  During  the  taxable  year  under  consideration,  his  individual  trust  account 
was  credited  with  mineral  headright  income  that  was  not  distributed  to  him. 

Under  the  Osage  Allotment  Act  of  June  28,  1906,  34  Stat.  539,  the  tribal  lands 
and  funds  were  equally  divided  among  the  members  of  the  Osage  Tribe.  The 
lands  were  allotted  directly  to  individuals,  subject  to  the  terms  of  the  Act. 
However,  under  a  proviso  contained  in  section  2  of  the  Act,  the  distributions  of 
such  lands  were  subject  to  the  reservation  of  the  entire  mineral  interest  to  the 
Osage  Tribe.  The  mineral  interests  were  evenly  divided  among  the  members  of 
the  Osage  Tribe,  then  living,  through  the  provision  for  "headrights."  which  is  the 
term  used  to  describe  a  right  to  a  share  of  the  distributable  income  from  the 
minerals  plus  a  reversionary  title  to  a  like  share  of  the  minerals  whenever  the 
mineral  trust  terminates.  Section  4  of  the  Act  requires  that  royalties  derived 
from  minerals  extracted  from  the  land  be  placed  in  the  Treasury  of  the  United 
States  and  held  in  trust  for  the  individual  members  of  the  tribe  subject  to 
periodic  distributions. 

In  the  case  of  Hayes  Big  Eagle,  et  al.  v.  United  States,  300  F.  2d  765  (1962), 
the  facts  were  similar  to  those  involved  in  the  instant  case.  The  plaintiffs  were 
all  fullblood,  noneompetent  Osage  Indians  and  the  issue  was  whether  mineral 
headright  income  derived  from  royalties  and  credited  by  the  United  States  to 
each  plaintiff's  individual  trust  account  was  includible  in  his  gross  income.  The 
United  States  Court  of  Claims  held  that  the  income  involved  in  that  case  was  not 
subject  to  Federal  income  taxation  because  certain  amendments  to  the  Osage 
Allotment  Act,  45  Stat.  1478.  section  1,  and  52  Stat.  1034.  section  8,  contained 
language  that  implicitly  exempted  Osage  mineral  headright  income  from  Fed- 
eral income  taxation.  Accord,  Harry  Red  Eagle,  et  ujc.  v.  United  States,  300  F.  2d 
772  (1962). 

Since  the  relevant  facts  involved  in  the  instant  case  are  substantially  the 
same  as  those  involved  in  the  Hayes  Big  Eagle  case,  it  is  held  that  the  Osage 
headright  income  held  in  trust  for  the  taxpayer  by  the  United  States  is  not 
includible  in  his  gross  income  for  Federal  income  tax  purposes.  However,  no 
implication  is  intended  that  noncompetent  Indians  are  generally  or  presumptively 
exempt  from  Federal  income  tax,  in  the  absence  of  a  specific  exemption  created  by 
statute,  treaty  or  other  authority.  See  Squire  v.  Hortov  Capoeinav,  351  U.S.  1,  6 
(1956),  Ct.  D.  1796.  C.B.  1956-1,  605:  Federal  Power  Commission  v.  Tv.scarora 
Indian  Nation.  362  U.S.  99,  115-119  (1962)  :  and  Rev.  Rul.  67-284  C.B.  l°67-2,  55. 

IT.  1834,  C.B.  II-2,  62  (1923),  which  contains  a  contrary  conclusion,  is  hereby 
revoked. 
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SECTION    61.    GEOSS   INCOME   DEFINED 

16  CFR  1.61-1:  Gross  income 

Indians ;  income  from  trusteed  lands.  The  Revenue  Service  will  follow  the 
lecision  in  Stevens  that  income  derived  directly  from  restricted  land  purchased 
>y  the  Secretary  of  the  Interior  on  behalf  of  individual  Indians  and  held  in 
:rust  by  the  U.S.  solely  for  their  benefit  under  statutes  constructed  to  provide 
ax  exemption  for  Indian  property  is  exempt  from  Federal  income  tax  regard- 
ess  source  of  the  funds  used  to  purchase  the  land;  Rev.  Ruls.  62-16  and 
37-254  modified. 

The  Internal  Revenue  Service  will  follow  the  holding  in  Stevens  v.  Conunis- 
doner,  452  F.  2d  741  (9th  Cir.  1971),  that  income  derived  directly  from  restricted 
.and  purchased  by  the  Secretary  of  the  Interior  on  behalf  of  individual  Indians 
under  section  5  of  the  Indian  Reorganization  Act  of  1934,  48  Stat.  985,  25  U.S.C. 
section  465  (1970),  and  held  in  trust  by  the  United  States  solely  for  the  benefit 
3f  such  individual  Indians  under  statutes  that  have  been  construed  to  provide 
:ax  exemption  for  Indian  property,  such  as  the  General  Allotment  Act  of  1887, 
24  Stat.  388,  25  U.S.C.  section  331  et  seq.,  (1970),  is  exempt  from  the  Federal 
income  tax  regardless  of  the  source  of  the  funds  used  to  purchase  the  land. 

Rev.  Rul.  62-16,  1962-1  C.B.  7.  held,  in  effect,  that  the  exemption  described 
above  is  not  applicable  where  the  Indian  obtained  his  interest  in  the  land  through 
m  arm's  length  purchase.  This  position  was  reconsidered  in  Rev.  Rul.  67-284, 
L967-2  C.B.  55,  in  view  of  transactions  by  noncompetent  Indians  to  make  intra- 
family  transfers  of  allotments  or  to  assist  needy  Indians  in  acquiring  small 
amounts  of  land  with  restricted  funds.  Rev.  Rul.  67-2S4  holds  that  income  will 
retain  its  exempt  status  where  restricted  allotted  land  is  acquired  for  the  above 
purposes  by  Deed  Form  5-183b,  thereby  modifying  Rev.  Rul.  62-16. 

Rev.  Rul.  62-16  and  Rev.  Rul.  67-284  are  modified  to  eliminate  the  holdings 
that  income  derived  directly  from  purchased  allotted  land  held  in  trust  by  the 
United  States  for  the  benefit  of  the  Indians  is  not  exempt  from  income  tax. 

SECTION    205  5.    TRANSFERS    FOR   PUBLIC,    CHARITABLE,    AND    RELIGIOUS    USES 

26  CFR  20.2055-1:  Deduction  for  transfers  for  public,  charitable,  and  religious 
uses; in  general 

(Also  Section  103 ;  1.103-1)  : 

Charitable  deduction ;  bequest  to  Zuni  Indian  Pueblo.  The  Zuni  Indian 
Pueblo  of  New  Mexico  is  not  a  political  subdivision  of  the  U.S.,  the  State  of 
New  Mexico,  or  a  territory,  and  a  decedent's  bequest  to  the  Pueblo  is  not  allow- 
able as  a  charitable  deduction  under  section  2055(a)  (1)  of  the  Code.  Rev.  Rul. 
38-251  modified. 

Advice  has  been  requested  whether  a  bequest  of  one-third  of  a  decedent's 
residuary  estate  to  the  Zuni  Indian  Pueblo,  Zuni,  New  Mexico,  qualifies  for  the 
charitable  deduction  allowable  under  section  2055(a)  of  the  Internal  Revenue 
Code  of  1954. 

The  Zuni  Indian  Pueblo  is  a  recognized  Indian  tribe  organized  under  a  Con- 
stitution ratified  by  the  Indians  of  the  Pueblo  on  July  9,  1970.  On  August  13, 
L970.  the  Secretary  of  the  Interior  approved  the  Constitution  of  the  Zuni  Indian 
Pueblo  under  authority  of  section  16  of  the  Act  of  June  18,  1934  (48  Stat.  984), 
as  amended  by  the  Act  of  June  15, 1935  (49  Stat.  378). 

Section  2055(a)  (1)  of  the  Code  provides  that  the  value  of  a  decedent's  tax- 
able estate  shall  be  determined  by  deducting  from  the  value  of  the  gross  estate 
the  amount  of  all  bequests,  legacies,  devises,  or  transfers  to  or  for  the  use  of 
the  United  States,  any  State.  Territory,  and  political  subdivision  thereof,  or  the 
District  of  Columbia,  for  exclusively  public  purposes. 

The  Zuni  Indian  Pueblo  is  neither  the  United  States  nor  the  District  of 
Columbia.  Neither  is  it  a  State  or  Territory.  Ex  parte  Morgan,  20  F.  298  (W.  D. 
Ark.  1883)  Thus,  in  order  for  the  bequest  to  be  deductible  under  section  2055 
;(a)  (1)  of  the  Code,  the  Zuni  Indian  Pueblo  must  qualify  as  a  political  sub- 
division of  the  United  States,  a  State,  or  a  Territory  within  the  meaning  of  this 
section. 

Neither  the  Code  nor  the  regulations  contain  a  definition  of  the  term  "polit- 
iical  subdivision'  for  the  purposes  of  section  2055(a)  (1)   of  the  Code,  nor  has 
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there  been  a  judicial  definition  of  the  term.  However,  the  term  has  long  ha< 
a  consistent  definition  in  income  and  excise  tax  provisions : 

The  term  ''political  subdivision"  is  broad  and  comprehensive  and  denotes  an 
division  of  the  State  made  by  the  proper  authorities  thereof,  acting  within  thei 
constitutional  power  for  the  purpose  of  carrying  out  a  portion  of  those  function 
of  the  State  which  by  long  usage  and  the  inherent  necessities  of  governme? 
have  always  been  regarded  as  public.  30  O.A.G.  252.  253  (1914) . 

See  also  38  O.A.G.  563  (1937)  :  sec.  1.103-1,  Income  Tax  Regulations. 

Indian  pueblos,  just  as  other  Indian  tribes,  have  a  uniue  position  in  the  Unite 
States  and  much  has  been  written  with  respect  to  their  status  under  our  Gov 
eminent.  In  the  early  case  of  Worcester  v.  Georgia,  31  U.S.  515  (1832),  Chie 
Justice  Marshall  recognized  that  Indian  tribes  had  always  been  considered  a. 
distinct  political  communities.  Again,  in  United  States  v.  Kagama,  118  U.S.  375 
381  (1866),  the  Court  described  their  status  in  tbe  following  language: 

*  *  *  They  were,  and  always  have  been,  regarded  as  having  a  semi-independeiv, 
position  when  they  preserved  their  tribal  relations;  not  as  States,  not  as  na 
tions,  not  as  possessed  of  the  full  attributes  of  sovereignty,  but  as  a  separate 
people,  with  the  power  of  regulating  their  internal  and  social  relations,  and  thus 
far  not  brought  under  the  laws  of  the  Union  or  of  the  State  within  whose 
limits  they  reside. 

More  recently,  the  status  of  Indian  pueblos  or  tribes,  preserving  their  political 
entity  under  the  decisions  of  the  Supreme  Court,  has  been  summed  up  in  U.S. 
Interior  Department,  Federal  Indian  Laic  398  (1958),  as  follows: 

The  whole  course  of  judicial  decision  on  the  nature  of  Indian  tribal  powers  is 
marked  by  adherence  to  three  fundamental  principles:  (1)  An  Indian  tribe 
possessed,  in  the  first  instance,  all  the  powers  of  any  sovereign  state.  (2)  Conquest 
rendered  the  tribe  subject  to  the  legislative  power  of  the  United  States,  and; 
in  substance,  terminated  the  external  powers  of  sovereignty  of  the  tribe,  e.g.. 
its  power  to  enter  into  treaties  with  foreign  nations,  but  did  not  by  itself 
terminate  the  internal  sovereignty  of  the  tribe,  i.e.  its  powers  of  local  self- 
government.  (3)  These  internal  powers  were,  of  course,  subject  to  qualification 
by  treaties  and  by  express  legislation  of  Congress,  but,  save  as  thus  expressly 
qualified,  many  powers  of  internal  sovereignty  have  remained  in  the  Indian  tril>es 
and  in  their  duly  constituted  organs  of  government. 

The  powers  of  self-government  which  Indian  tribes  or  pueblos  exercise  stem 
from  their  original  sovereignty.  The  Supreme  Court  has  recognized  that  although 
these  powers  are  subject  to  the  paramount  authority  of  Congress,  such  powers 
do  not  spring  from  the  United  States,  Talton  v.  Mayes,  163  U.S.  376  (1896). 

These  declarations  by  the  Supreme  Court  have  been  adhered  to  in  a  long  line 
of  cases.  See  Native  American  Church  v.  Navajo  Tribal  Council,  272  F.  2d  13j 
(1959) .  and  the  cases  cited  therein. 

For  similar  reasons,  Pueblos  of  New  Mexico  do  not  derive  their  governmental 
power  from  the  State  of  Xew  Mexico.  See  United  States  v.  Sandoval,  231  U.S.  28 
(1913)  ;  Your  Food  Stores.  Inc.  v.  Village  of  Espanola.  361P.2d  950  (1961).  In 
the  case  of  Toledo  v.  Puehlo  de  Jemez,  119  F.  Supp.  429  (D.C.  N.  Mex.  1954),  it- 
was  argued  that  the  Pueblo  was,  in  effect,  a  political  subdivision  of  the  State 
of  New  Mexico,  by  virtue  of  section  54-1601,  New  Mexico  Statutes.  1941  (now 
section  51-17-1).  Under  this  provision  of  the  statute,  all  of  the  Pueblos  of  New 
Mexico  were  constituted  bodies  politic  and  corporate  with  the  right  to  sue  and 
be  sued  in  certain  types  of  cases.  However,  the  court  stated  in  Toledo  at  page 
432: 

*  *  *  the  New  Mexico  Statute  does  not  purport  to  vest  any  governmental 
powers,  rights  or  duties  in  the  Pueblos  of  New  Mexico  which  nre  dependent 
Indian  communities.  Indian  Tribes,  under  the  guardianship  of  the  United 
States  *  *  * 

At  least  since  the  Sandoval  decision  in  1913,  it  has  been  clear  that  the  Pueblos 
do  not  derive  their  governmental  powers  from  the  State  of  New  Mexico.  It  has. 
indopd.  been  held  that  the  powers  of  an  Indian  tribe  do  not  spring  from  the 
United  States  although  they  are  subject  to  the  paramount  authority  of  Congress. 
Talton  v.  Maye,  163  U.S.  376.  16  S.  Ct.  986.  41  L.  Ed.  196. 

In  view  of  the  foregoing,  it  is  concluded  that  the  Zuni  Indian  Pueblo  is  not 
a  political  subdivision  of  the  United  States,  the  State  of  New  Mexico,  or  a 
Territory  as  that  term  is  used  in  section  2055(a)  (1)  of  the  Code.  Accordingly, 
the  value  of  decedent's  bequest  to  the  Zuni  Indian  Pueblo  is  not  deductible  under 
section  2055(a)  (1)  of  the  Code. 
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,  Rev.  Eul.  68-231,  196S-1  C.B.  4S.  in  holding  that  the  interest  on  obligations 
issued  by  the  Swinomish  Indian  Tribal  Community  is  not  excludable  from  the 
gro^s  income  of  the  recipient  under  section  103  of  the  Code,  states  that  "the 
powers  of  the  Tribal  Community  are  delegated  to  it  by  the  United  States  Gov- 
ernment rather  than  the  State  of  Washington  in  which  it  is  located'"  and  that 
"since  it  exercises  its  governing  powers  by  virtue  of  Federal,  rather  than  State 
authority,  the  bonds  in  question  are  not  issued  on  behalf  of  the  State  within 
the  meaning  of  the  regulations."  These  statements  are  misleading  in  that  they 
suggest  that  the  Indian  tribe  is  a  political  subdivision  of  the  United  States,  in 
contradiction  to  the  conclusion  set  forth  above. 

Rev.  Rul.  68-231  is  modified  to  remove  the  language  relating  to  the  derivation 
of  Indian  powers  that  implies  that  an  Indian  tribe  is  a  political  subdivision  of 
the  United  States. 


[S.  2GG4,  94th  Cong.,  2d  sess.] 

A  BILL  To  amend  the  Internal  Revenue  Code  of  1954  to  provide  the  same  tax  exemptions 
and  general  tax  treatment  to  Indian  tribes  performing  governmental  functions  as  are 
applicable  to  other  governmental  units 

Be  it  enacted  oy  the  Senate  and  Hou.se  of  Re  pre  .sent  at  Ives  of  the  United  States 
of  America  in  Congress  assembled,  That  (aj  this  Act  may  be  cited  as  "The  Indian 
Tribal  Government  Tax  Status  Act". 

(b)  Whenever  in  this  Act  an  amendment  is  made  to  a  section  or  other  provi- 
sion, the  amendment  is  to  a  section  or  other  provision  of  the  Internal  Revenue 
Code  of  1954. 

SEC.  2.  FINANCING  AND  DECLARATION  OF  PURPOSE. 

The  Congress  finds  that — 

(a)  the  governmental  status  and  powers  of  Indian  tribes  have  been  re- 
peatedly recognized  and  affirmed  by  the  Congress,  the  executive  branch,  and 
the  courts  from  the  earliest  days  of  the  Republic,  and 

(b)  notwithstanding  such  recognition,  Indian  tribes  are  subject  to  certain 
Federal  taxes  from  Which  States  and  subdivisions  <-i  States  are  exempt,  and 

(c)  the  exemption  of  Indian  tribal  governments  from  such  taxes  would  be 
consistent  with  the  Federal  laws  and  treaties  recognizing  the  governmental 
status  of  Indian  tribes  and  with  the  role  of  Indian  tribes  in  providing  public 
service  to  Indians. 

SEC.  3.  RETIREMENT  INCOME. 

Subsection  (f)  of  section  37  ( relating  to  the  credit  given  for  rereipt  of  retire- 
ment income  from  a  public  retirement  system)   is  amended  by  inserting  after 
"a  possession  of  the  United  States",  "an  eligible  Indian  tribe,". 
SEC.  4.  CONTRIBUTIONS  TO  CANDIDATES  FOR  PUBLIC  OFFICE. 

Paragraph  (4)  of  subsection  (c)  of  section  41  (relating  to  the  credit  given  for 
political  contributions)  is  amended  by  striking  out  the  word  "Stares'"  and  insert- 
ing in  lieu  thereof  "States,  eligible  Indian  tribes". 

SEC.  5.  INTEREST  ON  GOVERNMENTAL  OBLIGATIONS. 

Section  103  (relating  to  the  exclusion  from  taxation  of  interest  on  certain 
governmental  obligations)  is  amended  in  the  following  respects  : 

(a)  Section  103(a)  is  amended  by  striking  out  "or  a  possession  of  the  United 
States,"  in  paragraph  (1)  and  inserting  in  lieu  thereof  "a  possession  of  the  United 
States,  or  an  eligible  Indian  tribe,". 

(b)  Subparagraph  (A)  of  paragraph  (3)  of  subsection  (c)  of  section  103  is 
amended  by  inserting  after  "a  governmental  unit",  "(including  an  eligible  Indian 
tribe)". 

(c)  Section  103(c)  is  amended  by  inserting  at  the  end  thereof  the  following 
new  paragraph : 

"(8)  Boxds  issued  by  eligible  INDIAN  TUIRE. — Irrespective  of  any  other 
provisions  of  this  subsection,  any  industrial  development  bond  issued  by  an 
eligible  Indian  tribe  shall  be  treated  as  an  obligation  not  described  in  sub- 
section (a)  (1),  if  all  or  any  part  of  the  proceeds  of  which  are  to  be  used  in 
any  trade  or  business  carried  on  outside  of  the  area  reserved  by  Federal 
statute  or  treaty  to  the  Indian  tribe  issuing  the  bond.". 
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SEC.  6.  SCHOLARSHIPS  AND  FELLOWSHIP  GRANTS. 

Subparagraph  (A)  (iv)  of  paragraph  (2)  of  subsection  (b)  of  section  117 
(relating  to  the  exclusion  of  scholarships  and  fellowship  grants  from  gross  in- 
come) is  amended  by  striking  out  "or  a  possession  of  the  United  States,"  and 
inserting  in  lieu  thereof  "possession  of  the  United  States,  or  an  eligible  Indian 
tribe,". 

SEC.  7.  DEDUCTION  FOR  TAXES. 

Paragraph  (3)  of  subsection  (b)  of  section  164  (relating  to  the  deduction  of 
certain  taxes  for  Federal  income  tax  purposes)  is  amended  by  inserting  after 
"a  possession  of  the  United  States,"  "An  eligible  Indian  tribe,". 

SEC.  8.  CHARITABLE  CONTRIBUTIONS. 

Subsection  (c)  of  section  170  (denning  the  term  "charitable  contribution") 
is  amended  by  inserting  after  "a  possession  of  the  United  States,"  in  paragraph 
(1)  "an  eligible  Indian  tribe,"  and  by  striking  out  "or  any  possession  of  the 
United  States;"  in  paragraph  (2)  (A)  and  inserting  in  lieu  thereof  "any  posses- 
sion of  the  United  States,  or  any  eligible  Indian  tribe ;". 

SEC.  9.  TAXATION  OF  EMPLOYEE  ANNUITIES. 

Subparagraph  (A)  (ii)  of  paragraph  (1)  of  subsection  (b)  of  section  403 
(relating  to  the  taxation  of  contributions  of  certain  employers  for  employee 
annuities)  is  amended  by  inserting  after  "a  political  subdivision  of  a  State,"  "an 
eligible  Indian  tribe,". 

SEC.  10.  TAX  ON  CERTAIN  UNRELATED  BUSINESS  INCOME. 

'Subparagraph  (B)  of  paragraph  (2)  of  subsection  (a)  of  section  511  (relating 
to  the  taxation  of  colleges  or  universities  that  are  agencies  or  instrumentalities 
of  governments  or  their  political  subdivisions)  is  amended  by  inserting  at  the 
end  thereof  the  following  new  sentence :  "For  purposes  of  this  subparagraph,  an 
eligible  Indian  tribe  shall  be  deemed  a  government". 

SEC.  11.  TRANSFERS  FOR  PUBLIC  USES. 

Paragraph  (1)  of  subsection  (a)  of  section  2055  (relating  to  deductions  from 
taxable  estates  of  transfers  to  certain  governmental  bodies)  is  amended  by  in- 
serting after  "Territory,"  "eligible  Indian  tribes,". 

SEC.  12.  CHARITABLE  AND  SIMILAR  GIFTS. 

Section  2522  (relating  to  deductions  from  taxable  gifts  of  the  amounts  of  gifts 
to  governmental  bodies)  is  amended  in  the  following  respects : 

(a)  Paragraph  (1)  of  section  2522(a)  is  amended  by  inserting  after  "Terri- 
tory," "eligible  Indian  tribe,". 

(b)  Paragraph  (1)  of  section  2522(b)  is  amended  by  inserting  after  "Terri- 
tory" "eligible  Indian  tribe,". 

SEC.  13.  RETAILERS'  EXCISE  TAX. 

Section  4055  ( relating  to  exemptions  from  the  retailers'  excise  tax )  is  amended 
by  inserting  after  "Territory  of  the  United  States,"  "eligible  Indian  tribe,". 

SEC.  14.  MANUFACTURERS'  EXCISE  TAX. 

Subsection  (a)  of  section  4221  (relating  to  exemptions  from  the  manufac- 
turers' excise  tax)  is  amended  by  striking  out  the  word  "or"  at  the  'end  of  para- 
graph (4),  inserting  the  word  "or"  at  the  end  of  paragraph  (5),  and  by  inserting 
the  following  new  paragraph : 

"  (6)  to  an  eligible  Indian  tribe  for  its  exclusive  use,". 

SEC.  15.  REGISTRATION. 

Paragraph  (1)  of  subsection  (b)  of  section  4222  (relating  to  registration  for 
certain  tax-free  sales)  is  amended  by  striking  out  "or  local  government"  in  each 
instance  it  appears  and  inserting  in  lieu  thereof  ",  local  government,  or  eligible 
Indian  tribe". 
SEC.  16.  SERVICES  AND  FACILITIES  TAX. 

Section  4292  (relating  to  exemption  from  the  communications  excise  tax)  is 
amended  by  inserting  after  "Territory  of  the  United  States,"  "eligible  Indian 
tribe,". 

SEC.  17.  DEFINITIONS. 

Paragraph  (1)  of  subsection  (c)  of  section  4482  (relating  to  definitions  with 
reference  to  the  use  tax  on  certain  highway  motor  vehicles)  is  amended  by  in- 
serting after  "a  Territory  of  the  United  States,"  "an  eligible  Indian  tribe,". 
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SEC.  18.  DISQUALIFIED  PERSON. 

Paragraph  (5)  of  subsection  (c)  of  section  4946  (relating  to  the  definition  of 
"government  official"  for  purposes  of  the  taxes  on  self -dealing  between  a  private 
foundation  and  a  disqualified  person)  is  amended  by  inserting  after  "possession 
of  the  United  States,"  "eligible  Indian  tribe,". 

SEC.  19.  CERTAIN  TAXES  ON  SALES  AND  SERVICES. 

Subparagraph  (C)  of  paragraph  (2)  of  subsection  (b)  of  section  6416  (relating 
to  overpayments  of  certain  taxes  on  sales  and  services)  is  amended  by  striking 
out  "or  local  government"  in  each  instance  in  which  it  appears  and  inserting  in 
lieu  thereof  ",  local  government,  or  eligible  Indian  tribe  or  subdivision  thereof". 

SEC.  20.  GASOLINE  USED  ON  FARMS. 

Subparagraph  (A)  of  paragraph  (1)  of  subsection  (h)  of  section  6420  (relat- 
ing to  payments  by  the  Secretary  in  connection  with  gasoline  used  on  farms)  is 
amended  by  striking  out  "or  an  agency  or  instrumentality  of  one  or  more  States 
or  political  subdivisions,"  and  inserting  in  lieu  thereof  "an  agency  or  instru- 
mentality of  one  or  more  States  or  political  subdivisions,  or  an  'eligible  Indian 
tribe  or  subdivision  thereof,". 

SEC.  2.1  GASOLINE    USED    FOR   CERTAIN    NONHIGHWAY   PURPOSES    OR    BY    LOCAL 
TRANSIT  SYSTEMS. 

Subparagraph  (A)  of  paragraph  (1)  of  subsection  (i)  of  section  6421  (relat- 
ing to  payments  by  the  Secretary  in  connection  with  gasoline  used  for  certain 
nonhighway  purposes  or  by  local  transit  systems)  is  amended  by  striking  out 
"or  an  agency  or  instrumentality  of  one  or  more  States  or  political  subdivisions," 
and  inserting  in  lieu  thereof  "an  agency  or  instrumentality  of  one  or  more  States 
or  political  subdivisions,  or  an  eligible  Indian  tribe  or  subdivision  thereof,". 

SEC.  22.  LUBRICATING  OIL  NOT  USED  IN  HIGHWAY  MOTOR  VEHICLES. 

Subparagraph  (A)  of  paragraph  (1)  of  subsection  (g)  of  section  6424  (relat- 
ing to  payments  by  the  Secretary  in  connection  with  certain  lubricating  oil  used 
otherwise  than  in  a  highway  motor  vehicle)  is  amended  by  striking  out  "or  an 
agency  or  instrumentality  of  one  or  more  States  or  political  subdivisions."  and 
inserting  in  lieu  thereof  "an  agency  or  instrumentality  of  one  or  more  States  or 
political  subdivisions,  or  an  eligible  Indian  tribe  or  subdivision  thereof,". 

SEC.  23.  FUELS  NOT  USED  FOR  TAXABLE  PURPOSES. 

Subparagraph  (A)  of  paragraph  (1)  of  subsection  (f)  of  section  6427  (relat- 
ing to  payments  by  the  Secretary  in  connection  with  fuels  not  used  for  taxable 
purposes)  is  amended  by  striking  out  "or  any  agency  or  instrumentality  of 
one  or  more  States  or  political  subdivisions,"  and  inserting  in  lieu  thereof 
"any  agency  or  instrumentality  of  one  or  more  States  or  political  subdivisions, 
or  any  eligible  Indian  tribe  or  subdivision  thereof,". 

SEC.  24.  DEFINITION  OF  ELIGIBLE  "INDIAN  TRIBE". 

Subsection  (a)  of  section  7701  is  amended  by  inserting  at  the  end  thereof  the 
following  new  paragraph : 

"(35)  Eligible  Indian  Tribe. — The  term  'eligible  Indian  tribe'  means  any 
federally  or  State  recognized  tribe,  band,  or  group  of  Indians  or  Alaskan 
Natives,  including  those  tribes,  bands,  or  groups  terminated  since  1940,  which 
is  recognized  by  the  Secretary  of  the  Treasury  as  performing  governmental 
functions." 

SEC.  25.  EFFECTIVE  DATES. 

(a)  The  amendments  made  by  sections  3  through  10  of  this  Act  shall  apply 
to  taxable  years  beginning  after  the  date  of  enactment  of  this  Act. 

(b)  The  amendments  made  by  section  11  of  this  Act  shall  apply  to  estates  of 
decedents  dying  on  or  after  the  date  of  enactment  of  this  Act. 

after  the  date  of  enactment  of  this  Act. 

(c)  The  amendments  made  by  section  12  of  this  Act  shall  apply  to  gifts  made 
after  the  date  of  enactment  of  this  Act. 

(d)  The  amendments  made  by  sections  13  through  16  and  18  through  23 
of  this  Act  shall  apply  to  transactions  occurring  on  or  after  the  first  day  of 
the  first  month  which  begins  more  than  20  days  after  the  date  of  enactment  of 
this  Act. 

(e)  The  amendment  made  by  section  17  of  this  Act  shall  apply  to  use  during 
and  after  the  first  month  beginning  more  than  20  days  after  the  date  of  enactment 
of  this  Act. 
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Department  of  tiik  Treasury, 
Washington,  B.C.,  August  19, 1076. 
Hon.  Al  Ullman, 

Chairman,  Committee  on  Ways  and  Means,  House  of  Representatives, 
Washington,  B.C. 

Dear  Mr.  Chairman:  Enclosed  is  a  copy  of  a  memorandum  which  contains 
the  position  of  the  Administration  on  the  following  tax  hills  : 
H.R.  1143  H.R.  13532 

H.R.  34*7  H.R.  14857 

H.R.  8G43  H.R.  13G49 

H.R.  8989  H.R.  14135 

H.R.  11134  H.R.  14880 

H.R.  11436 
A  hearing  is  scheduled  on  these  hills  before  the  House  "Ways  and  Means  Com- 
mittee on  August  26, 1976. 

The  Office  of  Management  and  Budget  has  advised  the  Treasury  Department 
that  there  is  no  objection  from  the  standpoint  of  the  Administration's  program 
to  the  presentation  of  this  memorandum. 
Sincerely  yours, 


Charles  M.  "Walker. 


Enclosure. 


H.R.  8989  (Mr.  Ullman) 

TAX    STATUS    OF   INDIAN    TRIRES 

Description 

This  bill  would  provide  the  same  tax  treatment  for  recognized  Indian  tribes 
as  is  applicable  to  other  governmental  units.  For  example,  the  bill  extends  the 
political  contributions  tax  credit  and  deduction,  established  by  sections  41  and 
218,  respectively,  to  contributions  to  candidates  in  Indian  tribal  elections.  The 
bill  extends  the  section  164  deduction  for  taxes  to  taxes  paid  to  recognized  In- 
dian tribes  and  extends  to  Indian  tribes  the  exemption  from  certain  excise  and 
user  taxes  accorded  other  governmental  units. 

A  major  effect  of  the  bill  would  be  to  permit  recognized  Indian  tribes  to  issue 
tax  exempt  obligations  under  section  103.  In  the  case  of  industrial  development 
bonds,  however,  the  exemption  would  apply  only  if  all  of  the  proceeds  of  the 
bonds  are  used  within  "the  area  reserved  by  Federal  statute  or  treaty  to  the 
Indian  tribe  issuing  the  bond." 

For  purposes  of  all  of  these  provisions,  "recognized  Indian  tribes"  would  be 
defined  to  mean  "any  tribe,  band,  community,  village,  or  group  of  Indians  or 
Alaska  Natives  which  is  recognized  by  the  Secretary,  after  consultation  with 
the  Secretary  of  the  Interior,  as  performing  governmental  functions." 

Revenue  Estimate 

The  revenue  impact  of  this  bill  cannot  be  effectively  calculated. 
Analysis 

The  bill  is  founded  on  the  premise  that  Indian  tribes  have  long  been  recog- 
nized to  have  governmental  status  and  powers.  Thus,  it  is  argued  that  they 
should  be  accorded  the  same  tax  treatment  as  other  governmental  units. 

The  definition  of  "recognized  Indian  tribes"  in  the  bill  would  render  a  great 
numy  small  Indian  groups  eligible  for  special  tax  treatment.  Experience  under 
the  State  and  Local  Fiscal  Assistance  Act  of  1972  provides  some  guide  to  what 
groups  would  be  eligible.  Section  108(b)  (4)  of  that  Act  provides  a  separate  en- 
titlement for  any  "Indian  tribe  or  Alaskan  native  village  which  has  a  recognized 
governing  body  which  performs  substantial  governmental  functions."  Under  this 
definition,  which  appears  somewhat  stricter  than  that  contained  in  the  bill,  347 
Indian  groups  are  presently  listed  as  eligible  for  revenue  sharing  entitlements. 
These  include  about  25  rancherias,  pueblos,  and  tribal  councils  with  from  1  to  20 
members. 

Indian  tribes  already  receive  a  substantial  tax  benefit  in  that  the  income  from 
reservation  lands  is  tax  exempt.  Of  course,  the  proponents  of  the  bill  rightly  point 
out  that  states  and  municipalities  receive  a  similar  tax  exemption. 

The  Treasury  Department  is  particularly  concerned  by  the  proposed  extension 
of  the  ability  to  issue  tax  exempt  bonds.  In  recent  years  the  increased  volume  of 
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tax-exempt  financing  (particularly  industrial  development  bonds),  combined 
with  the  effects  of  inflation,  have  led  to  increasingly  higher  interests  rates  on 
tax-exempt  obligations  and  a  decline  in  the  spread  between  the  interest  paid  on 
such  obligations  and  comparable  taxable  funds.  This  has  meant  an  even  further 
decline  in  the  relative  savings  in  interest  costs  attributable  to  the  tax-exempt 
status  of  these  obligations,  and  greater  iinancing  costs  for  traditional  governmen- 
tal activities  of  state  and  local  governments.  The  Treasury  Department  has  gen- 
erally opposed  extending  tax-exempt  financing  beyond  its  existing  scope. 

Administration  Position 

The  Administration  would  not  oppose  the  bill  if  the  definition  of  "recognized 
Indian  tribes"  is  restricted  to  those  tribes  performing  substantial  governmental 
functions  and  specific  criteria  are  included  for  determining  what  constitutes  per- 
formance of  substantial  governmental  functions.  For  example,  the  definition 
might  require  that  the  tribe  be  primarily  responsible  with  respect  to  its  members 
for  the  provision  of  a  minimum  number  of  specified  government  services,  such  as 
police  and  fire  protection,  courts  and  corrections,  health  and  social  services, 
sewage  disposal,  education,  and  recreation.  In  addition,  it  recommends  that  the 
provision  requiring  the  proceeds  of  industrial  development  bonds  to  be  used  within 
the  land  reserved  to  the  tribe  by  statute  or  treaty  be  expanded  to  include  reserva- 
tions created  by  Executive  Order  so  that  all  tribes  will  be  treated  equally  regard- 
less of  the  nature  of  the  act  creating  the  reservation. 

The  Administration  further  recommends  that  the  term  "Indian  Tribe"  be  sub- 
stituted where  the  term  "recognized  Indian  Tribe"  appears  in  the  bill.  The 
definition  in  section  24  should  be  correspondingly  changed  to  provide  for  a  deter- 
mination by  the  Secretary,  after  consultation  with  the  Secretary  of  th'e  Interior, 
that  the  tribe  performs  substantial  governmental  functions.  The  term  recognition 
has  many  connotations  in  Federal  Indian  policy  associated  with  the  provision  of 
services  by  the  Department  of  the  Interior.  It  would  be  misleading  and  inappro- 
priate to  create  a  new  designation  of  "recognized"  tribes  under  the  auspices  of 
the  Secretary  of  the  Treasury  when  alternative  wording  is  possible. 


B.  STATE  TAXATION  OF  INDIANS,  INDIAN  TRIBES,  AND  NON-INDIANS 
ON  INDIAN  RESERVATIONS 


To :  Task  Force  Members,  Task  Force  No.  9. 
From :  John  Saxon,  Legal  Intern,  Task  Force  No.  9. 
Date:  July  30, 1976. 

/.  State  Taxation  of  Indians  and  Indian  Tribes  on  Reservations 

(a)  Judicial  Foundations. — The  general  rule,  stated  in  McClana- 
han  v.  Ariz.  Tax  Comm.,  411  U.S.  164  (1973),  is  that  "Indians  anc 
Indian  property  on  an  Indian  reservation  are  not  subject  to  state  taxa- 
tion except  by  virtue  of  express  authority  conferred  upon  the  state 
by  Act  of  Congress." 

The  Supreme  Court,  in  McClanahan,  held  that  the  State  of  Arizona 
was  without  authority  to  impose  its  state  income  tax  on  the  income  ol 
a  Navajo  Indian  which  was  derived  from  sources  within  the  reserva 
tion.  In  reaching  its  decision,  the  court  employed  the  doctrine  of 
federal  preemption  which,  as  applied  to  state  taxation  of  Indians  on 
reservations,  holds  that  Congress,  by  virtue  of  its  constitutional  power 
to  regulate  commerce  with  the  Indians,  has  occupied  the  field  of 
Indian  affairs  to  the  exclusion  of  the  states.  Therefore,  a  state  has  no 
jurisdiction  over  Indians,  for  purposes  of  taxation  or  otherwise,  on 
a  reservation  except  where  Congress  has  relinquished  its  authority  and 
consented  to  the  exercise  of  jurisdiction  by  the  state.  In  reading  the 
treaties  and  federal  statutes  applicable  to  the  Navajo  reservation,  the 
court  found  that  Congress  had  undertaken  plenary  authority  over  the 
Navajo  Nation  and  had  not  relinquished  its  jurisdiction  over  the  reser 
vation  to  Arizona.  The  court  further  stated  that  the  doctrine  of  tribal 
sovereignty  was  important  not  because  it  provided  a  definitive  resolu- 
tion to  the  question  of  the  state's  authority  to  tax  reservation  Indians, 
but  because  it  served  as  background  against  which  the  applicable 
treaties  and  federal  statutes  were  to  be  construed. 

The  doctrine  of  federal  preemption  was  also  employed  to  strike 
down  Arizona's  gross  receipts  tax  as  applied  to  sales  made  by  a  licensed 
Indian  trader  to  reservation  Indians,  Warren  Trading  Post  Co.  v. 
Ariz.  State  Tax  Convm.*  380  U.S.  685  (1965) ,  since  regulation  of  Indian 
traders  is  vested  solely  in  the  federal  government. 

Doctrines  other  than  federal  preemption,  specifically  the  federal 
instrumentality  doctrine  and  the  non-interference  test,  were  advanced 
by  pve-McOlanahan  cases  as  the  basis  for  determining  the  validity  of 
state  taxation  of  reservation  Indians  but  are  no  longer  accepted  as  de- 
terminative of  the  issue.  The  federal  instrumentalitv  theory  was  relied 
upon  in  U.S.  v.  RicJcert.  188  U.S.  432  (1903) ,  which'held  that  state  tax- 
ation on  permanent  improvements  to  and  personal  property  used  on  In- 
dian trust  allotments  was  invalid.  The  Supreme  Court  reasoned  that 
the  Indian  land  allotment  program  was  a  federal  instrumentalitv  for 
the  achievement  of  federal  Indian  policies  designed  to  foster  the  assimi- 
lation and  economic  development  of  Indians.  Since  the  improvements  to 
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i  the  allotted  lands  and  the  personal  property  utilized  on  the  allotments 
were  as  essential  to  the  program  as  the  tax-exempt  allotment  itself, 
the  state  was  precluded  from  interfering  with  federal  policy  by  tax- 
ing the  instrumentality  for  its  achievement.  The  federal  instrument al- 
1  ity  doctrine  was  followed  in  a  long  line  of  cases  relating  to  attempts 
|  of  the  state  to  tax  non-Indian  lessees  of  Indian  lands  as  well  as  Indians 
themselves. 
Choctaw,  0.  <&  G.R.  Co.  v.  Harrison,  235  U.S.  292  (1914) ;  Indian 
\  Terr.  Oil  Co.  v.  Okla.,  240  US.  522  (1916) ;  Gillespie  v.  Okla.,  257  U.S. 
501   (1922)  ;  Childers  v.  Beaver,  270  U.S.  555  (1926).  However,  in 
i  Helvering  v.  Mountain  Producers  Corp..  303  U.S.  376  (1938),  which 
upheld  a  federal  tax  on  the  lessee  of  state  school  lands,  the  Supreme 
J  Court  expressly  overruled  Gillespie,  supra  (which  employed  the  fed- 
l  eral  instrumentality  doctrine  to  strike  down  a  state  tax  on  the  non- 
Indian  lessee  of  Indian  oil  and  gas  lands)  and  held  that  immunity  from 
taxation  by  virtue  of  operation  under  a  government  lease  cannot  be 
i  supported  where  the  alleged  interference  with  governmental  func- 
tions is  insubstantial,  indirect,  or  remote.  Okla.  Tax  Comm.  v.  U.S., 
319  U.S.  598  (1943)  cited  Mountain  Producers  Corp.,  supra  for  the 
proposition  that  the  federal  instrumentality  theory  has  been  re- 
t  nounced  as  a  basis  for  Constitutional  immunity  from  taxation  for  in- 
[  come  of  Indian  holdings  and  stated  that  Childers.  supra  (which  in- 
j  validated  an  Oklahoma  estate  tax  on  Indians)   had,  in  effect,  been 
i  overruled.1  The  Court  in  Agua  C client e  Band  v.  County  of  River- 
side, 442  F.2d  1184  (9th  Cir.  1971),  cert,  denied  405  U.S.  933  (1972). 2 
held  that  the  federal  instrumentality  doctrine  was  not  sufficient  to  ex- 
empt a  non-Indian  lessee  of  Indian  lands  from  a  state  leasehold  in- 
terest tax,  even  though  the  tax  had  an  impact  on  the  economic  devel- 
opment of  the  Indian  lessor,  since  the  imposition  of  an  increased 
financial  burden  upon  the  government  was  not  sufficient  to  vitiate  the 
tax.  And  in  Mescal cro  Apache  Tribe  v.  Jones.  411  U.S.  145  (1973)  3  the 
Supreme  Court  held  that  the  federal  instrumentality  doctrine  was  in- 
applicable in  the  case  of  a  state's  attempt  to  tax  an  off-reservation 
tribal  enterprise,  absent  an  expression  of  Congressional  intent  to  pre- 
clude such  taxation.  The  decline  of  the  federal  instrumentality  doc- 
trine ns  applied  to  non-Indians  and  Indians  off  the  reservation  sug- 
gests that  it  is  no  longer  a  sound  determinant  of  the  power  of  a  state 
to  tiX  reservation  Indians. 

The  non-interference  test  enunciated  in  WUliarns  v.  Lcc.  358  U.S.  217 
fl959)  is  the  third  theory  advanced  as  determinative  of  the  validity  of 
state  taxation  of  reservation  Indians  and  was  applied  bv  the  Arizona 
Supreme  Court  in  McClana7ian,  484  P.2d  221  (1971).  See  also  Gha- 
hate  v.  Bureau,  of  Revenue,  451  P.2d  1002  (KM.  1969).  Under  this 
theory  the  state  would  have  authority  to  tax  recordation  Indians  except 
where  such  taxation  would  interfere  with  the  tribe's  sovereignty  over 
its  members  and  territory.  On  appeal,  however,  the  U.S.  Supreme 
Court  limited  the  application  of  the  non-interference  test  to  those 
instances  involving  the  state's  attempt  to  exert  jurisdiction  to  tax  non- 

1lt  may  he  possible  to  distinguish  07;7a.  Tn.r  Comm.  from  crises  involving  state  taxation 
of  reservation  Indians  sriven  the  assimilated  character  of  the  Indians  involved  in  that 
rase  (spe  discussion  below  and  Part  III.  infra)  but  the  cases  above  indicate  that  its 
lanrnape  regarding:  the  viability  of  the  federal  instrumentality  doctrine  may  still  be  valid. 

3  Discussed  below.  Part  IT.  pajres  291-295 

3  Discussed  below.  Part  III.  pages  295-296. 
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Indians  on  reservations4  which  clashes  with  the  jurisdictional  claims 
of  the  tribe. 

Therefore,  the  validity  of  state  taxation  of  reservation  Indians  is 
determined  with  reference  to  the  doctrine  of  federal  preemption  (as 
opposed  to  the  federal  instrumentality  or  non-interference  theories), 
and  because  the  federal  government  has  preempted  the  field  of  Indian 
Affairs,  state  taxation  of  reservation  Indians  will  be  invalid  absent 
Congressional  consent  to  the  taxation.  The  question  then  becomes 
whether  or  not  Congress  has  authorized  state  taxation  in  specific 
instances. 

It  had  been  argued  that  Pub.  L.  83-280,  28  U.S.C.  1360  which  gave 
certain  states  civil  and  criminal  jurisdiction  over  Indian  reservations 
within  their  borders  was  a  manifestation  of  Congressional  consent  to 
the  extension  of  the  state's  powers  of  taxation  over  reservation  Indians. 
Omaha  Tribe  v.  Peters,  382  F.  Supp.  421  (D  Neb.  1974),  aff'd  516  F2d 
133  (8th  Cir.  19T5).  See  also,  Tonasket  v.  State,  488  P2d  281  (1971), 
varated  411  U.S.  451  (1973),  525  P2d  744,  754  (1974).  (Sales  to  non- 
Indians  by  Indian  retailer.)  However,  it  is  now  settled  law  that  Pub.  L. 
83-280  was  not  intended  as  authorizing  state  taxation  of  Indians  on 
Indian  property  within  reservation.  Bryan  v.  Itasco  Co.,  Minn.,  96  S. 
Ct.  2102  (1976).  The  decision  in  Peters,  supra  has  been  reversed  on  the 
basis  of  Bryan,  supra. 

One  line  of  cases,  however,  has  upheld  state  taxation  of  Indians  in 
regard  to  restricted  or  trust  property  derived  from  Indian  lands  even 
though  no  expression  of  Congressional  consent  to  the  assumption  of 
jurisdiction  by  the  state  to  tax  Indians  was  advanced  in  justification 
of  the  tax.  Oklahoma  Tax  Comm.  v.  U.S..  supra,  involved  a  state  inher- 
itance tax  on  the  transfer  of  the  estates  of  deceased  Indian  members  of 
the  Five  Civilized  Tribes.  The  estates  sought  to  be  taxed  were  com- 
prised of  restricted  property  including  land  exempt  from  direct  taxa- 
tion, land  not  exempt  from  direct  taxation,  restricted  cash  and  securi- 
ties held  by  the  federal  government,  and  personal  property.  The 
Supreme  Court  upheld  the  tax  as  it  applied  to  the  restricted  cash  and 
securities,  since  in  the  court's  opinion  the  restriction  on  alienation  of 
the  property  was  not.  without  more,  equivalent  to  a  grant  of  immunity 
from  the  estate  tax.  The  court  further  held  that  the  tax  was  not  invalid 
under  the  federal  instrumentality  doctrine.  West  v.  OMa.  Tax  Comm., 
334  U.S.  717  (1947) ,  held  that  a  state  inheritance  on  trust  property  con- 
sisting of  mineral  headrights  and  income  therefrom  in  the  estate  of  a 
deceased  Osage  Indian  was  valid  since  the  existence  of  the  trust  on  the 
part  of  the  federal  government  was  not  sufficient  to  establish  a  tax 
exemption  for  the  property.  The  court  also  distinguished  between  a 
state  tax  on  the  property  itself  and  an  inheritance  tax  on  the  transfer 
of  the  property. 

The  taxes  upheld  in  West  were  recently  challenged  in  U.S.  v.  Mason, 
412  U.S.  391  .{1973),  but  the  Supreme  Court  held  only  that  the  United 
States  did  not  breach  its  fiduciary  obligation  as  trustee  by  paying  the 
Oklahoma  inheritance  tax  upheld  in  West.  The  court  did  not  decide 
whether  West  would  continue  to  be  upheld  in  light  of  subsequent  deci- 
sions which  held  that  property  held  in  trust  for  Indians  by  the  federal 
government  and  income  therefrom  were  exempt  from  federal  taxation. 


4  Discussed  below,  Part  II. 
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Thus,  Mason  left  unresolved  the  question  of  whether  West  is  still  ;,good 
law."  The  action  brought  by  the  government  to  recover  estate  taxes 
paid  on  the  mineral  headright  income  in  the  estates  of  deceased  Osage 
Indians  in  U.S.  v.  OMa.,  Civ  72-493  (W.  D.  Okla.  1975)  was  an  attempt 
to  clarify  the  questions  left  open  by  Mason.  The  government  argued 
that  cases  (most  importantlv  Squire  v.  Gapoeman.  351  U.S.  1  (1956)  ; 
and  Big  Eagle  v.  U.S.,  300  F.2d  765  (1962) )  subsequent  to  West  had 
vitiated  its  holding  by  deciding  that  Congress  had  expressed  an  intent 
to  exempt  Osage  headright  income  from  taxation.  (See  Memorandum 
in  Support  of  Summary  Judgment,  U.S.  v.  Okla..  supra.)  The  trial 
court,  however,  ruled  in  favor  of  the  state  and  no  appeal  was  taken.5 
It  may  be  possible,  however,  to  distinguish  West  from  other  attempts 
to  tax  reservation  Indians  since  the  particular  Indians  in  West  were 
members  of  tribes  that  had  been  for  the  most  part  assimilated  into  the 
political  body  of  the  state,  while  in  the  case  of  Indians  on  established 
reservations  there  is  no  similar  justification  for  the  assumption  of 
jurisdiction  by  the  state  in  respect  to  taxation.  McCJanahan,  supra.  Ill 
U.S.  at  171,  Mason,  supra  412  U.S.  at  396.  Thus  West  may  be  more 
nearly  analogous  to  situations  involving  the  state's  taxation  of  Indians 
who  have  left  the  reservation.  (See  the  discussion  of  MescaJero.  infra* 
Part  III.)  It  seems  clear,  however,  that  the  reasoning  of  West,  espe- 
cially if  applied  to  unassimilated  reservation  Indians  is  contrary  to 
both  current  case  law  and  federal  Indian  policy,  and  therefore  should 
be  overruled  through  legislation. 

(b)  Statutory  authorization  of  state  taxation  of  reservation  In- 
dians. — There  are  several  federal  laws  winch  expressly  provide  for 
state  taxation  of  reservation  Indians  and  activities  within  reservations. 

The  Buck  Act.  4  U.S.C.  104-110.  provides  for  the  imposition  of 
state  gasoline  (§  104),  sales  and  use  (§  105).  and  income  (£  106)  taxes 
within  federal  reservations  or  federal  areas.  Under  £  109,  however, 
§§  105  and  106  are  not  to  be  construed  as  imposing  a  tax  on  "Indians 
not  otherwise  taxed."  and  it  has  been  held  that  this  section  makes  §§  105 
and  106  inapplicable  to  Indian  reservations.  Warren  Trading  Post, 
supra.  However,  the  state  gasoline  tax  authorized  under  £  104  was  not 
included  within  the  provisions  of  the  exemption  by  §  109  and  while 
there  is  no  federal  case  law  on  point,  it  appears  that  the  provisions 
of  §  104  extend  to  Indian  reservations  and  reservation  Indians.  (Uielih 
1-23). 

In  addition,  several  federal  statutes  have  specifically  authorized  statu 
taxation  of  mineral  production  on  restricted  unallotted  (or  in  some 
instances,  allotted)  Indian  lands  under  oil  and  gas  minim:  leases.  Act 
of  May  29.  1924,  ch.  210,  43  Stat,  244.  25  U.S.C.  398;  Act  of  March  3, 
1927.  ch.  299.  44  Stat  1347  25  U.S.C.  398c;  Act  of  Juno  30.  1910.  ch. 
4,  §  26,  41  Stat  31  25  U.S.C.  399;  Act  of  April  28.  1924.  ch.  136,  43 
Stat.  111.  25  U.S.C.  401:  Act  of  June  26.  1936.  ch.  831,  5  1,  49  Stat. 
1967;  25  U.S.C.  501 ;  Act  of  May  10. 1928.  ch.  517.  45  Stat.  495,  uncodi- 
fied: Act  of  March  3.  1921.  ch.  120.  §  5.  41  Stat.  1250.  uncodified;  Act 
of  Marcli  3.  1921,  eh.  119.  §  26.  41  Stat.  1248.  uncodified,  as  amended 
by  Act  of  April  17,  1937.  ch,  108,  50  Stat.  68.  uncodified.  The  Language 
and  legislative  histories  of  these  statutes  make  it  clear  that  state  taxa- 


5  The  Department  of  Interior  requested  the  Department  of  Justice  to  take  an  appeal 
to  the  10th  Circ,  but  that  request  was  refused  for  reasons  which  are  not  apparent. 
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tion  of  the  Indian  lessors  as  well  as  the  lessees  of  the  lands  was  con- 
templated and  authorized.  The  reasoning  behind  the  Congressional  au- 
thorization of  state  taxation  of  mineral  production  on  Indian  lands 
is  not  extremely  clear.  The  legislative  histories  of  several  of  the  acts 
have  been  cited  for  the  proposition  that  the  taxes  were  authorized  in 
response  to  "the  favorable  economic  position  of  the  particular  Indians." 
OkJa.  Tax  Comm.  v.  Texas  Co..  336  U.S.  342,  366-67  (1949).  Other  ex- 
planations of  the  reason  for  the  enactment  of  the  legislation  might 
include  pressure  from  the  states  for  a  share  of  the  mineral  revenues,  a 
desire  to  increase  the  process  of  assimilation,  and  the  desire  to  termi- 
nate the  federal  government's  role  as  guardian,  all  of  which  were 
prevalent  during  the  period  in  which  the  laws  were  enacted.  (See  58 
Congr.  Rec.  172  et  seq.,  Mav  23,  1919  (66th  Congr.)  ;  S.  Kept.  982, 
May  3, 1928  (70th  Cong.)  letter  from  Sec.  Work;  68  Congr.  Rec.  4703, 
Feb.  24, 1927  (67th  Cong.) .) 

Lastly,  other  acts  of  Congress  authorize  state  taxation  of  reserva- 
tion Indians  in  relation  to  their  lands.  Section  6  of  the  General  Allot- 
ment Act  of  1887,  25  U.S.C.  349.  provides  that  after  the  issuance  of  a 
fee  simple  patent,  all  restrictions  as  to  taxation  of  the  allotment  are 
removed.  At  the  time  the  General  Allotment  Act  was  enacted  it  was 
anticipated  that  upon  issuance  of  the  fee  patent  and  the  corresponding 
grant  of  citizenship  to  the  Indian  patentee,  the  Indian's  membership 
in  the  tribe  would  be  severed.  However,  this  did  not  occur  and  with  pas- 
sage of  the  Indian  Citizenship  Act  of  1024  the  concept  that  citizenship 
in  an  Indian  tribe  was  incompatible  with  U.S.  citizenship  lost  its  last 
currency. 

Between  1887  and  1913  Congress  passed  some  108  allotment  and/or 
homestead  acts  patterned  on  the  General  Allotment  Act.  (A  compila- 
tion of  these  statutes  is  attached  at  the  end  of  this  paper.)  To  the 
extent  these  fee  patent  lands  have  not  passed  out  of  Indian  ownership, 
they  are  owned  by  Indians  maintaining  membership  in  their  respective 
tribes  and  receiving  services  as  Indians  from  the  Federal  Government 
and  the  tribes.  And  yet  their  allotments  are  subject  to  state  tax  author- 
ity while  the  adjoining  trust  allotment  is  not. 

In  addition  to  this  crazy  quilt  condition  which  stems  from  the 
abandoned  termination  policy  of  the  19th  Century,  some  recent  statutes 
authorizing  the  acquisition  of  lands  for  certain  Indians  and  Indian 
tribes  provide  that  the  holding  of  such  land  in  trust  by  the  government 
will  not  remove  previouslv  non-exempt  lands  from  the  state  tax  roles. 
25  U.S.C.  608,  610b.  See  also  63  Stat.  613,  ch.464,  Act  of  Aug.  17, 1949, 
authorizing  taxation  of  restricted  lands  within  the  town  of  Lodge 
Grass  on  the  Crow  Reservation  in  Montana  to  finance  a  water  and 
sewer  project. 

Assuming  the  validity  of  Lone  Wolf  v.  Hitcliock.  187  U.S.  553 
(1903),  the  plenary  authority  of  Congress  to  deal  with  Indian  tribes 
and  their  property  without  regard  to  prior  treaties,  the  federal  author- 
ization of  state  taxation  under  the  above  statutes  is  valid.  The  statutes 
also  appear  to  be  valid  under  the  McClanalwn  rule  since  there  is  ex- 
press Congressional  consent  to  the  taxation  in  each  case.  It  has  been 
suggested  that  in  respect  to  state  taxation  of  Indians  under  the  above 
leasing  statutes,  Congressional  consent  has  been  withdrawn  by  the  1938 
Indian  Leasing  Act,  25  U.S.C.  396a,  which  contains  no  authorization 
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of  state  taxation  and  repeals  all  prior  inconsistent  acts.  (See,  Israel. 
The  Reemergence  of  Tribal  Nationalism,  Institute  on  Indian  Land  De- 
velopment, Kocky  Mtn.  Mineral  Law  Foundation,  4/1/76,  p.  10-50,  n. 

72.) 

If  this  is  the  case,  such  taxation  of  Indians  by  the  state  would  be 
invalid  for  want  of  Congressional  consent.  The  argument,  however, 
is  not  totally  peruasive  and  in  any  case  it  may  be  argued  that  not  only 
the  leasing  statutes,  but  all  statutes  authorizing  state  taxation  of 
reservation  Indians,  are  inconsistent  with  federal  Indian  policy  and 
consent  to  such  taxation  should  be  withdrawn.  Such  statutes  almost  all 
date  from  a  period  in  which  the  termination  of  tribal  identity  and 
sovereignty  was  advocated  and  to  the  extent  that  they  reflect  such  a 
policy  they  are  at  odds  with  current  Indian  policies  designed  to  vitalize 
tribal  governments  and  reservation  economies.  The  conclusion  that 
state  taxation  of  reservation  Indians  is  inconsistent  with  such  policies 
is  supported  by  data  which  reflects  the  poverty  of  reservation  Iadians. 
The  1970  Census  indicated  that  the  median  family  income  of  rural 
Indian  families  was  $4,649  (almost  half  of  the  national  median)  and 
that  45%  of  all  rural  Indian  families  lived  in  poverty  (about  four 
times  the  national  average) .  (Study  of  Selected  Socio- Economic  Char- 
acteristics of  Ethnic  Minorities  Based  on  the  1970  Census,  Vol.  Ill : 
American  Indians,  66-67,  Dept.  of  H.E.W.,  1974.)  And  finally,  state 
taxation  of  reservation  Indians  does  not  give  sufficient  recognition  to 
federal  policy  recognizing  the  sovereign  nature  of  the  tribe.  Therefore, 
repeal  of  all  federal  statutes  authorizing  state  taxation  of  reservation 
Indians  should  be  seriously  considered. 

(c)  Conclusion. — In  conclusion,  because  of  the  preemption  of  Indian 
affairs  by  the  federal  government  and  the  sovereignty  of  Indian  tribes 
within  their  reservations,  state  taxation  of  reservation  Indians  is 
invalid  absent  Congressional  consent.  Therefore,  a  state  may  not  tax 
the  income  of  a  reservation  Indian  from  sources  within  the  reservation 
(AfcClanahan,  supra;  White  Eagle  v.  Dorgan,  209  N.W.2d  621  (N.D. 
1973) ;  Fox  v.  Bureau  of  Revenue,  531  P.2d  1234  (KM.  1975) ) ;  may 
not  impose  a  state  sales  tax  on  purchases  by  Indians  within  the  reserva- 
tion ( Warren  Trading  Post  Co.,  supra ;  White  Eagle,  supra ;  Moe  v. 
Confederated  Salish  <£  Kootenai  Tribes,  96  S.  Ct.  1634  (1976) ;  Pierce 
v.  State  Tax  Comm.,  274  N.Y.S.2d  959  (1966) ) ;  and  may  not  impose  a 
personal  property  tax  on  Indians  within  the  reservation  (Rickert, 
supra;  Bryan,  supra) .  The  same  reasoning  would  seem  to  dictate  that, 
absent  Congressional  consent,  a  state  would  be  without  authority  to 
levy  an  inheritance  tax  on  the  transfer  of  property  of  deceased  reserva- 
tion Indians  within  the  reservation  (see  Kirkwood  v.  Arenas,  243  F.2d 
863  (9th  Cir.  1957)),  although  there  are  cases  to  the  contrary  (Okl-a. 
Tax  Comm.,  supra;  West,  supra;  U.S.  v.  Okla,  supra) .  Federal  statutes 
authorizing  state  taxation  of  reservation  Indians  appears  to  be  a  valid 
exercise  of  Congressional  authority  but  are  inconsistent  with  current 
federal  Indian  policy  and  therefore  their  repeal  should  be  seriously 
considered. 

II.  State  taxation  of  non-Indians  on  reservations 

(a)  Judicial  resolution. — As  noted  above,  the  federal  instrumen- 
tality theory  has  been  applied  in  the  case  of  state  taxation  of  non- 
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Indian  activities  on  Indian  reservations  as  well  as  taxation  of  reser- 
vation Indians  themselves.  In  an  early  line  of  cases,  the  federal  instru- 
mentality doctrine  applied  in  Rickert,  supra  to  Indian  lands  was  ex- 
tended to  provide  immunity  from  state  taxation  for  non-Indian  lessees 
•of  Indian  lands.  Choctaw,  O  &  GR  Co,  supra,  held  a  gross  receipts 
tax  on  coal  mine  operators  invalid  as  applied  to  the  non-Indian  lessee 
of  an  Indian  coal  mine  on  reservation  land.  The  Supreme  Court  rea- 
soned that  the  tax  was  in  the  nature  of  a  business  tax  rather  than  a 
tax  on  the  lessee's  property  (which  would  have  been  valid)  and  as  such 
constituted  a  direct  interference  with  the  instrumentality  through 
which  the  government's  obligation  to  develop  the  coal  resources  of  the 
reservation  was  to  be  discharged.  Indian  Terr.  Oil  Co.,  supra,  involved 
the  application  of  a  state  property  tax  on  the  property  of  the  non- 
Indian  lessee  of  oil  and  gas  lands  on  the  Osage  reservation.  The 
Supreme  Court  held  the  tax  invalid  as  applied  to  the  capital  stock  of 
t he  lessee  since,  in  effect,  the  value  of  the  capital  stock  was  the  value 
of  the  lease  and  a  tax  on  the  lease  would  be  an  impermissible  tax  on 
the  power  to  make  the  lease  and  thereby  an  interference  with  a  federal 
instrumentality.  Gillespie,  supra,  held  that  the  net  income  derived  by 
a  non-Indian  lessee  from  the  sale  of  oil  received  under  oil  and  gas 
leases  on  Indian  lands  was  not  taxable  by  the  state  since  the  leasing 
of  Indian  lands  was  a  federal  instrumentality  and  the  tax  on  income 
from  such  a  lease  was  essentially  the  same  as  direct  tax  on  the  lease 
itself. 

However,  the  federal  instrumentality  doctrine  as  a  basis  for  exempt- 
ing non-Indian  lessees  of  Indian  lands  from  state  taxation  has  been 
seriously  eroded  by  subsequent  cases.  Gillespie,  supra,  was  expressly 
overruled  by  Mountain  Producers  Corp.,  supra,,  6  which  held  that  im- 
munity from  taxation  by  virtue  of  operation  under  a  government  lease 
cannot  be  supported  where  the  alleged  interference  with  governmental 
functions  caused  by  a  non-discriminatory  tax  is  insubstantial,  in- 
direct, or  remote.  And  in  Texas  Co.,  supra,  the  Supreme  Court  over- 
ruled Choctaw,  supra  and  Indian  Terr.,  supra,  and  upheld  a  gross 
production  tax  on  the  non-Indian  lessee  of  Indian  oil  and  gas  lands. 
The  court  noted  that  property  of  a  lessee  used  in  performing  services 
for  the  government  had  never  been  deemed  to  be  exempt  from  taxa- 
tion since  the  tax  on  the  property  was  not  a  tax  on  the  exercise  of  the 
government  function  itself,  and  construed  the  gross  production  tax  as 
a  tax  on  the  property  of  the  lessee. 

Agua  Caliente,  supra,  recently  considered  the  federal  instrumental  it  j? 
doctrine  as  applied  to  state  taxation  of  the  non-Indian  lessee  of  Indian 
lands.  The  tax  involved  was  a  tax  on  the  full  cash  value  of  leasehold 
interests.  The  9th  Circuit  noted  that  while  the  tax  was  directed  against 
the  interest  of  the  non-Indian  lessee,  the  impact  of  the  tax  fell  upon 
the  Indian  lessor  by  decreasing  the  rental  value  of  the  land.  However, 
the  eonvt  held  that  the  Indian  lessor  stood  in  no  different  position 
than  the  federal  government  as  the  lessor  would  stand,  and  that  the 
imposition  of  an  increased  financial  burden  on  the  government  would 
not  be  sufficient  to  vitiate  the  tax.  The  court  also  held  that  the  tax 
did  not  fall  within  the  statutory  exemption  of  the  land  from  taxation 

,:  Mountain  Producers  Corp.,  supra,  dealt  with  a  federal  tax  on  the  lessee  of  state  school 
lands,  not  with  non-Indian  lessees  of  Indian  lands. 
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since  the  tax  was  imposed  on  the  use  of  the  land  rather  than  on  the 
land  itself. 

As  a  result  of  Agua  Caliente.  it  would  now  appear  that  the  federal 
instrumentality  doctrine  no  longer  prevents  a  state  from  taxing  non- 
Indians  on  reservations  since  even  where  the  non-Indian  is  engaged 
in  performing  services  which  further  federal  Indian  policy,  a  non- 
discriminatory tax  on  such  activities  will  be  considered  as  not  interfer- 
ing with  the  exercise  of  the  government  function  even  though  it  makes 
the  exercise  more  costly. 

A  second  theory,  and  the  one  currently  applied  by  the  Supreme 
Court,  for  determining  the  validity  of  state  taxation  of  non-Indians 
on  reservations  is  the  non-interference  test  of  Williams  v.  Lee,  supra. 
The  Supreme  Court  in  McClanahan,  supra,  limited  the  application  of 
the  Williams  non-interference  test  to  those  instances  in  which  the 
state  attempts  to  assert  its  jurisdiction  over  non-Indians  within  reser- 
vations. The  court  stated:  "In  these  situations,  both  the  tribe  and  the 
state  could  fairly  claim  an  interest  in  asserting  their  respective  juris- 
dictions. The  Williams  test  was  designed  to  resolve  this  conflict/* 
McClanahan,  supra,  411  U.S.  at  179.  Under  this  rule,  the  state  may 
exercise  its  jurisdiction  over  non-Indians,  including  its  authority  to 
tax,  to  the  extent  that  its  exercise  of  authority  does  not  interfere  with 
the  tribe's  right  of  self-government.  Despite  this  rule,  subsequent  cases 
both  state  and  federal,  have  failed  to  consider  the  extent  to  which  state 
taxation  of  non-Indians  within  reservations  may  interfere  with  tribal 
development  and  tribal  tax  power-. 

Eecent  cases  which  have  passed  upon  the  validity  of  state  taxation 
of  non-Indians,  both  before  and  after  McClanahan  seem  to  indicate 
that  such  taxes  will  continue  to  be  upheld,  although  the  reasoning  of 
some  of  the  decisions  is  not  entirely  consistent  with  the  Williams/ 
McClanahan  non-interference  rule.  The  Arizona  Court  of  Appeals 
held  the  income  of  a  non-Indian  lawyer  employed  by  the  Xavajo  tribe 
to  be  subject  to  the  state  income  tax  since  such  taxation  did  not  inter- 
fere with  the  tribe's  right  of  self-government.  Kalin  v.  Ariz.  State  Tax 
Comm.,  490  P.2d  846  (Ariz.  1971 ).  appeal  dismissed  for  want  of  sub- 
stantial federal  question.  411  Ef.S;  941  (1973).  But  in  Mm,  supra,  the 
Supreme  Court  upheld  .Montana's  cigarette  tax  as  applied  to  pur- 
chases by  non-Indians  on  the  reservation  without  any  discussion  at  all 
as  to  the  interference  or  non-interference  of  such  taxation  on  the  non- 
Indian  with  the  tribe's  right  of  self-government.  (The  only  mention 
of  the  non-interference  rule  was  in  regard  to  the  validity  of  the  state's 
requiring  the  Indian  seller  to  collect  the  tax  from  non-Indian  pur- 
chasers.) and  in  \)ve-Moe  cases  Which  struck  down  state  taxation  of 
non-Indian  activities  on  the  reservation,  the  basis  of  the  decision  was 
not  interference  with  tribal  self-government  but  rather  federal  pre- 
emption over  commerce  with  Indians.  Pierce,  supra;  Afahoriey  v.  State 
Tax  Comm,,  524  P.2d  187  (Idaho  1973).  Similarly,  the  Washington 
Supreme  Court  on  remand  upheld  the  state's  authority  to  tax  cigarette 
purchases  by  non-Indians  on  the  reservation  but  did  not  discuss  the 
possible  interference  of  such  taxation  with  tribal  self-government. 
Torimket  v.  State,  P.  744  (Wash.  1974) . 

As  the  cases  now  stand,  it  appears  that  the  validity  of  a  state  tax 
imposed  on  non-Indians  within  Indian  reservations  'will  be  upheld 
barring  a  clear  showing  that  the  tax  constitutes  a  direct  interference 
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with  the  tribe's  right  of  self-government,  such  as  tribal  taxation  of 
the  non-Indian  activity. 

(b)  Conflict  with  federal  Indian  policy. — The  problem  with  cur- 
rent case  law  authorizing  state  taxation  of  non-Indians  within  reser- 
vations is  that  such  taxation  may  be  inconsistent  with  federal  Indian 
policy  designed  to  promote  the  economic  development  of  reservation 
Indians  and  Indian  tribes.  As  the  court  in  Agua  Caliente,  supra,  con- 
ceded, a  state  tax  imposed  upon  a  non-Indian  may  actually  be  borne 
by  Indians.  Where  this  is  the  case,  the  financial  burden  of  such  taxa- 
tion on  the  Indian  must  be  examined  to  determine  the  effect  on  federal 
Indian  policy.  Yet  the  courts  in  passing  upon  the  validity  of  such 
taxation  have  failed  to  undertake  such  an  examination. 

The  financial  impact  of  such  taxation  on  the  Indians  is  real  and  not 
theoretical.  The  result  of  such  taxation  may  be  seen  in  the  increased 
cost  of  services  purchased  by  tribes  from  non-Indian  contractors  who 
are  subject  to  taxation,  as  well  as  the  loss  of  profits  on  sales  to  non- 
Indians  by  Indian  businesses.  The  impact  of  state  taxation  on  the 
bargaining  position  and  revenues  of  a  tribe  from  reservation  mineral 
development  is  substantial.  (See  Ronald  Trosper,  American  Indian 
Mineral  Agreements.  Task  Force  7,  AIPRC.) 

While  states  have  been  unable  to  tax  Indian  lands  directly,  they 
have  been  able  to  accomplish  much  the  same  result  by  taxing  lease- 
hold interests  in  Indian  lands.  In  addition  to  the  California  possessory 
interest  tax  upheld  in  Agua  Caliente,  supra,  similar  taxes  which  would 
apply  to  non-Indian  leasehold  interests  in  Indian  lands  include  A.R.S. 
§  42-1701  et  seq.  (Arizona  Rental  Occupancy  Tax)  ;  N.M.S.A.  72-30-2 
(New  Mexico  property  tax,  applied  to  the  leasehold  interest  of  a  non- 
Indian  lessee  of  Indian  lands  in  Now  all  v.  Sangre  Oristo  Dev.  Co., 
372  F.Supp.  348  (D.N.M.  1974),  rev'd  on  other  grounds,  519  F2d  370 
(10th  Cir.  1975)) ;  R.C.  Mont.  84-207  et  seq.  (Montana,  privilege  tax 
on  possession  of  use  of  tax  exempt  property) .  The  exemption  of  Indian 
land  themselves  from  state  taxation  has  been  deemed  by  Congress  to 
be  necessary  for  the  economic  development  of  Indians,  yet  the  eco- 
nomic development  of  Indians  is  jeopardized  by  state  taxation  of  non- 
Indians  interest  in  Indian  lands  to  almost  the  same  extent  as  if  the 
lands  were  taxed  directly. 

As  in  other  cases  where  state  taxation  is  inconsistent  with  federal 
Indian  policy,  the  conflict  should  be  resolved  in  favor  of  the  latter  and 
state  taxation  of  non-Indians  on  reservations  precluded. 

It  has  been  suggested  that  the  tribes  might  preclude  state  jurisdic- 
tion to  tax  non-Indians  under  the  non-interference  test  by  taxing  the 
non-Indians  themselves.  (See  Goldberg,  A  Dynamic  View  of  Tribal 
Jurisdiction  to  Tax  Non-Indians,  citedin  Rielil,  Taxation  and  Indian 
Affairs,  Indian  Law  Manual,  AILTP  (1976) ;  Israel,  A  Proposal  for 
Clarifying  the  Tax  Status  of  Indians,  Task  Force  4,  AIPRC.)  A 
second  solution  would  be  for  Congress  to  enact  legislation  which  would 
revitalize  the  federal  instrumentality  doctrine  and  deny  the  states 
authority  to  tax  non-Indians  in  their  transactions  with  Indians  within 
the  reservation  and  non-Indians  performing  services  for  the  tribe  or 
developing  Indian  lands  for  the  benefit  of  reservation  Indians  or  the 
tribe.  This  second  proposal  would  leave  the  tribe  free  to  assert  or 
decline  to  assert  whatever  powers  it  possesses  to  tax  such  non-Indian 
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activities.  It  would  leave  the  states  free  to  tax  lands  held  in  fee  by 
non-Indians  and  all  transactions  between  non-Indians,  provided  such 
taxation  did  not  violate  the  non-interference  rule.  At  the  very  mini- 
mum, legislation  would  be  considered  which  would  codify  the  non- 
interference test  and  place  the  burden  of  proving  non-interference 
on  the  state.  The  shifting  of  the  burden  of  proof  would  be  consistent 
with  current  Indian  policy  and  precedent  (see  25  U.S.C.  194  which 

? laces  the  burden  of  proving  ownership  on  white  settlers  claiming 
ndian  land.) 

///.  State  taxation  of  Indians  and  Indian  tribes  off  the  reservation 

In  Mescalero,  supra,  the  Supreme  Court  considered  the  validity  of 
a  state  tax  imposed  upon  a  tribally-owned  enterprise  located  outside 
of  the  tribe's  reservation.  The  court  noted  that  Indians  going  beyond 
the  reservation  had  always  been  held  subject  to  the  civil  and  criminal 
laws  of  the  state,  absent  express  federal  law  to  the  contrary,  and  dis- 
tinguished cases  involving  state  jurisdiction  over  reservation  Indians. 
Therefore,  the  court  held  that  absent  express  federal  law  to  the  con- 
trary, Indians  and  Indian  tribes  outside  the  reservation  are  subject 
to  state  taxation.  (For  a  similar  result,  see  Powless  v.  State  Tax 
Comm.,  253  N.Y.S.2d  438  (1964) ,  afd,  264  N.Y.S.2d  929  (N.Y.  1965) , 
cert,  denied,  383  U.S.  911.) 

The  tribal  enterprise  in  Mescalero  was  a  ski  resort  located  on  land 
adjacent  to  the  reservation  and  leased  from  the  federal  government. 
The  State  of  New  Mexico  imposed  a  gross  receipts  tax  on  income 
from  the  resort  and  a  use  tax  on  equipment  used  in  constructing  a 
ski-lift.  Since  the  land  was  located  outside  the  reservation,  applica- 
tion of  the  general  rule  would  have  resulted  in  upholding  the  validity 
of  the  tax.  However,  the  court  found  that  the  provisions  of  §  5  of  the 
Indian  Keorganization  Act,  25  U.S.C.  465,  which  exempted  from  tax- 
ation lands  acquired  for  the  tribe  by  the  federal  government  and  held 
in  trust  for  Indians,  invalidated  the  use  tax  on  equipment  which  had 
become  a  permanent  improvement  to  the  tax  exempt  land.  The  exemp- 
tion of  the  land  from  taxation,  however,  did  not  extend  to  income 
from  the  land  and  therefore  the  gross  receipts  tax  was  upheld. 

Finally,  the  Mescalero  court  made  it  clear  that  the  federal  instru- 
mentality doctrine  would  not  provide  immunity  for  Indians  outside 
the  reservation.  The  court  stated  that  the  proposition  that  restricted 
Indian  lands  and  the  proceeds  from  them  are  not  as  a  matter  of  con- 
stitutional law  exempt  ^f  rom  taxation  and  that  the  Indian  Keorganiza- 
tion Act  does  not  require  recognition  of  such  tribal  enterprises  as  fed- 
eral instrumentalities  exempt  from  taxation  except  when  such  immu- 
nity is  clearly  expressed. 

The  cases  of  Okla.  Tax  Comm.,  supra,  and  West,  supra  (discussed 
in  Part  I)  (upholding  state  inheritance  taxes  on  the  estates  of  Osage 
Indians  and  members  of  the  Five  Civilized  Tribes  comprised  of  assets 
derived  from  sources  within  the  reservation  and  held  in  trust  for  the 
Indians)  pose  a  difficult  problem.  The  Supreme  Court  in  McClanahan, 
supra  411  U.S.  at  171,  and  Mason,  supra,  412  U.S.  at  396,  suggested  that 
the  holding  of  West  was  not  inconsistent  with  the  general  rule  pre- 
empting state  taxation  of  reservation  Indians  since  the  Osage  Indians 
involved  in  West  had  been  assimilated  into  the  state.  If  this  is  the  case, 
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the  situation  of  state  taxation  of  assimilated  Indians  appears  to  be 
very  similar  to  cases  involving  state  taxation  of  Indians  outside  the 
reservation.  Assuming  the  analogy  between  assimilated  Indians  and 
Indians  outside  the  reservation  to  be  valid,  the  continuing  validity 
of  West,  supra  would  be  measured  against  the  rule  of  Mescalero, 
supra,  and  the  tax  would  be  valid  absent  federal  law  to  the  contrary. 
However,  just  as  the  Court  in  Mescalero  found  that  express  federal 
law  exempted  the  Indian  lands  from  taxation  even  though  it  was 
located  outside  the  reservation,  Big  Eagle,  supra,  interprets  federal 
law  as  exempting  headright  income  of  the  Osage  Indians  held  in  trust 
by  the  government  and  this  exemption  would  seem  to  apply  whether 
or  not  the  Indian  beneficiary  or  the  tribe  were  assimilated  into  the 
state.  Under  this  reasoning,  the  tax  upheld  in  West,  supra,  would  no 
longer  be  valid. 

However,  distinctions  based  upon  the  assimilated  character  of  In- 
dians sought  to  be  taxed  by  the  state  are  not  workable.  Acceptance  of 
such  a  distinction  would  constitute  a  return  to  a  doctrine,  long  dis- 
carded, that  determined  who  was  or  was  not  an  Indian  for  purposes 
of  jurisdiction  based  upon  the  Indian's  acceptance  of  the  ways  of 
white  civilization.  See  U.S.  v.  Hacttey.  99  F.  437  (1900)  ;  U.S.  v. *Hiq- 
yins,  103  F.  348  (1900) ;  Farrell  v.  U.S..  110  F.  942  (1901) .  Instead  the 
inquiry  must  turn  on  whether  the  property  sought  to  be  taxed  is 
within  the  reservation  or  outside  the  reservation.  Where  the  property 
is  within  the  reservation,  McClanahan.  supra  governs  and  the  state 
tax  will  be  invalid  absent  Congressional  consent.  Where  the  property 
lies  beyond  the  reservation,  the  trust  status  of  the  property  is  the 
determinant. 

In  conclusion,  the  holding  of  Mescalero,  supra,  that  state  taxation 
of  Indians  outside  the  reservation  is  valid  absent  an  exemption  under 
federal  law,  is  not,  standing  alone,  inconsistent  with  federal  Indian 
policy.  However,  the  imposition  of  the  state  gross  receipts  tax  on  a 
tribal  enterprise  located  on  trust  land  outside  the  reservation,  con- 
flicts with  the  objectives  of  federal  Indian  policy.  As  is  the  case  in 
federal  taxation  of  Indians,  the  problem  is  that  the  courts  are  likely 
to  construe  federal  law  exempting  Indian  lands  and  activities  outside 
Hie  reservation  extremely  narrowly.  In  this  respect  the  problem  is 
much  the  same  as  that  involved  in  federal  taxation  of  individual 
Indians.  In  Mescalero.  for  instance,  the  court  found  that  Congress  had 
intended  that  the  lands,  even  though  located  outside  of  the  reserva- 
tion, be  exempt,  but  held  the  income  from  the  land  not  exempt  because 
not  expressly  exempted.  However,  where  Congress  has  undertaken  a 
federal  Indian  policy  which  may  require  exemption  from  taxation,  all 
reasonable  inferences  in  favor  of  the  exemption  should  be  drawn. 
Therefore,  the  states  should  be  free  to  tax  Indians  outside  of  the  reser- 
vation except  where  such  taxation  would  be  inconsistent  with  the 
functioning  of  federal  Indian  policy  as  expressed  bv  Congress  or  im- 
plied within  federal  law.  To  the  extent  that  current  rase  law  holds  to 
the  contrary,  legislation  to  overrule  it  should  be  considered. 
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Memorandum  to  Secretary  of  Interior,  5-15-30 — state  property  tax 
on  ])ower  company  operating  on  Menominee  Reservation  under  Fed- 
eral Power  Act  would  be  valid  and  not  exempt  as  federal  instru- 
mentality. 

Memorandum  to  Assistant  Commissioner  of  Indian  Affairs, 
1-31-35 — state  highway  tax  on  trucks  used  by  Indians  on  reservation 
-would  be  invalid  if  trucks  were  trust  property  or  used  for  benefit  of 
federal  government. 

Memorandum  to  Commissioner,  9-13-3S — purchases  by  a  tribal  cor- 
poration are  exempt  from  state  sales  tax. 

Memorandum  to  Commissioner,  2-4-38 — Indians  on  reservations 
are  not  subject  to  state  taxation  absent  Congressional  consent. 

Memorandum  to  Commissioner,  5-1-41 — state  income,  sales,  and 
work-men's  compensation  taxes  inapplicable  to  tribal  enterprises. 

Memorandum  to  Commissioner,  7-30-41 — state  cannot  tax  income 
of  reservation  Indian  employed  by  federal  government;  tribe  is  appro- 
priate taxing  authority. 

Memorandum  to  Secretary,  12-21—43 — purchase  orders  filled  on 
reservation  for  Indians  are  exempt  from  state  sales  tax:  Indian  pur- 
chases off  the  reservation  are  not  exempt  unless  made  with  restricted 
funds  exempted  from  taxation  by  Congress. 

Letter  to  Alaska's  Attorney  General,  9-17-56 — the  territory  may 
not  }e\v  a  school  tax  on  Alaskan  Natives  but  may  tax  the  property  of 
non-Indians  on  tribal  lands. 

Memorandum  to  Commissioner,  11-9-60 — personal  property  of  In- 
dian, located  off  reservation  not  exempt  from  state  taxation. 
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Letter  to  Senator  Mansfield,  9-8-60 — liability  of  reservation  In- 
dians to  tax  on  personalty  which  is  not  held  in  trust,  restricted,  or 
acquired  under  federal  program  unsettled. 

Letter  to  Representative  Burton,  12-30-65 — personal  property  of 
Indian  purchased  with  trust  funds  or  issued  by  government  is  exempt 
from  state  taxation. 

Letter  to  Representative  Steiger,  1-16-73 — state  sales  tax  inappli- 
cable to  sales  to  Indians  from  tribally  owned  store  on  reservation; 
non-Indian  on  reservation  subject  to  state  taxation. 

Letter  to  Senator  Young,  9-7-72 — reservation  Indian  not  taxable 
on  on-reservation  transactions ;  off-reservation  Indian  not  taxable  on 
on-reservation  transactions;  on-reservation  Indian  taxable  on  off- 
reservation  transactions. 

Statutes  and  Legislative  History 

4  U.S.C.  104  et  seq.,  54  Stat.  1060,  49  Stat.  1521— authorizing  state 
gasoline  tax  in  federal  reservations;  authorizing  state  sales,  use,  and 
income  tax  in  federal  areas  other  than  Indian  reservation.  H.  Rept. 
1267  (76th  Congr.) ;  S.  Rept.  1028  (76th  Congr.) :  84  Con^r.  Rec. 
10685  (76th  Congr.) ;  84  Congr.  Rec.  10907  (76th  Congr.) ;  S.  Rept. 
1625  (76th  Congr.) ;  Hearings  Senate  Finance  Committee,  H.R.  6687* 
4-23-40  (76th  Con^r.). 

25  U.S.C.  398,  43  Stat.  244 — unallotted  land  on  Indian  reservations 
(other  than  land  of  Five  Civilized  Tribes  &  Osage  Reservation)  sub- 
ject to  lease  under  §  397  may  be  leased  for  purpose  of  oil  and  gas  min- 
ing; the  production  of  oil,  gas  and  minerals  from  such  lands  is  taxable 
by  the  state  to  the  same  extent  as  production  on  unrestricted  lands 
(provided  the  tax  is  not  to  become  a  lien  on  the  land).  H.  Rept.  386 
(68th  Congr.) ;  S.  Rept.  546  (68th  Congr.) ;  65  Congr.  Rec.  6844  (68th 
Congr.). 

25  U.S.C.  398c,  44  Stat.  1347 — same  regarding  taxation  of  mineral 
production  on  leased  unallotted  lands  of  executive  order  reservations. 
68  Congr.  Rec.  2793  (69th  Congr.) ;  68  Cong.  Rec.  4703  (69th  Congr.)  ; 
S.  Rept.  1240  (69th  Congr.). 

25  U.S.C.  399,  41  Stat.  31 — state  taxation  of  output,  etc.  of  leased 
unallotted  lands  in  certain  states  previously  withdrawn  from  entry 
for  mining  purposes.  58  Cong.  Rec.  172-186  (66th  Cong.) 

25  U.S.C.  401,  43  Stat.  Ill — state  taxation  of  mineral  production 
on  leased  unallotted  lands  of  Kaw  Reservation. 

25  U.S.C.  501,  49  Stat.  1967— lands  acquired  for  tribe  or  Indians 
under  Oklahoma  Indian  Welfare  Act  to  be  held  in  trust  and  tax 
exempt,  except  in  regard  to  state  gross  production  tax  on  oil  and  gas 
produced  on  such  lands. 

45  Stat.  495,  ch.  517 — mineral  production  on  restricted,  allotted 
lands  of  Five  Civilized  Tribes  subject  to  all  federal  and  state  taxes. 
S.  Rept.  982  (70th  Cong.) .  i 

41  Stat.  1250 — authorizing  gross  production  tax  on  minerals  pro- 
duced on  lands  of  Osages.  H.  Rept.  1377,  H.  Rept.  1278,  S.  Rept.  704 
(66th  Cong.). 

43  Stat.  176— same  regarding  Kaw  Reservation,  H.  Rept.  269,  S. 
Rept. 433  (68th Cong.). 

41  Stat.  1248 — as  amended  50  Stat.  68 — same  regarding  Quapaws— 
H.  Rept.  431,  S.  Rept.  234  (75th  Cong.) . 
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Case  law  relating  to  State  taxation  of  Indians 

Aqua  Caliente  Band  v.  County  of  Riverside,  442  F.2d  1184  (9tli  Cir. 
1971),  cert,  denied  405  U.S.  933  (1972).  Possessory  interest  tax  im- 
posed on  lessees  of  Indian  land  upheld  in  absence  of  Congressional 
intent  to  the  contrary.  The  imposition  of  increased  financial  burden 
on  the  government  does  not  vitiate  state  tax,  per  se.  A  tax  on  the  use 
of  propertv  is  not  a  tax  on  the  property  itself. 

Bryan  v.  Itasco  Co.,  Minn.,  96  S.Ct.  2102  (1976) .  Pub.  L.  280  grant- 
ing certain  states  civil  and  criminal  jurisdiction  over  Indian  reser- 
vations within  the  state  does  not  authorize  state  taxation  of  Indian 
property  within  the  reservation.  State  personal  property  tax  on  prop- 
ery  of  Indian  located  on  trust  land  held  invalid. 

Childers  v.  Beaver,  270  U.S.  555  (1926).  Held  state  inheritance  tax 
on  trust  property  of  Indian  estates  invalid  as  a  tax  against  a  federal 
instrumentality.  Overruled  bv  Okla.  Tax  Comm.  v.  U.S.,  infra. 

Choctaw,  0.  &  G.  R.  Co.  y.  Harrison,  235  U.S.  292  (1914).  State 
|:gross  receipts  tax  on  coal  mine  operators  held  invalid  as  applied  to 
non-Indian  lessee  of  coal  lands  of  Five  Civilized  Tribes.  The  tax  was 
construed  as  being  a  business  or  license  tax  rather  than  a  tax  on  the 
property  of  the  lessee  and  therefore  not  within  the  exception  to  the 
federal  instrumentality  doctrine  (which  holds  that  taxation  of  the 
property  of  a  government  agent  is  not  an  interference  with  the  exer- 
cise of  the  ageinvs  performance  of  governmental  functions).  Since  the 
tax  was  in  essence  a  tax  upon  the  performance  of  a  governmental  func- 
tion, it  was  invalid  as  a  tax  on  a  federal  instrumentalitv. 

Fox  v.  Bureau  of  Revenue,  531  P.2d  1234  (N.M.  1975).  Income  of 
Commanche  Indian  living  on  Xavajo  reservation  derived  from  sources 
on  reservation  exempt  from  state  income  tax,  following  M 'cClanahan, 
GlwhaU  v.  Bureau  of  Revenue,  451  P.2d  1002  (N.M.  1969).  Upheld 
application  of  state  income  tax  to  reservation  Indians.  Indians  stipu- 
lated that  such  taxation  would  not  interfere  with  tribal  self-govern- 
ment. 

m  Gillespie  v.  01da.:  257  US  501  (1922).  Held  that  the  net  income  de- 
rived by  a  non-Indian  lessee  of  Indian  oil  and  gas  lands  was  invalid 
as  an  interference  with  a  federal  instrumentality?  Such  taxation  would 
have  prevented  the  federal  government  from  obtaining  the  best  pos- 
sible benefit  for  its  Indian  wards  under  the  leasing  of  Indian  lands. 

Helvering  v.  Mountain  Producers  Corp.,  303  U.S.  376  (1938).  Up- 
held federal  taxation  of  the  lessee  of  state  school  lands  and  held  that 
such  taxation  was  not  impermissible  as  a  tax  on  a  state  instrumentality 
since  its  impact  on  the  exercise  of  the  governmental  function  under  the 
ease  was  indirect  and  remote.  Overruled  Gillespie,  supra. 
:  Hunt  v.  O'Cheskey,  512  P.2d  954  (N.M.  1973).  State  may  not  tax 
£ross  receipts  or  income  of  Indians  residing  on  reservations  when  such 
?ross  receipts  or  income  is  derived  solely  from  activities  within  the 
reservation. 

Indian  Terr.  Oil  Co.  v.  Okla.,  240  U.S.  522  (1916).  State  advalorem 
:ax  on  the  property  of  a  non-Indian  lessee  of  Osage  oil  and  gas  lands 
leld  invalid  as  applied  to  the  capital  stock  of  the  lessee,  since  the  value 
if  the  capital  stock  was  in  effect  the  value  of  the  lease  and  therefore 
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a  tax  on  the  lease  itself  which  was  immune  from  taxation  as  a  federal 
instrumentality. 

Kalxn  v.  Ark.  State  Comm.,  490  P.2d  846  (Ariz.  1971)  appeal 
dismissed,  411  U.S.  941  (1973).  Held  income  of  non-Indian  da wyer 
who  resided  on  Navajo  reservation  and  was  employed  by  tribe  was 
subject  to  state  income  tax. 

Kirkwoodv.  Arenas,  243  F.2d  836  (9th  Cir.  1957).  State  inheritance 
tax  on  cash  held  in  trust  for  Indian  by  government  and  derived  from 
sale  of  restricted,  allotted,  tax  exempt  land  held  invalid.  While  the 
trust  status,  per  se,  is  insufficient  to  exempt  property  from  taxation, 
§  6  of  General  Allotment  Act  expressly  exempts  the  property  from 
taxation  and  the  freedom  from  direct  taxation  of  the  property  in- 
cludes freedom  from  the  inheritance  tax. 

Mahoney  v.  State  Tax  Comm.,  524  P.2d  187  (Idaho  1973);  Imposi- 
tion of  sales  tax  upon  on-reservation  sales  of  cigarettes  by  Indian  seller, 
whether  purchasers  were  Indians  or  non-Indians,  was  direct  tax  upon 
commerce  with  Indian  tribes  and  impermissible,  absent  Congressional 
consent. 

McOlanahan  v.  Ariz.  State  Tax  Comm..  411  U.S.164  (1973).  State 
has  no  jurisdiction  to  impose  income  tax  on  Navajo  Indian  residing 
on  Navajo  Reservation  whose  income  is  wholly  derived  from  reser- 
vation sources.  "The  Indian  sovereignty  doctrine  is  relevant,  then,  not 
because  it  provides  a  definitive  resolution  of  the  issues  ....  but  becausej 
it  provides  a  backdrop  against  which  the  applicable  treaties  and  fed- 
eral statutes  must  be  read."  "...  Indians  and  Indian  property  on  an 
Indian  reservation  are  not  subject  to  state  taxation  except  by  virtue 
of  express  authority  conferred  upon  the  State  by  Act  of  Congress." 
The  applicable  treaties  and  federal  statutes  indicate  that  the  state 
lacked  jurisdiction  over  Navajos  living  on  the  reservation.  The  Wil- 
liams test,  under  which  the  validity  of  a  state  tax  would  be  determined 
by  its  affect  on  tribal  self-government,  is  applicable  in  instances  in- 
volving non-Indians  on  reservations  and  the  resultant  conflict  of  juris- 
diction between  the  state  and  the  tribe,  but  is  inapplicable  here. 

Mescalero  Apache  Tribe  v.  Jones*  411  U.S.  145  (1973).  State  gross 
receipts  tax  on  off-reservation  tribal  enterprise  located  on  tax-exempt 
land  upheld.  State  use  tax  on  equipment  used  in  connection  with  enter- 
prise held  invalid.  Mescaleros  owned  ski  resort  on  land  leased  from 
federal  government  under  g  5  I.R.A.,  located  adjacent  to  reservation. 
Distinction  between  taxation  of  on-  and  off-reservation  activities.  Ab- 
sent express  federal  law  to  the  contrary.  Indians  going  beyond  reserva- 
tion boundaries  are  subject  to  state  general  tax  laws.  That  the  develop- 
ment furthered  federal  policies  did  not  render  it  a  federal  instrumen- 
tality immune  from  state  taxation.  §  5  which  exempts  land  acquired  for 
the  tribe  and  held  in  trust  from  state  and  local  taxation  does  not  bar 
an  income  as  opposed  to  a  property  tax.  absent  clear  congressional  ex- 
pression of  an  exemption.  However,  a  use  tax  on  equipment  which  is 
incorporated  as  a  permanent  improvement  on  such  tax  exempt  land  is: 
invalid  under  §  5. 

Moe  v.  Confederated  Salish  and  Kootenai  Tribes*  96  S.Ct.  1634 
(1976).  State  personal  property  tax  on  personal  property  located 
within  the  reservation,  a  state  vendor  license  fee  imposed  on  reserva- 
tion Indian  conducting  business  on  trust  land  leased  from  tribe,  and 
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cigarette  sales  tax  applied  to  on-reservation  sales  by  Indians  to  non- 
Indian  upheld  invalid  under  federal  preemption  theory  enunciated  by 
McClanahan.  Cigarette  sales  tax  on  sales  by  Indian  to  non-Indian 
upheld :  Indian  vendor's  being  required  to  collect  such  tax  on  sales  to 
non-Indians  held  to  be  minimal  burden  on  federal  regulation  and  'or 
tribal  self-government. 

OMa.  Tax  Coram,  v.  Texas  6"6>.,  336  U.S.  342  (1949) .  State  gross  pro- 
duction tax  on  non -Indian  lessee/of  Indian  oil  and  gas  lands  upheld. 
The  tax  was  construed  as  a  tax  on  the  property  of  the  lessee  and  not 
invalid  under  the  federal  instrumentality  doctrine.  Overruled  Choc- 
taw, 0.  &  G.R.  Co.,  supra,  and  Indian  Terr.  Oil  Co.,  supra. 

Oklahoma  Tax  Comm.  v.  U.S.,  319  U.S.  598  (1943).  Held  restricted 
cash  and  securities  of  deceased  Osage  Indian  held  by  federal  govern- 
ment subject  to  stale  inheritance  tax. 

Omaha  Tribe  v.  Peters,  385  FSupp.  421  (D.  Neb.  1974)  afd.  516 
F.2d  133  (8th  Cir.  1975).  Held  that  state  had  jurisdiction  to  tax  res- 
ervation Indians  pursuant  to  Pub.  L.  83-280.  Following  the  decision  in 
Bryan,  supra,  the  Supreme  Court  granted  certiorari  (6/28/76).  va- 
cated the  decision  of  the  Court  of  Appeals  that  remanded  the  case  for 
reconsideration  in  light  of  Bryan,  supra.  On  7/19/76  the  Court  of  Ap- 
peals remanded  the  case  to  the  District  Court  with  directions  to  enter 
summary  judgment  in  favor  of  the  Indians. 

Pierce  v.  State  Tax  Comm,.,  274  X.  Y.S.  2d  959  (1966) .  State  sales  and 
use  tax  on  sale  bv  Indian  business  person  on  reservation  held  invalid. 

Powless  v.  State  Tax  Comm.,  253  N.Y.S.  2d  438,  aird.  264  NYS  2d 
929  (NY  1965),  cert,  denied,  383  U.S.  911.  Upheld  state  income  tax  on 
reservation  Indian  emploved  outside  the  reservation. 

Soldier  v.  Carlson,  350  F.Supp.  65  (D.S.D.  1972)  State  mobile  home 
tax  on  Indian's  mobile  homes  on  reservation  held  invalid. 

Tovasket  v.  State.  488  P.2d  281  (1971) ,  vacated  411  U.S.  451  (1973), 
on  remand,  525  P.2d  744  (Wash.  1974) .  Held  state  assumed  jurisdiction 
to  tax  cigarette  purchases  by  non-Indians  on  reservation  from  Indian 
business  pursuant  to  Pub.  L. $3-820. 

U.S.  v.  Mason,  412  U.S.  391  (1973).  U.S.  did  not  breach  fiduciary 
duty  as  trustee  by  paying  inheritance  tax  or  estate  of  deceased  Osage 
Indian  in  reliance  on  West.  West  not  necessarily  overruled  following 
McClanahan. 

US.  v.  OMa..  Civ.  72-193  (TT.D.  OMa.  1975).  (Unreported.)  Action 
bv  U.S.  to  recover  taxes  paid  for  estates  of  deceased  Osage  Indians. 
Court  upheld  the  state  tax  in  reliance  upon  West,  infra. 

U.S.  v.  Rickert,  188  U.S.  432  (1903) .  Personal  property  made  a  part 
of  tax  exempt  allotted  lands  or  used  upon  such  lands  is  a  federal  in- 
strumentality immune  from  state  taxation. 

Warren  Trading  Post  Co.  v.  Tax  Comm.  380  U.S.  685  (195).  State 
sales  tax  imposed  on  sales  by  licensed  Indian  trader  on  sales  to  In- 
dians on  reservation  held  pre-empted  by  federal  authority  to  regulate 
trade  with  Indian  tribes. 

West  v.  OMa.  Tax  Comm.,  334  U.S.  717  (1947).  Upheld  State  in- 
heritance tax  on  estate  of  deceased  Osage  Indian  consisting  of  mineral 
headrights  and  income  therefrom  held  in  trust  by  federal  government. 
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White  Eagle  v.  Dorgan,  209  N.W.2d  621  (N.D.  1973).  State  income 
and  sales  taxes  held  inapplicable  to  reservation  Indians  in  absence  of 
express  enactment  by  Congress  consenting  to  state  jurisdiction. 


Tables  of  Allotment  Statutes,  1887-1913,  which  were  prepared  by 
Ms.  Alice  Kiehl,  editor,  Indian  Law  Reporter  (1974-1975),  appear 
in  Appendix  II,  Part  IV,  Exhibit  1. 


Chapter  6.  Financial  Management  of  Indian  Fuxds  by  the  Bureau 

of  Indian  Affairs 


To :  Task  Force  Members.  Task  Force  Xo.  9. 

From :  Edward  V.  Fagan,  Legal  Intern,  Task  Force  Xo.  9. 

Date :  August  18, 1976. 

Bureau  policy  for  the  management  of  Indian  monies  is  based  upon 
the  application  of  several  statutes.  The  statutes  are  contradictory, 
repetitive,  and  in  some  cases  obsolete.  This  problem  is  compounded  by 
the  refusal  of  the  Office  of  Management  and  Budget  (OMB)  to  allow 
implementation  of  certain  of  these  statutes  and  the  BIA's  reluctance  to 
enforce  the  statutory  mandate  in  the  face  of  such  opposition. 

A.   INDIAN   FUNDS 

Discussion  of  the  problem  will  be  simplified  if  a  brief  explanation  of 
the  three  specific  types  of  funds  involved  is  given.  The  authority  for 
these  statements  is  derived  from  both  a  report  of  the  BIA  Branch  of 
Investments  dated  June  30,  1975  (hereinafter  cited  as  "Investment 
Report,"  a  copy  of  which  is  attached  to  this  memo  as  Exhibit  A)  and 
notes  from  a  Trust  Investment  Seminar  held  in  Albuquerque,  New 
Mexico  on  March  17-18, 1976  by  AIPRC  representatives  and  Mr.  John 
Vale.  Chief,  Branch  of  Investments.  (Hereinafter,  "Seminar  Notes." ) 

1.  Tribal  Trust  Funds  are  revenues  from  the  sale  or  lease  of  trust 
resources,  claims  awards,  judgment  funds,  interest  from  investments 
made  by  the  Bureau,  interest  from  deposits  held  in  the  U.S.  Treasury, 
and  other  payments  made  to  tribes  which  are  required  by  law  to  be 
deposited  in  the  U.S.  Treasury.  Regarding  interest  payments  on 
Indian  trust  monies,  it  must  be  noted  that  "this  interest  is  kept  in 
separate  U.S.  Treasury  accounts,  and  interest  is  not  paid  on  interest/' 
(Investment  Report  at  9.)  Other  tribal  funds  derived  from  similar 
sources  but  which  are  not  "legally"  required  to  be  deposited  in  the 
Treasury  may  be  deposited  into  such  trust  fimds  at  the  tribe's  option. 

Tribes  develop  operating  budgets  on  a  yearly  basis.  Tribal  trust 
funds  are  utilized  for  meeting  these  expenses,  and  funds  surplus 
to  tribal  financial  needs  for  the  current  budgetary  year  are  either  held 
in  the  U.S.  Treasury,  deposited  in  banks,  or  invested.  (Investment 
Report  at  3.)  The  most  recent  BIA  computation  places  funds  in  this 
category  at  approximately  $440  million.  (Seminar  Xotes.) 

2.  Indian  Service  Special  Disbursing  Agent  Funds  (ISSDA)  and/ 
or  Individual  Indian  Money  (IIM)  accounts  are  primarily  those  funds 
of  minors,  adults  under  legal  disability,  income  from  tribal  operating 
fimds,  income  from  individual  trust  land,  and  special  deposits  of  ad- 
vance contract  payments  for  the  use  of  Indian  natural  resources. 

These  funds  earn  no  interest  while  on  deposit  in  the  U.S.  Treasury. 
(Investment  Report  at  20.)  They  must  be  withdrawn  by  BIA  Branch 
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of  Investments  and  invested  in  order  to  provide  any  return.  The  most 
recent  BIA  estimate  places  the  balance  of  this  fund  at  $138.1  million. 
( Seminar  Notes.) 

3.  Indian  Money.  Proceeds  of  Labor  (IMPL)  funds  are  revenues 
from  Indian  agencies  and  schools,  and  miscellaneous  funds  not  able  to 
he  identified  as  belonging  to  an  individual  Indian  or  tribe.  (Investment 
Report  at  25.)  Current  Bureau  estimates  for  these  funds  are  $11.4 
million.  Individual  Indians  and  tribes  have  no  direct  access  to  these 
funds.  While  on  deposit  in  the  U.S.  Treasury,  IMPL  funds  earn  no 
interest;  they  must  be  withdrawn  and  invested  before  interest  may 
accrue.  (Seminar  Xotes.) 

B.    STATUTORY   AUTHORITY 

The  following  U.S.C.  sections  are  relevant  to  this  discussion,  in  that 
they  comprise  the  statutory  mandate  for  BIA  management  of  Indian 
trust  monies.  Recomendations  for  revisions  are  included  where 
appropriate : 

1.  25  U.S.C.  §161,  21  Stat.  70  (1880).  Deposit  in  Treasury  of  Trust 
Funds. 

This  section  provides  the  authority  for  the  Secretary  of  the  Interior 
to  deposit  Indian  trust  funds  into  the  U.S.  Treasury  where  such  funds 
will  accrue  interest.  Deposit  is  to  be  in  lieu  of  investments^  when  in 
the  Secretary's  discretion  such  action  is  to  the  benefit  of  the  Indian 
people.  The  most  important  concept  conveyed  by  this  section  is  that 
funds  held  in  trust  are  due  interest,  "at  the  rate  per  annum  stipulated 
bv  treaties  or  prescribed  by  law." 

^  2.  25  U.S.C.  §161a.  46  Stat,  584  (1930).  Tribal  Funds  in  Trust  in 
Treasury  Department;  Rate  of  Interest. 

§  1 61a  establishes  a  4%  annual  simple  interest  rate  for  tribal  trust 
funds  with  balances  exceeding  $500. 

Recommended  statutory  changes  include  combining  §  §  161  and 
161a,  changing  the  simple  interest  computation  to  a  compound  inter- 
est rate,  raising  the  rate  from  4%,  and  statutorily  establishing  the  fact 
that  the  specified  interest  rate  is  a  floor  and  not  a  ceiling. 

3.  25  U.S.C.  §155.  45  Stat.  991  (1928).  Disposal  of  Miscellaneous 
Revenues  From  Indian  Reservations,  etc. 

This  section  establishes  the  IMPL  account  from  miscellaneous  reve- 
nues of  reservations,  agencies  and  schools  and  directs  that  these  funds 
be  covered  into  the  U.S.  Treasury.  31  U.S.C.  §  725s (20)  classifies 
these  funds  as  trust  funds.  (The  statutory  classification  of  these  funds 
as  "trust"  funds  is  very  important.  See  discussion  of  legislative  history 
of  §  161b  infra.).  These  funds  are  to  be  expended  for  "the  benefit  of 
the  Indian  tribes,  agencies,  and  schools  on  whose  behalf  they  are  col- 
lected'' but  the  account  is  to  be  controlled  by  the  Bureau  in  its  discre- 
tion. The  BIA  uses  these  funds  primarily  for  its  schools  and  agencies. 
(Seminar  Xotes.) 

4.  25  U.S.C.  §  1611.  46  Stat.  584  (1930) .  Same ;  "Indian  Money,  Pro- 
ceeds of  Labor"  Fund ;  Separate  Accounts  for  Respective  Tribes ;  Rate 
of  Interest. 

This  section  directs  that  IMPL  accounts  be  set  up  "in  separate 
accounts  for  the  respective  tribes"  and  directs  that  4%  simple  interest 
be  paid  on  balances  over  $500  while  on  deposit  in  the  U.S.  Treasury. 
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According  to  Mr.  John  Vale,  BIA  Branch  of  Investments,  the  man- 
date of  §  161b  is  not  being  followed.  (Seminar  Xotes.)  IMPL  funds 
while  on  deposit  in  the  Treasury  DO  SOT  earn  interest.  Yet  the  legis- 
lative history  of  25  U.S.C.  §  161b  clearly  indicates  that  the  purpose  of 
this  section  was  to  allow  the  collection  of  interest  on  IMPL  funds.  The 
Act  was  passed  after  a  Comptroller  General  decision  (A-27308,  8 
Comp.  Gen.  625  (1929))  held  that  interest  could  not  be  accrued  on 
IMPL  funds.  The  decision  relied  upon  the  fact  that  some  of  the  reve- 
nues in  IMPL  were  not  Indian  monies.  In  a  letter  dated  April  17. 1930 
from  Secretary  of  the  Interior  Ray  Lyman  Wilbur  to  the  Honorable 
Lynn  J.  Frazier,  Chairman  of  the  Senate  Committee  on  Indian  Affairs, 
the  Secretary  stated : 

The  fund,  ''Indian  moneys,  proceeds  of  labor."  while  carried  in  one  account 
by  the  Treasury  Department  is  segregated  on  the  books  of  the  Indian  Office  to 
the  credit  of  the  respective  tribes,  agencies,  or  schools  to  which  it  belongs.  The 
amounts  thus  credited  to  the  tribes  .  .  .  are  held  by  the  United  States  in  trust 
for  the  Indians  and  are  tribal  funds  as  surely  as  if  they  were  so  carried  by 
tli"  Treasury  Department.  The  draft  of  the  bill  has  the  approval  of  the  Secretary 
of  the  Treasury.  [71st  Cong..  2d  Session.  S.  Kept.  540.] 

This  bill  as  passed  was  codified  into  §  §  161a.  161b,  161c.  and  161d. 
Xo  reading  of  either  the  Act  or  its  legislative  history  can  support  a 
conclusion  that  IMPL  funds  do  not  require  interest  payments  while 
on  deposit  in  the  U.S.  Treasury.  This  is  particularly  true  when  the 
specific  requirement  for  payment  of  interest  in  §  161  is  considered. 
All  of  these  code  sections  are  part  of  the  same  Act.  Thus,  the  U.S. 
Treasury  and  the  Bureau  of  Indian  Affairs  are  in  derogation  of  the  law 
when  they  fail  to  demand  interest  payments  at  the  stipulated  rate  upon 
IMPL  deposits. 

Recommended  changes  would  include  a  melding  of  §  §  155  and 
161b.  an  increase  in  the  annual  interest  rate,  and  a  change  from  a  sim- 
ple to  a  compound  interest  computation,  as  was  recommended  with 
respect  to  §  161a,  supra. 

5.  25  U.S.C.  §  lf;i.  46  Stat.  584  (10.30).  Same:  Surplus  Above  Re- 
quirements of  Fund:  Transfer  to  Surplus  Fund  of  Treasury;  Re- 
transfer. 

This  section  includes  an  authorization  for  removal  of  monies  from 
tribal  trust  funds  if  the  Secretary  of  the  Interior  determines  them  to 
be  "surplus."  Legislative  history  establishes  no  criteria  for  the  deter- 
mination of  what  trust  monies  are  "surplus".  The  Secretary's  discre- 
tion is  virtually  unlimited,  and  there  does  not  appear  to  be  any  legis- 
lative purpose  or  administrative  justification  for  this  provision.  TVe 
recommend  that  this  section  be  repealed. 

6.  25  U.S.C.  §162a.  52  Stat.  1037  (103S).  Deposit  of  Tribal  Funds 
in  Banks:  Bond  or  Collateral  Security;  Investments. 

£  162a  provides  for  withdrawal  from  the  Treasury  of  individual 
and  tribal  trust  funds  and  allows  for  the  deposit  of  such  funds  in  banks 
if  an  improved  rate  of  interest  will  result.  These  funds  must  be  fully 
secured  by  the  banks.  Such  securitv  is  derived  from  the  F.D.I.C.  (12 
U.S.C.  §  1821)  insurance  on  the  first  $40,000  of  the  deposit,  and  addi- 
tional funds  secured  by  an  agreement  between  the  BIA  and  the 
hank  whereby  the  bank  pledges  securities  unconditionally  guaranteed 
by  the  U.S.  to  support  deposits  in  excess  of  the  amount  insured  bv  the 
F.D.I.C. 
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In  addition,  §  162a  authorizes  the  investment  of  trust  funds 
"in  any  public-debt  obligations  of  the  United  States  and  in  any  bonds, 
notes,  or  other  obligations  which  are  unconditionally  guaranteed  as  to 
both  interest  and  principal  by  the  United  States."  (Removal  from  the 
Treasury  of  funds  of  the  Osage  is  limited  to  deposits  in  banks.) 

This  section  is  the  statutory  mandate  for  Bureau  investments  of 
Indian  trust  funds.  The  legislative  history  of  this  section  is  clear  in 
its  intention  to  permit  investment  of  Indian  trust  monies  in  various 
kinds  of  government  insured  obligations.  In  a  letter  addressed  to  the 
President  of  the  Senate  dated  April  7,  1937,  Secretary  of  the  Interior 
Harold  L.  Ickes  stated  in  pertinent  part: 

Investments  of  Indian  funds  and  collateral  security  for  bank  deposits  are 
limited  to  United  States  Government  bonds.  The  proposed  bill  would  make 
eligible  as  investments  and  collateral  security  any  bonds,  notes,  or  other  obliga- 
tions which  are  unconditionally  guaranteed  as  to  both  interest  and  principal 
by  the  United  States  in  addition  to  direct  obligations  of  the  Government.  This 
would  permit  the  purchase  as  investments  and  acceptance  as  collateral  of  bonds 
issued  by  Home  Owners'  Loan  Corporation  and  the  Federal  Farm  Mortgage 
Corporation,  which  should  tend  to  aid  the  market  for  these  bonds  to  some  extent 
with  no  sacrifice  of  safety  for  the  Indian  money  invested  in  such  securities  or 
secured  thereby.  (75th  Cong.,  1st  Session,  S.  Rept.  531). 

It  is  apparent  that  the  Congress  was  well  aware  of  the  various 
options  for  investment  of  Indian  monies  that  enactment  of  §  162a 
would  provide  and  sought  to  open  these  avenues  for  investment.  It 
should  logically  follow  then  that  the  Bureau  would  be  actively  en- 
gaged in  the  investment  of  Indian  trust  monies  in  a  variety  of  the 
currently  available  government-secured  obligations.  This  is  emphati- 
cally not  the  case. 

Allowable  investments  for  tribal  trust  funds,  ISSDA/IIM,  and 
IMPL,  according  to  Bureau  policy  as  stated  by  Mr.  John  Vale,  Chief, 
BIA  Branch  of  Investments  at  the  Albuquerque  seminar  are: 

1.  Time  certificates  of  deposit. 

2.  Government  securities,  such  as :  (a)  Treasury  bills  of  1  year  or 
less;  (b)  Treasury  bonds  of  1  to  7  years;  (c)  Treasury  notes  of  7 
years  or  more. 

Although  permitted  by  statute,  Bureau  policy  prohibits  the  in- 
vestment of  trust  monies  (with  the  possible  exception  of  ISSDA  funds, 
with  accrued  interest  deposited  into  Bureau-run  IMPL  accounts)  in 
other  government  agencv,  fully  insured  obligations,  such  as  PmHA, 
FHA,  FHLB,  FLB,  and  GNMA.  The  Bureau's  position  is  the  direct 
result  of  a  letter  dated  July  26,  1969  to  the  Secretary  of  the  Interior 
from  the  Office  of  Management  and  Budget  (OMB)"  (see  Exhibit  B) 
wherein  it  was  stated  that  due  to  OMB  internal  accounting  procedures 
the  purchase  of  certain  securities  (precisely  those  mentioned  in  the 
legislative  history  of  §  162a  as  acceptable)  would  be  counted  as  a  loan, 
and  therefore  would  become  a  budgetary  outlay.  These  arbitrary  ac- 
counting procedures  were  relied  upon  by  OMB  as  the  basis  for  in- 
structing the  BIA  not  to  make  such  investments.  To  date,  the  Bureau 
has  complied  with  these  instructions,  thereby  placing  itself  in  dero- 
gation of  the  statutory  intent  of  §  162a. 

Byvirtue  of  this  OMB  dictate,  no  investments  are  made  in  legally 
permissible,  higher  return,  government  insured  securities.  Investments 
are  limited  to  time  certificates  of  deposit  and  Treasury  paper.  The 
Bureau's  acquiescence  amounts  to  voluntary  compliance  with  an 
arbitrary  and  legally  unsupportable  position  which  acts  to  deprive 
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tribes  and  individual  Indians  of  potentially  increased  sources  of  reve- 
nue from  trust  monies  in  the  care  of  the  government.  This  position  is 
a  clear  breach  of  its  fiduciary  duty  to  Indian  people. 

C.    RELEVANT   JUDICIAL   DECISIONS 

The  Bureau's  decision  to  either  not  invest  or  choose  less  than  the 
most  advantageous  investment  for  Indian  trust  monies,  and  the  re- 
sultant breach  of  fiduciary  duty  created  by  such  action  is  eloquently 
conveyed  in  2  recent  judicial  decisions. 

In  Manchester  Band  of  Porno  Indians,  Inc.  v.  United  States,  363 
F.  Supp.  1238  (X.D.  Cal.  1973),  an  action  by  plaintiff  Manchester 
Band  of  Porno  Indians  (the  Band)  against  defendant  United  States 
and  certain  officers  of  the  Interior  and  Treasury  Departments  for 
failure  to  properly  manage  certain  funds  held  in  trust  for  the  Band. 
a  partial  summary  judgment  was  granted  holding  that  the  United 
States  had  breached  its  fiduciary  duty  to  properly  manage  the  Band's 
funds  and  was  liable  in  damages.  The  holding  was  based  upon  the 
fact  that  the  United  States  had  made  no  investments  of  the  Band's 
funds  from  1938  until  1959,  and  had  later  deposited  the  Band's  money 
in  the  U.S.  Treasury  at  a  time  when  short  term  government  bonds 
were  paying  a  higher  interest  rate. 

The  Band  had  tribal  trust  funds  ranging  from  $10,000  in  1946  to 
approximately  $100  in  1956  in  an  Indian  money  account  with  the 
Sacramento  Area  Office  of  the  BIA.  Only  2  small  interest  payments 
were  made  on  these  tribal  trust  funds  during  that  10  year  period.  In 
1963  the  BIA  began  depositing  the  Band's  funds  in  the  U.S.  Treasury 
at  the  statutory  rate  of  4%  simple  interest  per  annum.  The  Court  held 
that  these  actions  were  not  in  the  Band's  best  interests  and 
therefore  the  BIA  had  not  complied  with  the  statutory  and  judicially 
created  trust  obligations  owed  to  the  Band.  Citing  Seminole  Nation  v. 
United  States,  316  U.S.  286,  62  S.  Ct.  1049  (1942),  Pyramid  Lake 
Pamte  Tribe  of  Indians  v.  Morton.  354  F.Supp.  252  (D.D.C.  1972), 
and  Rockbridge  v.  Lincoln,  449  F.2d  567  (9th  Cir.  1971),  the  court 
said :  "It  is  unquestioned  that  the  United  States  has  a  solemn  trust  obli- 
gation to  the  Indian  people."  Porno,  supra,  at  1243. 

The  court  then  relied  upon  25  U.S.C.  §  161a  to  show  that  the  4% 
per  annum  simple  interest  rate  on  funds  that  are  deposited  was  a 
minimum  guarantee : 

In  other  words,  §  161a  did  not  set  a  ceiling  of  4  percent  interest,  but  rather  a 
floor,  or  guaranteed  return,  of  at  least  4  percent  when  there  were  no  other  invest- 
ments which  paid  a  higher  rate  of  return  which  a  reasonably  prudent  trustee 
would  be  authorized  to  make.  Porno,  supra,  at  1244. 

The  court  then  went  on  to  say  that  25  U.S.C.  §  162a  not  only  author- 
izes deposits  in  banks,  but  also  public  debt  obligations  and  other  bonds 
I  and  notes  which  are  unconditionally  guaranteed  as  to  principal  and 
i  interest  by  the  United  States.  Also  cited  is  a  memorandum  to  the  Com- 
missioner of  the  BIA  from  the  Associate  Solicitor  for  Indian  Affairs 
of  the  Department  of  the  Interior  dated  May  3, 1968  wherein  the  Asso- 
ciate Solicitor  addressed  the  fact  that  instruments  such  as  Federal 
I  National  Mortgage  Association  (FXMA)  notes  are  : 

.  .  .  lawful  investments  for  all  trust  funds  under  the  authority  or  control  of 

the  United  States.  12  U.S.C.  §  1723c  (1974).  This  provision,  in  our  opinion,  con- 

i  stitutes  a  grant  of  additional  authority  to  permit  the  investment  of  tribal  trust 
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funds  both  in  FNMA  participation  certificates  guaranteed  by  the  United  states 
and  other  FNMA  obligations  which  are  not  so  guaranteed.  (Memorandum,  p.  2). 
Porno,  supra,  at  1244. 

The  court  agreed  with  the  Associate  Solicitor  and  found  that  the 
Band  was  entitled  to  a  minimum  return  of  at  least  4%  per  annum 
on  funds  held  in  trust  by  the  Bureau  by  either  deposits  in  banks  or 
investments  as  statutorily  authorized,  to  include  those  such  as  FXMA. 

Citing  U.S:  v.  Mason.  412  U.S.  391,  93  S.Ct.  2202  (1973),  the  court 
held  that  "it  is  well  established  that  conduct  of  the  Government  as  a 
trustee  is  measured  by  the  same  standards  applicable  to  private  trus- 
tees." Porno,  supra,  at  1245.  That  standard  is  one  of  administration 
solely  and  in  the  best  interests  of  the  beneficiary. 

Finally,  the  court  held  that  a  "best  interest"  standard  would  include 
using  the  trustee's  skills  to  obtain  the  best  possible  return  for  a  bene- 
ficiary's money,  and  the  United  States  as  trustee  would  thus  be  liable 
for  damages  amounting  to  the  difference  between  the  most  advantage- 
ous return  on  all  permissible  investments  and  the  actual  investment 
made,  if  any. 

Porno  set  the  standard  for  a  guaranteed  minimum  4%  interest 
rate  for  Indian  trust  monies  and  held  the  United  States  liable  should 
the  best  interests  of  the  beneficiary  Indian  entity  not  be  served. 
C  hey  enne-Arap  alio  Tribes  of  Indiam  of  Oklahoma  et.  al.  v.  United 
States,  512  F.2d  1390  (Ct.C1.1975)  (hereinafter  Cheyemie),  addresses 
the  question  more  directly.  Upon  cross-motions  for  summary  judg- 
ment involving  plaintiff  Indian  tribes  attempting  to  recover  damages 
against  the  defendant  United  States  for  breaching  its  fiduciary  duty  to 
the  tribes  by  failing  to  properly  manage  certain  tribal  trust  funds,  the 
court  remanded  the  case  to  its  trial  division,  but  ruled  upon  7  specific 
points,  concluding  that  the  United  States  had  delayed  making  funds 
ready  for  investment  and  had  not  invested  funds  ready  for  investment, 
had  not  maximized  the  productivity  of  trust  funds,  and  had  used  these 
funds  for  the  defendant's  benefit  (by  retaining  them  in  the  U.S. 
Treasury  and  not  investing  such  funds  the  U.S.,  in  effect,  borrows 
those  funds). 

Citing  Mason,  supra,  and  Seminole  Nation,  supra,  the  court  estab- 
lished that  ". . .  funds  appropriated  to  Indians  to  satisfy  judgments  of 
the  Indian  Claims  Commission  or  of  this  court,  as  well  as  funds  pro- 
duced by  tribal  activities  are.  when  kept  in  the  Treasury,  held  in  trust 
for  the  Indians."  Cheyenne,  supra,  at  1392.  These  trust  funds  include, 
as  exemplified  by  plaintiff  Southern  Ute  Tribe,  2  judgment  fund  ac- 
counts, an  Indian  moneys,  proceeds  of  labor  (IMPL)  account,  a  tribal 
trust  fund  account,  and  5  interest  accounts.  It  is  clear  then  that  all 
types  of  Indian  monies  (see  discussion  of  types  of  tribal  funds,  supra) 
are  trust  monies  and  that  the  United  States  is  held  to  the  same  stand- 
ard of  accountability  for  all  such  funds. 

The  court  also  spoke  to  the  fact  that  the  Government's  breach  of 
fiduciary  duty  had  occurred  because  the  BIA  had  not  properly  used 
"the  tools  Congress  provided  in  order  to  meet  the  Government's  fidu- 
ciary 6b\\g&t\on,"  Cheyenne,  supra,  at  1393.  They  stressed  the  fact  that 
deposits  in  the  U.S.  Treasury  were  only  one  option  available  to  the 
BIA.  Citing  legislative  history,  the  court  related  that  prior  to  1880 
these  funds  were  required  to  be  invested.  Defaults  on  some  of  the 
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bonds  in  which  the  Secretary  of  the  Interior  had  invested  and  a  de- 
cline in  interest  rates  resulted  in  passage  of  the  Act  of  April  1,  1880, 
ch.  41,  21  Stat.  TO,  25  U.S.C.  §  161  (see  B.l,  supra)  which  allowed  the 
Secretary  to  hold  these  monies  in  the  Treasury  so  that  increased  secu- 
rity and  a  more  favorable  return  on  these  funds  would  be  had. 

Citing  Pomo.  supra,  the  court  agreed  that  the  4'<fe  attainable  by 
retention  in  the  Treasury  of  trust  monies  at  the  statutory  rate  was 
a  floor,  rather  than  a  ceiling  and  that  the  BIA.  by  not  maximizing  the 
trust  income  by  utilizing  all  legally  permissible  investments,  had 
breached  its  fiduciary  duty  to  the  tribes. 

Before  returning  the  case  to  its  trial  division,  the  Court  of  Claims, 
pursuant  to  Court  of  Claims  Rule  101(e),  (summary  judgment;  case 
not  fully  adjudicated  on  motion),  decided  7  specific  issues: 

1.  That  at  least  12  fully  secured  government  obligations  listed  in  the 
Associate  Solicitor's  Opinion  of  May  3. 1968  must  be  considered  "legal 
alternative  investments  for  trust  funds."  These  12  are : 

(a)   Export-Import  Bank  participation  certificates. 
(h)   Federal  National  Mortgage  Association  participation  cer- 
tificates issued  pursuant  to  12  U.S.C.  §  1717(c)  (196-1) .  as  amended 
(Supp.  11,1965-66). 

(c)  All  other  obligations,  participations,  or  other  instruments 
of  the  Federal  National  Mortirafre  Association  bv  authorization 
in  12  U.S.C.  §  1723c  (1964). 

(d)  Debentures  of  the  Federal  Housing  Administration  issued 
pursuant  to  12  U.S.C.  ?  1710(d). 

(e)  Farm  loan  bonds  issued  bv  federal  land  banks.  12  U.S.C. 
§941. 

(f)  Obligations  of  the  Federal  Home  Loan  Banks.  12  U.S.C. 
§  1435. 

{(/)  Debentures  of  the  Federal  Intermediate  Credit  banks,  12 
U.S.C.  §  1045. 

(/?)  Debentures  of  the  banks  for  cooperatives,  12  U.S.C. 
S 1134m. 

(/)  Bonds,  notes,  and  other  evidences  of  indebtedness  of  the 
Tennessee  Valley  Authority,  bv  authorization  in  16  U.S.C.  §  831n 
4. 

( /)  Notes  guaranferd  as  to  principal  and  interest  by  the  Small 
Business  Administration  pursuant  to  15  U.S.C.  §  6S3(b). 

(I')  Bonds  issued  by  local  housing  authorities  secured  by  an- 
nual contributions  contracts  with  the  United  States. 

(?)  Bonds  or  notes  of  local  housing  and  urban  renewal  authori- 
ties secured  bv  a  contract  or  requisition  agreement  with  the 
United  States." 

2.  That  the  Government  was  "duty  bound  to  make  the  maximum 
productive  investment  unless  and  until  specifically  told  not  to  do  so 
by  a  tribe  and  until  defendant  also  made  an  independent  judgment 
that  the  request  was  in  its  own  best  interests." 

3.  Defendant  stipulated  that  more  productive  investments  were 
available  from  May  10, 1965  onward. 

4.  "  (O)n  those  funds  which  defendant  in  effect  borrowed  from  plain- 
tiffs by  retaining  them  in  the  Treasury,  we  hold  defendant  to  a  strict 
standard  of  fiduciary  duty — if  eligible  investments  were  available 
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at  higher  yields,  defendant  will  be  liable  to  plaintiffs  for  the  difference 
between  what  interest  defendant  paid  for  the  funds  and  the  maximum 
the  funds  could  have  legally  and  practically  earned  if  properly  invested 
outside." 

5.  "  ( W)  e  find  that,  except  possibly  for  the  earliest  period,  there  were 
in  fact,  at  all  relevant  times,  proper  sources  of  investment  outside  the 
Treasury  which  would  have  yielded  higher  returns  than  4%.  As 
already  indicated,  we  do  not  determine  the  length  of  the  reasonable 
periods  in  which  the  Government  should  have  acted  or  the  validity  of 
its  possible  excuses,  if  any,  for  failing  to  act  at  all  or  in  due  time 

(other  than  those  dealt  with  in  this  opinion) ." 

6.  "(T)he  problem  of  the  interest  accounts  on  which  no  interest  was 
paid  at  all.  Defendant's  own  exhibits  show  that  as  early  as  1963  the 
unproductive  interest  funds  of  both  the  Chemehuevi  and  Hoh  tribes 
were  withdrawn  from  the  Treasury  to  earn  interest  in  commercial 
banks — a  policy  defendant  encouraged.  See  Defendant's  Exhibit  50. 
Since  defendant  had  available  at  all  relevant  times  outside  investments 
which  would  have  yielded  some  substantial  return,  we  hold  that  the 
Government  is  liable  for  lost  profits  on  those  interest  accounts." 

7.  "(I)n  determining  the  maximum  rates  available,  the  trial  judge 
will  disregard  the  advice  the  Bureau  of  Indian  Affairs  received  from 
the  Office  of  Management  and  Budget  (OMB)  that  it  might  not  invest 
in  government  guaranteed  securities  of  certain  agencies.  That  advice 
was  based  on  internal  accounting  policies  of  the  OMB  and  was  in  clear 
derogation  of  defendant's  statutory  right  to  invest  in  those  securities, 
a  right  recognized  by  the  Department  of  the  Interior  at  least  since  1966, 
but  disregarded  in  the  face  of  OMB  pressure."  (See  Exhibit  B.) 

D.    CONCLUSION" 

The  court's  strong  position  in  Cheyenne  and  Porno — as  shown  by  its 
determination  of  the  issues  regarding  the  United  States'  fiduciary  duty 
to  manage  Indian  trust  monies  and  the  potentially  costly  sanctions  for 
the  abrogation  of  that  duty — should  have  motivated  the  Bureau  and 
OMB  to  immediately  institute  proper  financial  management  of  the 
Indian  trust  monies  in  its  care.  Apparently  this  has  not  occurred.  Until 
the  Bureau  is  forced  by  litigation  or  legislation  to  affirmatively  exercise 
its  fiduciary  responsibility,  the  financial  interests  of  Indian  people  will 
continue  to  suffer. 

The  following  suggestions  for  changes  in  financial  management  of 
Indian  funds  are  offered : 

1.  Judgment  funds  do  not  earn  interest  from  date  of  entry  until 
they  are  appropriated  by  Congress.  This  should  be  changed  by  legis- 
lation providing  for  the  accrual  of  interest  at  a  stipulated  rate  from 
date  of  entry  of  judgment  to  date  of  Congressional  appropriation. 

2.  No  Branch  of  Investment  Counseling  presently  exists  in  the 
Bureau  of  Indian  Affairs.  One  should  be  created. 

3.  ISSDA/IIM,  IMPL,  and  interest  money  accounts  must  all  be- 
come interest  bearing  accounts. 

4.  Interest  from  ISSDA  Special  Deposit  accounts  should  go  to  the 
individual  or  tribe,  not  into  IMPL  accounts. 

5.  The  staff  of  the  BIA,  Branch  of  Investments,  while  apparently 
doing  an  excellent  job,  is  severely  understaffed.  There  are  presently 
only  -2  Investment  Officers.  The  staff  must  be  increased. 
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6.  Legislation  clearly  emphasizing  the  affirmative  duty  of  the  BIA 
to  invest  Indian  monies  should  be  introduced. 

7.  The  advantages  and  disadvantages  of  establishing  either  a  float- 
ing interest  rate  geared  to  average  market  yield  or  a  floor  rate  with 
small  penalty  charges  for  Indian  trust  monies  should  be  investigated. 

8.  Consider  approaching  large  metropolitan  banks  to  obtain  the 
assistance  of  a  capable  financial  planner  on  a  grant  basis  to  study 
BIA  financial  management  and  develop  ideas  for  improving  its  op- 
eration. 

9.  Consider  applying*  the  a  Average  daily  balance  concept  as  used  in 
many  consumer  credit  operations  to  provide  an  interest  rate  for  the 
rapidly  changing  balances  in  some  Indian  trust  funds  as  opposed  to 
non-payment  of  interest. 
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Exhibit  A 


U.S.  Department  of  the  Interior, 
Bureau  of  Indian  Affairs, 
Albuquerque,  N.  Mex.,  June  30, 1975. 
This  report  was  prepared  by  the  Branch  of  Investments. 
The  report  contains  valuable  information  regarding  Indian  trust 
funds,  with  special  emphasis  on  the  investment  program. 
If  additional  copies  are  needed,  please  notify  this  office. 

John  W.  Vale, 
Chief,  Branch  of  Investments. 


Trust  Responsibility  For  Indian  Trust  Funds 
indian  tribal  property 

Indian  tribal  property  is  that  property  in  which  an  Indian  tribe 
has  a  legally  enforceable  interest. 

INDIAN  TRIBAL  TRUST  FUNDS 

Indian  tribes  have  complete  authority  over  their  tribal  property,  in- 
cluding tribal  trust  funds,  except  where  that  authority  has  been  re- 
stricted or  altered  by  the  Congress  through  legislation. 

Indian  tribal  property  produces  income  which  by  law  must  be 
placed  in  the  U.S.  Treasury  as  trust  funds. 

Numerous  acts  of  the  Congress  and  court  decisions  have  provided 
the  special  fiduciary  responsibility  of  the  Government  over  such  trust 
funds. 

Pursuant  to  the  provisions  of  25  U.S.C.  2,  Congress  has  conferred 
the  authority  for  the  supervision  and  management  of  certain  affairs  of 
Indians,  including  the  management  of  Indian  tribal  trust  funds,  upon 
the  Secretary  of  the  Interior.  This  authority  has  been  delegated  by  the 
Secretary  to  the  Commissioner  of  Indian  Affairs. 

RESPONSIBILITY    FOR   TRIBAL   TRUST   FUNDS 

Only  those  tribal  trust  receipts  which  by  law  must  be  collected  by 
the  Bureau  of  Indian  Affairs  are  covered  into  the  U.S.  Treasury.  Those 
receipts  properly  collected  by  the  Indian  tribes  are  under  their  com- 
plete control  and  usually  are  deposited  by  them. 

Basically.  Indian  tribal  moneys  held  in  the  U.S.  Treasury  in  trust 
for  Indian  tribes  are  the  subject  of  this  review. 

(312) 
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DEPOSIT  IN  U.S.   TREASURY 

Indian  tribal  trust  funds  that  must  be  deposited  in  the  U.S.  Treasury 
are  those  revenues,  judgments,  awards  and  other  payments  made  to 
Indian  tribes  which  are  required  under  specific  acts  of  Congress  to 
be  so  deposited. 

INTEREST   OX   DEPOSITS 

Interest  rates,  as  provided  by  Congress,  on  such  Indian  tribal  funds 
while  they  are  on  deposit  in  the  U.S.  Treasury  have  varied.  They  have 
been  usually  provided  by  the  acts  of  Congress  creating  the  trust  funds. 
Otherwise,  interest  is  provided  by  25  U.S.C.  161a,  at  4  percent  per  an- 
num on  balance  over  $500.00. 

USE  OF   INDIAN   TRIBAL   TRUST  FUXDS 

Congress  controls  the  use  or  expenditure  of  Indian  tribal  trust  funds 
through  laws  relating  to  the  particular  tribes  or  trust  funds,  or  through 
the  enactment  of  annual  appropriation  acts  for  the  Department  of  the 
Interior.  Such  legislation  provides  clear  showings  of  the  specific  pur- 
poses for  which  the  funds  may  be  used  or  expended. 

REPORTS  EURXISHED  TRIBES 

To  carry  out  the  above-described  fiduciary  responsibility,  and  the 
other  financial  management  for  which  it  is  responsible,  the  Bureau  of 
Indian  Affairs  maintains  an  automated  accounting  system  in  Al- 
buquerque, New  Mexico. 

From  the  accounting  system  there  is  prepared  a  concise  monthly 
statement  of  each  tribal  trust  fund  under  the  jurisdiction  of  the  Bu- 
reau. These  reports  are  distributed  to  the  applicable  tribes.  The  deci- 
sion as  to  the  further  dissemination  of  such  trust  information  is  left 
up  to  those  tribal  officials. 

INDIAN   TRIBAL  BUDGETS 

Indian  tribes,  with  the  assistance  of  the  Bureau  of  Indian  Affairs, 
develop  advance  yearly  programs  for  their  financial  needs  based  upon 
the  full  consideration  of  the  tribe's  assets  and  prospective  revenues. 

The  Bureau  knows  at  all  times  the  amount  of  Indian  tribal  trust 
funds  that  are  available. 

Funds  approved  and  necessary  to  meet  concurrent  tribal  needs  are 
made  available  without  delay. 

AVAILABILITY 

The  tribal  trust  funds  are  available  for  expenditure  or  investment 
on  the  day  of  deposit  of  the  funds. 

IXVESTMEXTS 

The  Act  of  June  24,  1938.  25  U.S.C.  102a.  authorizes  the  Secretary 
of  the  Interior  to  invest  Indian  tribal  trust  funds.  Tribal  trust  funds 
in  excess  of  the  tribes'  current  disbursement  needs  are  invested  by  the 
Bureau  of  Indian  Affairs. 
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The  investments  result  in  significant  increases  of  interest  income  to 
the  Indian  tribes. 

Summary — Bureau  investment  programs  (as  of  June  30,  1975) 

Total   invested $542,  000,  000 

Per  annum   earnings $47,  000,  000 

Average  return    (percent) 9.05 

Earnings  per  day $129,  041 

Tribes    serviced 195 

Individual    Indians . 145,  000 

Direct  cost  to  tribe _  0 


INVESTMENTS  BY  BUREAU  OF  INDIAN  AFFAIRS 


lAverage  earnings  July  1,  1974  to  June  30,  19751  n: 

law 


Interest  Average 

rate  total  Per  annum 

(percent)  invested  earnings     jj]p 


Tribal  trust  funds 9.19    $387,400,000       $35,603,242 

1SS0A _ 8.66      123,600,000         10*660,888     1S( 

IMPL . 8.64         9,400,000  812.293 


Total 9.05      520,400,000         47,076,423        1 

Coi 


STATUS  OF  INVESTMENTS— TRIBAL  TRUST  FUNDS,  DEPOSIT  FUNDS,  AND  IMPL  FUNDS  ju, 

[As  of  June  30,  1975;  in  thousands  of  dollarsl 

Tr 

Tribal  Deposit 

trust  funds  IMPL  Total 

Cost  amount  of  investments  funds  (ISSDA)  funds        investments      of 

— —  mi 

Bank  time  certificates  of  deposit... 399.6  29.5  10.4  439.5      g 

U.S.  Treasury  and  other  Government  securities 9.7  93.0  .1  l\)L  8 

tri 


Total 409.3  124.5  10.5  542.3. 


Summary 


TRIBAL    TRUST    FUNDS 


1.  Certain  tribal  funds  are  required  to  be  deposited  in  the  U.S 
Treasury.  t  m         t) 

2.  The  principal  source  of  tribal  income  is  awards  from  the  Indian  ^ 
Claims  Commission  and  the  U.S.  Court  of  Claims,  sale  or  lease  of  ^ 
tribal  resources,  interest  earnings  from  investments,  and  funds  in  the 
U.S.  Treasury. 

3.  25  U.S.C.  162a  authorizes  the  Secretary  of  the  Interior  to  invest 
trust  funds.  <  {\ 

4.  Bureau's  formal  investment  program  started  in  1966. 

5.  The  Bureau  works  very  closely  with  the  Indian  tribes  in  the 
investment  of  funds  to  coincide  with  the  Bureau's  overall  policy  of 
self-determination  among  the  Indian  people. 

6.  Tribal  trust  funds  investments  as  of  June  30,  1975,  were  $409.3 
million  with  an  average  return  of  9.19  percent  earning  $35.6  million 
on  a  per  annum  basis.  If  funds  were  not  invested,  the  earnings  would 
be  $14  million.  !j 

ii 
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7.  Funds  can  be  invested  in  any  bank  in  the  United  States  in  one  day 
by  use  of  wire  transfer  authority  with  the  U.S.  Treasury. 

8.  Computer  reports  are  furnished  to  the  tribes  on  a  monthly  basis. 


Indian  Tribal  Trust  Funds  Administered  by  the  Bureau  of 

Indian  Affairs 

background 


The  provisions  of  25  U.S.C.  155  require,  with  certain  exceptions, 
that  all  miscellaneous  revenue  derived  from  Indian  reservations, 
agencies  and  schools  be  covered  to  the  U.S.  Treasury  unless  existing 
law  requires  otherwise.  25  U.S.C.  161b  further  provides  that  all  tribal 
funds  arising  under  25  U.S.C.  155  be  carried  in  separate  accounts  in 
the  U.S.  Treasury  for  the  respective  tribes  and  principal  accounts  with 
balances  exceeding  $500  shall  bear  interest  at  4  percent  unless  interest 
is  otherwise  authorized  by  law.  The  principal  source  of  tribal  income 
is  as  follows: 

1.  Awards  made  by  the  Indian  Claims  Commission  and  the  U.S. 
Court  of  Claims. 

2.  Sale  or  lease  of  tribal  resources — chiefly  land,  timber,  minerals, 
and  water  powers. 

43.  Interest  earnings  from  invested  funds  and  funds  in  the  U.S. 
'Treasury. 
Generally,  tribal  trust  funds  are  collected  by  the  various  Bureau 
of  Indian  Affairs  (BIA)  Area  and  Agency  offices  or,  in  the  cases  of 
(mineral  royalties  and  some  forest  productions,  the  U.S.  Geological 
Survey  and  the  U.S.  Forest  Service  are  involved  in  effecting  tribal 
trust  funds  receipts.  All  tribal  trust  fund  receipts,  by  law,  earn  either 
4  percent  or  5  percent  interest,  depending  upon  the  tribe,  during  the 
period  from  the  deposit  date  of  the  receipt  to  the  date  of  disbursement. 
However,  this  interest  is  kept  in  separate  U.S.  Treasury  accounts,  and 
interest  is  not  paid  on  interest. 

25  U.S.C.  162a  authorizes  the  Secretary  of  the  Interior  to  invest 
tribal  trust  funds.  This  legislation  was  passed  in  1938  and  provides 
that  these  funds  may  be  invested  by  deposits  in  commercial  banks  or 
the  purchase  of  public  debt  obligations  of  the  United  States  or  other 
obligations  which  are  guaranteed  as  to  both  principal  and  interest 
by  the  U.S.  Government.  Commercial  banks  which  hold  these  funds 
as  deposits  must  either  pledge  as  collateral  securities  guaranteed  as 
to  both  interest  and  principal  by  the  U.S.  Government  or  furnish  a 
surety  bond  to  secure  the  deposits.  The  Secretary  of  the  Interior  has 
delegated  his  authority  to  invest  Indian  trust  moneys  to  the  Com- 
missioner of  the  Bureau  of  Indian  Affairs.  Since  May  of  1968,  the 
Albuquerque  Office  has  been  authorized  to  exercise  this  authority. 

investments 
History 

The  Bureau  started  a  formal  investment  program  in  mid-1966.  Prior 
to  that  time,  the  4  percent  or  5  percent  interest  paid  by  the  U.S. 
Treasury  exceeded  the  rate  that  could  be  obtained  from  other  type 
investments. 
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Tribal  funds  are  invested  unless  the  tribe  that  oaviis  the  funds     l> 
objects.  The  Bureau  works  very  closely  with  the  Indian  tribes  in  the 
investment  of  funds  to  coincide  with  the  Bureau's  overall  policy  o; 
self-determination  among  the  Indian   people.   The  tribal  councils'     able 
knowledge  of  immediate  near-term  fund  requirements  for  operating 
and  capital  acquisitions  quite  often  preclude  the  investment  of  funds     t 
in  securities.  A  large  percentage  of  the  tribal  trust  funds  now  admin-     iim 
istered  by  the  Bureau  are  award  funds. 

The  tribes  are  advised  by  the  Area  and  Agency  personnel  as  to  the 
Bureau's  investment  program,  but  the  decision  to  not  invest  is  the 
result  of  the  councils'  determination. 

Current  Status  of  Invested  Funds 

As  of  June  30, 1975,  the  total  investments  for  tribal  trust  funds  Avere 
$400.8  million.  Bank  time  certificates  of  deposit  represent  about  97.6% 
of  the  total  investments.  The  remaining  2.4%  is  invested  in  U.S.  Gov- 
ernment securities. 

The  investments  are  for  195  Indian  tribes.  The  average  return  is 
9.19%).  During  FY  1975,  $35.6  million  was  earned.  If  the  $409.3  million 
were  not  invested,  the  earning  would  be  $14  million.  The  earning  would 
be  4%  on  the  principal  amount  of  $350  million  only  because  no  interest 
is  paid  b}T  the  U.S.  Treasury  on  interest. 

The  majority  of  the  investments  are  for  one  year  or  less. 

Procedures  Used  in  Actual  Investment  of  Funds 

The  Investment  Branch  has  the  capacity  to  place  funds  in  a  bank 
anywhere  in  the  United  States  in  one  day.  This  is  accomplished  by 
using  wire  transfer  authority  through  the  U.S.  Treasury.  The  U.S. 
Treasury  in  turn  transfers  the  funds  to  the  applicable  Federal  Reserve 
Bank  that  serves  the  particular  bank  that  is  receiving  the  funds.  Funds 
that  are  already  in  a  bank  can  be  transferred  to  another  bank  by  using 
the  Federal  Reserve  system.  The  bank  time  certificates  of  deposit  are 
held  in  safekeeping  by  the  Albuquerque  Investment  Branch.  The  banks 
are  required  to  pledge  collateral  with  a  Federal  Reserve  Bank  to  cover 
the  funds  that  are  invested. 

U.S.  Treasury  securities  and  Other  Government  Agency  issues  are 
purchased  through  the  U.S.  Treasury.  There  is  no  charge  for  this  serv- 
ice. The  U.S.  Treasury  has  a  new  Market  Security  that  is  issued  by  the 
U.S.  Treasury.  It  can  be  purchased  any  day  for  maturity  to  coincide 
with  U.S.  Treasury  Bills,  Bonds  or  Notes.  The  Other  Government 
Agency  issues  are  held  in  safekeeping  in  a  Federal  Reserve  Bank,  and 
a  safekeeping  receipt  is  issued. 

Reports 

Computer  reports  are  furnished  the  tribes  each  month  showing  the 
status  of  tribal  trust  funds  and  a  detail  listing  showing  pertinent 
information  in  regard  to  each  investment  made  for  a  tribe. 

A  maturity  listing  in  chronological  order  is  also  prepared  by  our 
computer  for  all  tribal  trust  funds.  This  report  is  used  to  determine 
transactions  that  are  maturing  and  enables  the  Investment  Branch  to 
handle  the  transactions  in  a  timely  manner.  A  maturity  list  for  each 
Area  Office  will  be  distributed  very  shortly. 

A  computer  program  is  available  to  analyze  the  many  negotiations 
that  are  made  with  banks  throughout  the  United  States. 
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Depositing  of  Tribal  Trust  Funds 

An  amendment  to  Joint  Regulation  Xo.  3  was  approved  as  of  July  1, 
1972,  whereby  tribal  trust  funds  deposited  are  now  classified  as  avail- 
able receipts.  This  means  the  funds  are  available  immediately  for  ex- 
penditure or  investment.  The  funds  now  start  drawing  interest  the  day 
the  deposit  is  confirmed  by  a  Federal  depositary.  The  funds  stop  draw- 
ing interest  the  day  the  expenditure  check  is  issued. 


The  following  is  a  form  of  the  computer  readout : 
Summary  of  Tribal  Trust  Funds  as  of  - 


Tribe  Appropriations 

Section  I. — Cash  and  investments  owned: 

1.  Balance  and  reinvested  interest: 

(a)  Balance  at  beginning  of  fiscal  year $ 

(6)  Reinvested  interest  included  above  (nonadd) 

2.  Total  increase  in  trust  balance,  receipts 

3.  Total  reduction  in  trust  balance,  expenditures 

4.  Increase  (or  decrease)  in  investments 

(a)  Investments  (nonadd) 

(6)  Reinvested  interest 


5.  Total  cash  and  investments. 


Sec  II. — Where  are  the  funds  that  are  owned : 

1.  Allotted  funds  and  obligations : 

(a)  Allotted  funds,  U.S.  Treasury 

( b )  Obligations  not  disbursed,  net  ( nonadd ) 

2.  Unallotted  funds,  U.S.  Treasury 

3.  Investments    

4.  Total  cash  and  investments 


Note  :  Changes  this  fiscal  year  (items  2,  3,  4  (a)  and  (b) ). 


Section  I 


Line  1: 

A.  +101.XX+102.XX+108.10+108.11+106.30+106.40. 

B.  +206.62+206.67. 

All  Beginning  Year  Balances. 
Line  2 :  +102.71+102.80+102.90+102.91  Current  Tear  Onlv. 
Line  3:  +101.31+101.40+101.51+101.60+101.90—206.60—206.65  Current  Year 
Only. 
Line  4: 

A.  +108.10+108.11+106.30+106.40  Current  Year  Only. 

B.  +206.62+206.67  Current  Year  Only. 
Line  5:  Lines  1+2—3  +  or  —  4B  =  Line  5. 

Section  II 

Line  1 : 

A.  +101.XX  All  Current  Balances  to  Date. 

B.  +200.XX+950.00— 111.00-124.00— 126.00   (Nonadd). 
Line  2:  102.XX  Net.  Current  Balances  to  Date. 

Line  3:  +108.10+108.11+106.30+106.40  Current  Balances  to  Date. 
Line  4:  Lines  l+2+3=Line  4. 
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Summary 

individual  indian  money 

1.  Primary  purpose  of  IIM  accounts  is  to  protect  the  funds  of 
minors  and  adults  under  legal  disability. 

2.  The  Bureau  has  41  disbursing  stations  with  accountability  cen- 
tralized in  the  Branch  of  Finance  and  Accounting  in  Albuquerque. 

3.  Investments  are  centralized,  and  earnings  are  distributed  each 
six  months  to  145,000  account  holders. 

4.  Individual  Indian  Money  invested  as  of  June  30, 1975,  was  $122.5 
million  with  an  average  return  of  8.66  percent  earning  $10.7  million 
on  a  per  annum  basis.  No  earnings  would  be  realized  if  funds  were 
not  invested. 

5.  Average  return  to  account  holders  for  the  past  Q1^  years  has  been 
7  percent. 

6.  A  service  is  provided  for  Indian  tribes  when  deemed  proper  by  the 
Agency  superintendent. 


Individual    Indian    Moneys    Administered    by    the    Bureau    of 

Indian  Affairs 

background 

Individual  Indian  Money  accounts  are  under  the  control  of  the 
Secretary  of  the  Interior  or  his  authorized  representative  belonging 
to  individuals  or  tribal  groups.  The  primary  purpose  of  the  IIM 
accounts  is  to  protect  the  funds  of  minors  and  adults  under  legal  disa- 
bility. Voluntary  deposits  by  individual  Indians  as  a  general  rule  are 
not  accepted. 

There  are  41  disbursing  stations  throughout  the  United  States.  At 
each  disbursing  station  accounts  are  maintained  on  an  individual 
basis,  and  collections  and  disbursements  are  handled  in  much  the  same 
way  as  a  bank  would  handle  an  individual  account. 

The  accountability  for  the  TIM  funds  is  the  responsibility  of  an 
Indian  Service  Special  Disbursing  Agent  located  in  Albuquerque.  He 
has  Deputy  Disbursing  Agents  located  at  each  of  the  41  disbursing 
stations. 

Accounting  information  relating  to  the  collections  and  disburse- 
ments is  transmitted  via  electronic  transmission  on  a  daily  basis  to 
Albuquerque. 

investments 
History 

The  centralization  of  the  accounting  functions  for  the  Bureau  was 
accomplished  in  1966.  Prior  to  that  time  each  Area  Office  in  the  Bureau 
was  responsible  for  the  investment  of  surplus  IIM  funds.  In  1966  the 
investment  of  funds  was  made  on  a  Bureau- wide  basis  by  personnel  in 
Albuquerque.  In  1968  the  centralized  IIM  operations  were  revised, 
and  since  that  time  an  outstanding  investment  program  for  IIM  has 
been  operated. 
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Investments  for  IIM  funds  can  be  made  in  bank  time  certificates  of 
deposit,  U.S.  Treasury  Securities,  and  Other  Government  Agency- 
issues.  The  investments  for  IIM  funds  are  now  100%  centralized  in 
Albuquerque. 
Current  Status  of  Invested  Funds 

As  of  June  30,  1975,  the  total  investment  for  Individual  Indian 
Money  was  $122.5  million.  Bank  time  certificates  of  deposit  represent 
about  24.1%  of  the  total  investments.  The  remaining  75.9%  is  in- 
vested in  U.S.  Government  securities  and  Other  Government  Agency 
issues. 

The  investments  are  for  about  145,000  account  holders.  The  average 
return  is  8.66%,  and  on  an  annual  basis  the  $122.5  million  will  earn 
$10.7  million.  If  the  $122.5  million  were  not  invested  there  would  be 
no  earnings  because  the  U.S.  Treasury  does  not  pay  interest  on  a 
deposit  funds. 

A  rate  of  8.40%  per  annum  was  paid  to  account  holders  for  the  last 
interest  period  ended  March  31,  1975.  The  average  rate  paid  for  past 
6V2  years  has  been  7%. 
Distribution  of  Interest 

The  total  earnings  of  the  IIM  accounts  are  credited  to  a  centralized 
undistributed  interest  account,  and  each  six  months  the  earnings  are 
distributed  to  the  approximately  145,000  accounts.  Each  account  is 
credited  with  interest  in  direct  relationship  to  the  cash  balance  of  the 
account  during  the  interest  period.  The  earned  but  not  paid  interest  is 
accrued  at  the  end  of  each  interest  period  in  order  that  interest  can 
be  distributed  on  the  basis  of  actual  earnings. 

Procedures  Used  in  Actual  Investment  of  Fund* 

Each  day  a  computer  update  is  received  showing  the  net  increase 
or  decrease  in  cash  for  the  41  disbursing  stations.  Investments  are 


made  based  on  historical  information  available,  taking  into  considera- 
tion the  overall  cash  operating  requirements.  Funds  are  invested  for 
as  short  a  period  as  3  days  or  for  as  long  a  period  as  25  years.  The  de- 
termination as  to  the  length  of  time  for  the  investments  is  made  by 
the  Albuquerque  Investment  Branch. 

The  actual  investment  of  the  funds  is  made  in  the  same  manner  as 
the  tribal  trust  funds. 

Interest  distribution  IIM  money,  October  1968-March  1975 

Per  annum 

rate 

6-month  period  ending :  Percent 

March  1969 5.  50 

September   1969 5.  97 

March  1970 6. 11 

September   1970 6.  51 

April  1971 6.  01 

September   1971 6.  51 

March  1972 6.  55 

September   1972 7.  32 

March   1973 7.  20 

September    1973 7.  08 

March  1974 8.  04 

September   1974 9. 12 

March  1975 8.  40 

Average  earnings  6%  years 7.  00 
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INDIAN   MONET,   PROCEEDS   OF   LABOR 


Indian  Money,  Proceeds  of  Labor,  funds  consist  of  all  miscellaneous 
revenues  derived  from  Indian  agencies  and  schools. 

Tribal  trust  funds,  that  is,  funds  accruing  to  a  tribe  from  leases  of 
its  lands  or  trust  funds  paid  to  a  tribe  are  not  included  in  IMPL 
accounts. 

Because  IMPL  funds  are  agency  and  school  funds  rather  than 
tribal  trust  funds,  they  have  not  been  included  in  the  investment  pro- 
gram for  tribal  trust  funds.  An  investment  program  for  IMPL  funds 
was  begun  on  July  1, 1972. 

The  total  invested  for  IMPL  as  of  June  30,  1975,  was  $10.5  million 
with  a  return  of  8.64  percent  yielding  $812,000  on  an  annual  basis. 

JUDGMENT AWARD   FUNDS 

Funds  awarded  to  the  Indian  tribes  by  judgments  of  the  courts 
and  the  Indian  Claims  Commission  must  be  appropriated  by  Con 
gress.  They  are  then  allowed  by  the  General  Accounting  Office  and 
covered  into  the  U.S.  Treasury  to  the  credit  of  the  respective  plaintiff 
tribes,  etc. 

Judgment  and  award  funds  are  invested  as  soon  as  they  are  avail- 
able, or  as  stated  above,  approximately  three  days  after  the  Pres- 
ident approves  the  bills  appropriating  them. 

By  law  such  funds  are  not  available  for  expenditure  (except  for 
payment  of  attorneys  fees,  expenses  of  litigation  and  expenses  of 
planning  a  program  for  the  use  thereof)  until  Congress  enacts  legisla- 
tion prescribing  the  purposes  for  which  they  may  be  used  by  the 
tribes. 

The  content  of  such  disposition  legislation  has  not,  in  some  instances, 
been  approved  by  the  tribes,  the  Secretary  of  the  Interior  and  Con- 
gress, for  up  to  seven  years. 

A  large  percentage  of  the  tribal  trust  funds  now  administered  by 
the  Bureau  are  award  funds. 

With  the  concurrence  of  the  tribes  involved,  the  Bureau  of  Indian 
Affairs  has  invested  such  funds  at  rates  of  interest  of  up  to  13  percent 
instead  of  the  usual  4  percent  interest  provided  by  the  U.S.  Treasury 
for  trust  funds  on  deposit  there. 

Area  and  Agency  office  officials  are  responsible  for  reviewing  fund 
balances  on  deposit  with  the  U.S.  Treasury  and  for  consulting  with 
Indian  groups  on  possible  investment  of  funds.  An  Indian  group, 
either  directly  or  through  an  Area  or  Agency  office,  requests  the  In- 
vestment Officer  to  make  the  investments.  This  is  an  area  of  respon- 
sibility that  requires  continued  follow-up  action  by  the  "Washington 
Central  Office. 


Exhibit  B 


Executive  Office  of  the  President. 

Bureau  of  the  Budget. 
Washington,  D.C.,  July  26, 1969. 
Hon.  Walter  J.  Hickel, 
Secretary  of  the  Interior, 
Washington,  D.C. 

Dear  Mr.  Secretary  :  Under  Secretary  Train  and  I  have  discussed 
the  desires  of  some  of  the  Indian  tribes  that  Indian  trust  funds  be 
used  to  purchase  securities  of  certain  Government-sponsored,  but 
privately  owned,  corporations.  Such  securities  carry  a  higher  rate  of 
return  than  the  trust  funds  have  been  earning.  In  signing  the  Second 
Supplemental  Appropriation  Act  of  July  22,  the  President  has  directed 
us  to  hold  total  budget  outlays  in  the  fiscal  year  1970  to  $192.9  billion ; 
this  is  even  more  restrictive  than  the  statutory  limitation,  because  of 
the  exceptions  the  latter  provides. 

The  accounting  conventions  we  have,  which  are  grounded  in  the 
recommendations  of  the  President's  Commission  on  Budget  Concepts 
in  October  1067.  require  that  the  purchse  of  such  privately  issued 
securities  be  treated  as  a  loan,  and  be  counted  within  budget  outlays. 
Therefore,  if  such  a  purchase  were  accomplished,  it  would  have  to  be 
offset  by  reductions  in  other  programs.  This  would  deprive  your  agency, 
or  other  agencies,  from  making  needed  program  expenditures,  and  we 
cannot  now  approve  this  kind  of  a  rearrangement  of  priorities. 

The  Indian  tribes  would  not  be  hurt  by  foregoing  the  purchse  of 
the  securities  they  have  in  mind.  Without  affecting  the  budget  outlays, 
they  could  buy  Tennessee  Valley  revenue  bonds  which  are  currently 
selling  at  a  relatively  high  yield,  or  they  could  invest  in  the  regular 
weekly  series  of  Treasury  bills  which  are  selling  to  yild  more  than 
7.4  percent  for  certain  maturities.  If  they  were  to  invest  in  such 
Treasury  bills.  I  believe  this  would  provide  the  highest  rate  of  return 
in  the  whole  history  of  the  Indian  trust  funds. 

Furthermore,  the  purchase  of  privately  owned  securities  by  the 
Indian  trust  funds  would  set  a  very  bad  precedent  for  the  other  trust 
funds  in  the  custody  of  the  Government.  There  have  been  a  few.  rela- 
tively rare  cases,  when  certain  trust  funds  have  been  called  upon  to 
temporarily  support  the  market  for  securities  of  Government-spon- 
sored privately  owned  corporations,  by  buying  limited  amounts 
thereof.  Those  exceptions  were  made  primarily  in  the  interest  of  the 
Treasure  and  its  debt  marketing  functions.  Otherwise,  it  has  always 
been  judged  that  the  public  interest  would  be  better  served  by  avoiding 
the  initiation  of  trust  fund  outlays  in  the  nature  of  funding  for  pri- 
vately owned  enterprises.  It  would  be  very  difficult  now  to  permit  this 
in  the  case  of  the  Indian  trust  funds  and  deny  it  in  the  case  of  the 
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trust  funds  which  benefit  veterans,  railroad  employees  Civil  Service 
employees  and  other  such  groups. 

Therefore  I  must  ask  that,  in  the  administration  of  the  Indian  trust 
funds  committed  to  your  care,  you  avoid  any  steps  which  would  lead 
to  the  purchase  of  securities  of  privately  owned  enterprises. 
Sincerely, 

Robert  P.  Mayo,  Director, 


Chapter  9.  Attorneys'  Fees  in  Indian  Litigation 


Prepared  for  Task  Force  No.  9  by 
Robert  S.  Pelcyger,  Staff  Attorney,  Native  American  Rights  Fund, 

Boulder,  Colorado. 


INTRODUCTION 

Increasingly  in  recent  years,  Congress  and  the  courts  have  come  to 
recognize  that  many  Congressional  policies  cannot  be  implemented 
effectively  unless  there  is  some  provision  for  attorneys'  fees  to  be 
awarded  to  the  prevailing  party.  Without  the  possibility  of  attorneys* 
fee  awards,  access  to  the  courts  is,  in  many  instances,  only  a  hypo- 
thetical, highly  impractical  possibility,  and  without  access  to  the 
courts,  many  "rights"  are  never  enforced.  Perhaps  nowhere  are  these 
truths  more  evident  than  in  the  field,  and  the  history,  of  Indian  law. 

In  Indian  law,  the  attorneys*  fee  issue  arises  in  two  contexts.  There 
is  first  the  question  of  whether  federal  courts  are  authorized  to  award 
attorneys'  fees  to  Indians  or  Indian  tribes  when  they  prevail  in  litiga- 
tion to  enforce  or  protect  their  rights.  On  this  issue,  there  is  a  clear 
need  for  new  legislation.  The  problem  also  arises  administratively, 
when  Indian  tribes  request  funds  from  the  Bureau  of  Indian  Affairs 
for  the  purpose  of  retaining  attorneys  of  their  own  choice  to  represent 
the  tribes  in  pending  or  anticipated  litigation.  This  area  is  currently 
under  consideration  by  both  the  Interior  Department  and  the  Comp- 
troller General.  Presently,  it  is  unclear  whether  new  legislation  will  be 
required. 

Part  I  of  this  analysis  focuses  on  the  need  for  the  Indians  to  be  rep- 
resented by  attorneys  of  their  own  choosing,  rather  than  relying  ex- 
clusively on  government  attorneys.  Part  II  analyzes  the  current  legal 
status  of  court  awarded  attorneys'  fees.  Pari  III  treats  fewe  special 
problems  that  will  be  encountered  in  drafting  legislation  to  authorize 
attorneys'  fee  awards  in  Indian  litigation.  Part  IV  discusses  the  prob- 
lem from  the  administrative  standpoint,  whether  the  Bureau  of  Indian 
Affairs  is  authorized  to  use  Congressionally  appropriated  funds  to 
pay  the  fees  of  tribally  employed  attorneys  and  Part  V  contains 
recommended  legislation  and  some  further  discussion  of  the  need  for 
it. 

PART  I THE  NEED  FOR  INDEPENDENT  REPRESENTATION 

Virtually  without  exception,  Indian  tribes  are  poor.  Even  in  those 
relatively  rare  instances  when  the  tribes  themselves  have  available 
funds,  there  are  many  urgent  and  pressing  demands  to  improve  the 
quantity  and  quality  of  tribal  services  and  for  direct  distribution  to 
impoverished  tribal  members.  Indian  litigation  is  complex,  time  con- 
suming and  extremely  expensive.  Recent  history  has  shown  that  there 
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is  a  very  poor  probability  of  Indian  cases  being  settled.  Also,  an  un- 
usually large  percentage  of  all  Indian  cases  reach  the  highest  appellate 
courts  and  then  are  returned  back  again  to  the  tribal  courts.  For  a 
variety  of  historical  reasons  having  to  do  principally  with  the  govern- 
ment's past  failures  to  adequately  preserve  and  protect  Indian  sover- 
eignty and  property,  Indians  are  almost  always  fighting  against  the 
status  quo.  This  means  that  it  is  invariably  in  the  interests  of  the  Indi- 
ans* adversaries  to  delay  the  litigation  for  as  long  as  possible,  thereby 
significantly  increasing  the  costs.  For  all  of  these  reasons  as  well  as  > 
others  subsequently  discussed,  the  government  should  make  funds  j 
available  to  Indian  tribes  to  enable  them  to  retain  attorneys  of  their 
own  choice  when  resort  to  the  courts  becomes  necessary  to  protect  or 
establish  rights  of  Indians  as  property  owners  or  sovereigns. 

The  history  of  federal  Indian  policy  as  well  as  clearly  established 
law  convincingly  demonstrate  that  the  Indians*  need  for  attorneys 
cannot  and  should  not  be  met  exclusively  by  Justice  Department  and/ 
or  Interior  Department  attorneys  employed  by  the  federal  government. 
First,  in  many  cases,  particularly  those  involving  protection  of  prop- 
erty rights,  the  federal  government  has  directly  conflicting  interests. 
Examples  of  such  conflicts  abound,  and  have  been  amply  documented.1 
In  such  cases,  independent  representation  of  the  Indians'  interests  is 
required  in  order  to  meet  the  requirements  of  due  process  of  law.  Exclu- 
sive representation  of  the  Indians*  interest  by  government  attorneys 
who  are  at  the  same  time  representing  other  substantial  and  conflicting 
government  interests  will  not  be  binding  on  the  Indians  (or  the  govern- 
ment) in  a  subsequent  proceeding.  Consequently,  it  is  necessary  for  the 
Indians  to  be  independently  represented  in  order  for  any  such  litiga- 
tion to  be  complete,  final  and  binding  on  all  concerned.2  This  precise 
position  is  now  being  advanced  by  the  United  States  and  the  Pyramid 
Lake  Paiute  Tribe  of  Indians  in  pending  litigation  regarding  the 
Tribe's  water  and  fishery  rights.3 

Second,  even  aside  from  the  numerous  direct  and  substantial  con- 
flicts, there  are  many  other  reasons  why  representation  of  Indian  in- 
terests by  government  employed  attorneys  is  not  adequate.  Unfortu- 
nately but  perhaps  inevitably,  the  conduct  of  Indian  litigation  by 
government  attorneys  is  subject  to  political  influence  exercised  by 
members  of  Congress  in  support  of  their  non-Indian  constituents.* 


1  See  United  States  v.  Mason,  412  U.S.  391  (1973);  Pyramid  Lake  Paiute  Tribe  of 
Indians  v.  Morton,  354  F.  Supp.  252  (D.  D.C.  1973)  ;  Manchester  Band  of  Porno  Indians  v. 
U.S.,  363  F.  Supp.  1238  (N.D.  Cal.  1973)  ;  Chambers,  "A  Study  of  Administrative  Con- 
flicts of  Interest  in  the  Protection  of  Indian  Natural  Resources",  and  Veeder.  "Federal 
Encroachment  on  Indan  Water  Rights  and  the  Impairment  of  Reservation  Development'', 
both  published  in  Hearings  on  Administrative  Practices  and  Procedures  Relating  to 
Protection  of  Indian  Natural  Resources  Before  the  Senate  Subcommittee  on  Adminis- 
trative Practice  and  Procedure  of  the  Committee  on  the  Judiciary,  92d  Cong.,  1st  Sess., 
Part  I,  pp.  233-249  and  175-216.  See  also  President's  Message  to  Congress  on  Indian 
Affairs,  116  Cong.  Rec.  23131.  23135  (July  8.  1970). 

2  Hangberry  v.  Lee,  311  U.S.  32  (1940)  ;  MuUane  v.  Central  Hanover  Trust  Co.,  339  U.S. 
306  (1950)  :  Glasser  v.  United  States,  315  U.S.  60  (1942)  ;  Mackenna  v.  Ellis,  2S0  F.2d 
5!  _  (Till  Cir.  I960)  ;  Estate  Theatres,  Inc.  v.  Columbia  Pictures,  Industries,  Inc.,  345  F. 
Supp.  !'.•'.  i  S.I).  N.Y.  1972)  ;  New  Jersen  v.  New  York,  345  T'.S.  369  (1953)  :  Blonder-Tonaue 
v.  University  Foundation,  402  U.S.  313,  329  (1970)  ;  Gila  River  Pima-Maricopa  Indian 
Community  v.  United  States.  29  Ind.Cl.Comm.  144.  164-165  (1972)  ;  Restatement  of 
Judgments,  §  80  :  and  IB  Moore's  Federal  Practice.  §  0.406  [2]   (1965). 

8  United  States  v.  Truckee  Carson  Irrigation  District,  Civil  No.  R-2987  JBA.  United 
States  District  Court  for  the  District  of  Nevada;  See  United  States  v.  Nevada,  412  U.S. 
531  (1973). 

*  One  flagrant  example  has  been  documented  by  the  Court  of  Appeals  for  the  Ninth 
Circuit  in  United  States  v.  Ahttinum  Irrigation  District,  236  F.2d  321,  330-331.  n.  12. 
and  337-338  (9th  Cir.  1950),  cert,  denied.  352  U.S.  «.»S8. 
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Other  considerations  are  also  brought  to  bear  on  occasions.  To  take  two 
litigated  examples,  in  Oneida  Indian  Nation  v.  County  of  Oneida.  414 
U.S.  661  (1974),  the  Solicitor  General  believed  that  his  obligation  to 
limit  the  jurisdiction  of  federal  courts  overrode  the  government's  in- 
terest, as  urged  by  the  Interior  Department,  in  obtaining  a  federal 
forum  for  the  resolution  of  Indian  property  disputes.  And  in  Agua 
CcHiente  Band  of  Mission  Indians  v.  County  of  Riverside,  442  F.2d 
1184  (9th  Cir.  1971) ,  cert,  denied,  405  U.S.  933,  again  despite  Interiors 
urging?,  the  Solicitor  General  opted  against  the  Indians'  interests  (who 
were  opposed  to  a  state's  possessory  interest  tax)  at  least  in  part  be- 
cause he  believed  that  the  impact  of  a  decision  in  the  Indians'  favor 
would  disrupt  federal-state  relations  in  the  sensitive  area  of  taxation 
and  might  tend  to  lead  to  the  invalidation  of  federal  taxes  on  Indians. 
Another  example  arose  in  connection  with  a  petition  presented  by  the 
Xorthern  Cheyenne  Tribe  to  the  Secretary  of  the  Interior.  The  Tribe 
was  seeking  to  invalidate  several  leases  authorizing  the  stripmining  of 
vast  amounts  of  coal  underlying  the  Xorthern  Cheyenne  Reservation. 
Here,  the  government's  interest  in  sec  ruing  the  greatest  possible  return 
from  Indian  resources  and  insuring  Indian  control  over  their  resources 
might  and  probably  would  conflict  with  the  government's  interest  in 
developing  the  nation's  energy  resources,  securing  the  availability  of 
energy  in  adequate  quantities,  and  diminishing  the  nation's  dependence 
on  foreign  oil. 

These  instances  pre  not  atypical.  Under  t lie  existing  governmental 
structure,  they  probably  cannot  be  entirely  avoided.  The  Supreme 
Court's  recent  decision  in  a  non-Indian  context  illustrates  its  awareness 
of  the  problems  necessarily  entailed  in  the  government's  exclusive  rep- 
resentation of  private  interests,  at  the  same  time  it  is  necessarily  also 
representing  the  public  interest,  even  when  the  interests  of  the  govern- 
ment and  the  private  party  are  compatibly  aligned. 

The  case  is  Trbovich  v.  United  Mine  Workers^  404  U.S.  528  (1972).  A 
union  member  Trbovich,  filed  a  complaint  with  the  Secretary  of  Labor 
requesting  that  the  election  of  union  officers  be  set  aside  because  of  vio- 
lations of  the  Labor-Management  Reporting  and  Disclosure  Act.  Un- 
der the  Act,  only  the  Secretary  could  initiate  post-election  action  in 
federal  court  to  set  aside  the  results  of  the  election.  The  Secretary 
did  so.  Trbovich  sought  to  intervene.  The  Secretary  argued  that  the 
government  was  adequately  representing  Trbovich's  interest.5  The 
Supreme  Court  allowed  the  intervention,  stating : 

The  Secretary  contends  that  petitioner's  only  legally  cognizable  interest  is  the 
interest  of  all  union  members  in  democratic  elections,  and  he  says  that  interest 
is  identical  with  the  interest  represented  by  the  Secretary  in  Title  IV  litiiration. 
Hence  he  argues  that  petitioners  interest  must  be  adequately  represented  unless 
the  court  is  prepared  to  find  that  the  Secretary  has  failed  to  perform  his  statu- 
tory duty.  We  disagree. 

The  statute  plainly  imposes  on  the  Secretary  the  duty  to  serve  two  distinct 
interests,  which  are  related,  hut  not  identical.  First,  the  statute  gives  the  indi- 
vidual union  members  certain  rights  against  their  union,  and  •"the  Secretarv  of 


•"■  T'lidnr  Rule  24(a)  of  the  Federal  Rules  of  Civil  Procedure,  the  party  seeking  to  intervene 
required  to  show  that  he  has  an  interest  in  the  case  and  that  his  interests  are  not  being 
id<  quately  represented  by  existing  parties." 
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Labor  in  effect  becomes  the  union  member's  lawyer"  for  purposes  of  enforcing 
those  rights  .  .  .  And  second,  the  Secretary  has  an  obligation  to  protect  the 
"vital  public  interest  in  assuring  free  and  democratic  union  elections  that  trans- 
cends the  narrower  interest  of  the  complaining  union  member."  Both  functions 
are  important,  and  they  may  not  always  dictate  precisely  the  same  approach  to 
the  conduct  of  the  litigation.  Even  if  the  Secretary  is  performing  his  duties, 
broadly  conceived,  as  well  as  can  be  expected,  the  union  member  may  have  a  valid 
complaint  about  the  performance  of  "his  lawyer." 

404  U.S.  at  538-539  (Citations  omitted) . 

If  a  complaining  union  member's  interests  are  not,  or  may  not  be, 
adequately  represented  by  the  Secretary  of  Labor  who  has  decided  to 
bring  a  complaint  against  the  union,  it  surely  follows  that  Indians 
and  Indian  tribes  require  separate  and  independent  representation  in 
litigation  involving  their  vital  property  and  sovereign  rights.  As  the 
Supreme  Court  recognized  in  Trbovich,  it  is  likely  that  during  the 
course  of  any  litigation  the  government  attorneys'  obligation  to  fulfill 
the  "public  interest",  broadly  conceived,  will  at  some  time  conflict  with 
his  responsibility  to  protect  and  enforce  "private"  rights.  It  is  the  gov- 
ernment's power  and  duty  to  protect  and  enforce  those  Indian  rights.6 
Since  most  tribes  and  virtually  all  Indians  are  impecunious,  the  gov- 
ernment should  make  available  the  necessary  funds  to  enable  Indians 
and  Indian  tribes  to  secure  and  retain  attorneys  of  their  own  choice  to 
represent  them  in  litigation  which  will  determine  their  future,  and 
their  children's  future,  and  the  future  of  their  culture.  While  govern- 
ment assistance  is  essential,  it  is  not  sufficient.  Indians  too  are  entitled 
to  "their  lawyers",  totally  dedicated  to  their  interests  alone. 


During  the  past  decade,  a  great  deal  of  attention  has  been  focused 
on  the  general  subject  of  attorneys'  fee  awards,  particularly  by  the 
Congress  and  the  courts.  The  general  rule  that  has  been  followed  in 
American  courts  is  that  attorneys'  fee  awards  are  generally  not  avail- 
able to  the  prevailing  party.  This  rule  has  been  criticized  7  but  today, 
following  its  recent  reaffirmance  by  the  Supreme  Court  in  Alyesha 
Pipeline  Service  Co.  v.  Wilderness  Society,  421  U.S.  240  (1975),  it 
remains  very  much  intact  and  in  force. 

The  traditional  American  rule  is,  however,  subject  to  revision  by 
Congress  with  regard  to  suits  in  the  federal  courts.8  Indeed,  Congress 
has  enacted  numerous  statutory  provisions  in  a  great  variety  of  set- 
tings modifying  the  American  rule  to  authorize  awards  of  attorneys' 

8  United  States  v.  Mason,  412  U.S.  391  (1973)  ;  Moe  v.  Confederated  Salish  and  Kootenai 

Tribes,  U.S.  ,  44  U.S.L.W.   4535    (April  27,   1970)  ;    United  States   v.   Rickert, 

188  U.S.  432  (1903)  ;  Heckman  v.  United  States,  224  U.S.  413  (1912)  ;  Pyramid  Lake 
Paiute  Tribe  of  Indians  v.  Morton,  354  F.  Supp.  252  (D.  D.C.  1973)  :  Joint  Tribal  Council 
of  the  Passamaquoddy  Tribe  v.  Morton,  388  F.  Supp.  649  (D.  Ma.  1975),  aff'd,  528  F.2d 
370  (1st  Cir.  1975).  -See  25  U.S.C.  §  175. 

7  See  the  articles  and  other  scholarly  commentaries  cited  in  Alyeska  Pipeline  Service 
Co.  v.  Wilderness  Society,  421  U.S.  at  270,  n.  45. 

s  State  legislatures  would  have  the  same  authority  with  regard  to  litigation  in  state 
courts. 
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fees.9  Some  of  these  statutes  require  that  attorneys'  fees  be  awarded 
to  the  prevailing  party,10  others  make  the  award  discretionary; ai  one 
statute  provides  that  attorneys'  fees  may  be  awarded  in  exceptional 
cases.12 

Prior  to  the  Supreme  Court's  May  1975  decision  in  Alyeska,  many 
lower  federal  courts  had  awarded  attorneys'  fees  in  the  absence  of  an 
authorizing  statute  based  on  the  so-called  "private  attorney  general" 
rationale.13  Under  this  judicially  created  exception  to  the  traditional 
American  rule,  federal  courts  could  award  attorneys'  fees  to  a 
prevailing  party  when :  (a)  the  litigation  resulted  in  implementing  de- 
clared Congressional  policies;  (b)  it  benefitted  large  numbers  of  peo- 
ple; and  (c)  the  cost  of  the  litigation  and  the  absence  of  a  financial 
recovery  might  otherwise  deter  private  parties  from  bringing  suit. 

Alyeska  put  an  end  to  this  practice.  While  the  Supreme  Court  noted 
that  "Congress  has  opted  to  rely  heavily  on  private  enforcement  to 
implement  public  policy  and  to  allow  counsel  fees  so  as  to  encourage 
private  litigation,"  14  and  that  "it  is  apparent  from  our  national  expe- 
rience that  the  encouragement  of  private  action  to  implement  public 
policy  has  been  viewed  as  desirable  in  a  variety  of  circumstances,"  15 
it  held  that  federal  courts  could  not  award  attorneys'  fees  based  on 
the  private  attorney  general  rationale  without  statutory  authorization. 

In  Alyeska '$  wake,  there  remain  two  other  theories  upon  which  fed- 
eral courts  may  award  attorneys'  fees.  The  first  is  a  long-standing 
exception  to  the  American  rule  that  permits  courts  to  award  attor- 
nevs'  fees  against  parties  who  act  "in  bad  faith,  vexatiously.  wantonly, 
or  for  oppressive  reasons."  16  The  second  is  a  more  recently  fashioned 

9  The  statutes  enacted  prior  to  May  1075  -were  collected  and  cited  in  footnote  33 
to  the  Supreme  Court's  Alyeska  opinion,  421  U.S.  at  260,  which  reads  as  follows  :  See 
Amendments  to  Freedom  of  Information  Act,  Pub.  L.  93-502,  88  Stat.  1561,  §  (h)  (2) 
(Nov.  21,  1974)  (amending  5  TT.S.C.  §  552(a)  :  Packers  and  Stockvards  Act,  7  U.S.C. 
§  210(f)  ;  Perishable  Agricultural  Commodities  Act,  7  U.S.C.  §  499g(b)  ;  Bankruptcy  Act, 
11  U.S.C.  §§  104(a)(1),  641,  642.  643,  644;  Clayton  Act.  15  U.S.C.  §  15;  Unfair  Compe- 
tition Act,  15  U.S.C.  §  72  ;  Securities  Act  of  1933,  15  U.S.C.  §  77k  (e)  ;  Trust  Indenture  Act, 
15  U.S.C.  §  77www(a)  :  Securities  Exchange  Act  of  1934.  15  U.S.C.  §§7Si(e),  78r(a)  ; 
Truth-in-Lending  Act,  15  U.S.C.  5  1640(a):  Copyright  Act.  17  U.S.C.  §116;  Organized 
Crime  Control  Act  of  1970,  18  U.S.C.  §  1964(c);  Education  Amendments  of  1972.  20 
U.S.C.  §1617;  Norris-LaGuardia  Act,  29  U.S.C.  §  107(e)  ;  Fair  Labor  Standards  Act.  29 
U.S.C.  §  216(b)  ;  Longshoremen's  and  Harbor  Workers'  Compensation  Act.  33  U.S.C. 
§  928  ;  Water  Pollution  Prevention  and  Control  Act,  33  U.S.C.  §  1365(d)  ;  Ocean  Dumping 
Act,  33  U.S.C.  §  1415(g)  (4);  35  U.S.C.  §285  (patent  infringement);  Servicemen's  Re- 
adjustment Act,  38  U.S.C.  §  1822(b)  ;  Clean  Air  Amendments  of  1970,  42  U.S.C.  §  1857h- 
2(d)  ;  Civil  Rights  Act  of  1964,  Tit  II,  42  U.S.C.  §  2000a-3(b)  ;  Tit.  VII,  42  U.S.C. 
§2000e-5(k);  Fair  Housing  Act  of  1968,  42  U.S.C.  §  3612(c)  ;  Noise  Control  Act  of 
1972,  42  U.S.C.  §  4911(d)  ;  Railway  Labor  Act.  45  U.S.C.  §  153 (p)  ;  The  Merchant  Marine 
Act  of  1936,  46  U.S.C.  §  1227:  Communications  Act  of  1934.  47  U.S.C.  §  206:  Interstate 
Commerce  Act,  49  U.S.C.  §§8.  16(2),  908(b);  Housing  and  Rent  Act.  50  U.S.C.  App. 
§  1895(a),  (b)  ;  Defense  Production  Act.  50  U.S.C.  §  2109(c),  Rule  37(a).  (c),  FR  Civ. 
Proc    See  generally,  1  Speiser,  supra,  §§12:61-12:71;  Annotation,  supra,     8  L.  Ed.  2d, 

,  fJL??>  €~g->  15  USC-  §  15;  29  usc-  §  216(b)  ;  15  U.S.C.  §  1640(a)  ;  and  46  U.S.C. 
§  1227. 

^llJZG^e-g"  15  U.S.C.  §77k(e);  15  U.S.C.  §  77www(a)  ;  15  U.S.C.  H  781(e),  78r(a)  ; 
4^.U-.S-9;  §  2000e-5(k)  ;  42  U.S.C.  §  1857h-2(d)  and  42  U.S.C.  §  4911(d).  In  Newmen  v. 
Piggie  Park  Enterprises,  390  U.S.  400  (1968)  and  Northcross  v.  Board  of  Education  of 
the  Memphis  City  Schools.  412  U.S.  427  (1973),  the  Supreme  Court  construed  discretionary 
statutory  language  as  requiring  an  award  absent  exceptional  circumstances. 
12  35  U.S.C.  §  285. 

]*&ee  cases  noted  In  Alyeska,  supra,  421  U.S.  at  270,  n.46,  and  421  U.S.  at  2S4.  n.7 
(dissenting  opinion). 
"421  U.S.  at  263. 

15  421  U.S.  at  271. 

16  See  Hall  v.  Cole,  412  U.S.  1,  5  (1973). 
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.exception,  referred  to  as  "common  benefit",  under  which  courts  spread 
the  cost  of  litigation  to  those  benefitting  from  it.  Under  this  latter 
theory,  the  Supreme  Court  has  upheld  attorneys'  fee  awards  against 
a  corporation  and  a  labor  union  who  were  successfully  sued  by  minor- 
ity shareholders  and  dissenting  members  respectively.17  There  is  pend- 
ing litigation  that  will  test  the  parameters  of  these  two  exceptions  in 
an  Indian  context.18  Unless  that  litigation  is  favorably  resolved,  new 
statutory  authorization  will  be  required  for  attorneys'  fees  to  be 
awarded  to  successful  Indian  litigants  in  federal  cases. 

PART  III- 

There  are  two  legal  problems  in  the  area  of  court  awarded  attorneys' 
fees  that  should  be  specifically  addressed  by  statute.  They  are  the 
availability  of  fees  against  the  United  States  and  its  officers  and 
against  the  states  and  their  officers. 

In  Alyeska  Pipeline  Services  v.  Wilderness  Society,  supra,  421  U.S. 
240,  the  Supreme  Court  construed  28  U.S.C.  §  2412  19  as  a  bar  to  the 
award  of  attorne}^'  fees  against  the  United  States  and  federal  officials, 
421  U.S.  at  267,  n.42.  In  so  doing,  it  followed  the  holding  of  the  United 
Stares  Court  of  Appeals  for  the  District  of  Columbia  circuit  in  an 
Indian  case,  Pyramid  Lake  Paiute  Tribe  of  Indians  v.  Morton,  499 
F.2d  1095  (D.C.  Cir.  1974),  cert,  denied,  420  U.S.  962  (1975),  revers- 
ing pGO  F.  Supp.  669  (D.D.C.  1973).  Since  the  bar  is  statutory  in  orig- 
in, it  can  be  lifted  by  statute.  Natural  Resources  Defense  Council  v. 
Morton, 484  F.2d  1331  (1st  Cir.  1973). 

The  situation  is  more  complex  with  respect  to  awards  of  attorneys' 
fees  against  state  officials.  In  the  wake  of  the  Supreme  Court's  decision 
in  Edelman  v.  Jordan,  415  U.S.  651  (1974),  holding  that  the  Eleventh 
Amendment  barred  the  award  of  retroactive  welfare  benefits,20  the 
various  courts  of  appeal  have  reached  conflicting  decisions  on  whether 
that  same  amendment  also  bars  attorneys'  fees  awards  in  successful 
suits  against  state  officials.21  The  Supreme  Court  has  granted  certiorari 
and  is  currently  considering  a  case  that  should  resolve  the  conflict,22 
but  a  decision  has  not  yet  been  rendered. 


17  Mills  v.  Electric  Auto-Lite  Co.,  396  U.S.  375  (1970)  and  Hall  v.  Cole,  412  U.S.  1 
(197:-;!. 

"United   States   v.   Washington,   reported  on   the   merits  at   384   P.    Supp.    312    (W.D. 

Wash.  1974),  aff'd  520  F.2d  676  (9th  Cir.  1975)  ;  cert,  denied, U.S. ,  44  U.S.L.W. 

3428  (January  26,  1976). 

M  This  statute  provides,  in  pertinent  part :  "Except  as  otherwise  specifically  provided 
by  statute,  a  judgment  for  costs,  as  enumerated  in  section  1920  of  this  title  but  not  in- 
cluding the  fees  and  expenses  of  attorneys  may  be  awarded  to  the  prevailing  party  in 
any  civil  action  brought  by  or  against  the  United  States  or  any  agency  or  official  if  the 
United  States  acting  in  his  official  capacity,  in  any  court  having  jurisdiction  of  such 
action." 

20  The  Eleventh  Amendment  reads :  "The  Judicial  power  of  the  United  States  shall 
not  be  construed  to  extend  to  any  suit  in  law  or  equity,  commenced  or  prosecuted  against 
one  of  the  United  States  by  Citizens  of  another  State,  or  by  Citizens  of  another  State, 
or  by  Citizens  or  Subjects  of  any  Foreign  State.*' 

21  Compare  Souza  v.  Travisino,  512  F.2d  1137  (1st  Cir.  1975);  Class  v.  Norton,  505 
F.2d  123  (2d  Cir.  1974)  ;  Jordan  v.  Fusari,  496  F.2d  646  (2d  Cir.  1974)  ;  Brandenburger 
v.  Thompson,  494  F.2d  885  (9th  Cir.  1974)  ;  and  Sims  v.  Amos,  340  F.  Supp.  691  (M.D.  Ala. 
1972),  affirmed  summarily,  409  U.S.  942  (1972)  ;  with  Jordun  v.  Gilligan,  500  F.2d  701 
(6th  Cir.  1974)  ;  Taylor  v.  Perini,  503  F.2d  899  (6th  Cir.  1974)  :  Named  Individual  Mem- 
bers v.  Board  of  Trustees  of  Bloomsberg  State  College,  501  F.2d  31    (3d  Cir.  1974). 

-2  F Hz patriclc  v.  Bit:er,  519  F.2d  559  (2d  Cir.  1975),  cert,  granted,  96  S.Ct.  561,  46  L. 
Ed.  2d  404  (1975). 
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In  the  event  the  Supreme  Court  rules  that  attorneys'  fees  against 
state  officials  are  barred  by  the  Eleventh  Amendment,  it  is  question- 
able whether  any  statutory  provision  could  overcome  the  constitu- 
tional obstacle.  However,  in  light  of  the  critical  role  of  the  states, 
particularly  the  western  states,  in  opposing  legitimate  Indian  sover- 
eign and  property  rights,23  every  effort  should  be  made  to  exercise 
Congressional  powers  over  Indians  to  the  maximum  possible  extent. 
In  the  event  Fitzpatrick  v.  Bitzer,  supra,  holds  that  the  states  are  cur- 
rently immune  from  attorneys'  fee  awards  under  the  Eleventh  Amend- 
ment, it  is  strongly  recommended  that  the  Congress  do  everything 
within  its  powers  to  make  states  liable  for  attorneys'  fees  in  Indian 
cases. 

The  legislation  recommended  in  Part  V  does  remove  the  statutory 
bar  on  attorneys'  fees  against  federal  officials  and  also  attempts  to 
remove  the  Eleventh  Amendment  bar,  if  it  turns  out  to  be  such,  on 
attorneys'  fees  against  state  officials.  Undoubtedly,  if  it  should  be 
needed  and  if  it  is  passed,  the  state  aspect  will  certainly  be  challenged 
as  violative  of  the  Eleventh  Amendment  by  state  officials. 

TART   IV ADMINISTRATIVE 

While  new  statutory  authority  is  required  to  enable  Indians  and 
Indian  tribes  to  recover  court  awarded  attorneys'  fees,  the  situation  is 
not  as  clear  with  regard  to  the  authority  of  the  Bureau  of  Indian  Af- 
fairs to  make  funds  available  to  Indian  tribes  for  the  purpose  of  re- 
taining private  lawvers  for  litigation  purposes. 

25  U.S.C.  §  13,  the  so-called  Snyder  Act  of  November  21,  1921,  pro- 
vides, in  pertinent  part : 

Expenditure  of  Appropriations  ey  Bureau  of  Indian  Affairs 

The  Bureau  of  Indian  Affairs,  under  the  supervision  of  the  Secretary  of  the 
Interior,  shall  direct,  supervise,  and  expend  such  moneys  as  Congress  may  from 
time  to  time  appropriate,  for  the  benefit,  care  and  assistance  of  the  Indians 
throughout  the  United  States  for  the  following  purposes : 

General  support  and  civilization,  including  education.  For  relief  of  distress  and 
conservation  of  health.  For  industrial  assistance  and  advancement  and  general 
administration  of  Indian  property. 

For  extension,  improvement,  operation,  and  maintenance  of  existing  Indian 
irrigation  systems  and  for  development  of  water  supplies. 

And  for  general  and  incidental  expenses  in  connection  with  the  administra- 
tion of  Indian  Affairs. 

This  statute  is  the  basic  authority  for  the  expenditure  for  funds  ap- 
propriated by  the  Congress  for  the  benefit  of  Indians.  In  Morton  v. 
Ruiz,  415  U.S.  199,  208  (1974),  the  Supreme  Court  said  of  the  Snyder 
Act :  "This  is  broadly  phrased  material  and  obviously  is  intended  to 
include  all  BIA  activities."  In  reliance  on  this  broad  statutory  authori- 
zation, the  Bureau  of  Indian  Affairs  has  made  funds  available  to 
several  Indian  tribes  for  the  purpose  of  retaining  private  attorneys 

23  pr.icyger,  "Indian  Water  Rights :  Some  Emerging  Frontiers",  21  Rocky  Mountain 
Mineral  Law  Institute  743,  744-758  (1975). 
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of  their  own  choosing  to  undertake  certain  designated  assignments.2* 
The  funds  utilized  for  this  purpose  have  been  appropriated  by  Con- 
gress in  a  lump  sum,  with  no  specific  limitations,  under  the  general 
heading  of  "expenses  necessary  to  provide  .  .  .  management,  develop- 
ment, improvement,  and  protection  of  resources  and  appurtenant 
facilities  under  the  jurisdiction  of  the  Bureau  of  Indian  Affairs."  25 

Similarly,  far  larger  amounts  of  money  have  been  expended  by  the 
Bureau  of  Indian  Affairs,  either  directly  or  through  contracts  with 
tribes,  for  the  employment  of  experts,  hydrologists,  economists,  civil 
engineers,  soils  scientists,  anthropologists,  biologists,  and  the  like, 
whose  services  are  deemed  necessary  for  the  management,  assessment 
and  protection  of  Indian  resources.  Many  of  these  experts  have  been 
retained  to  testify  as  experts  in  connection  with  pending  or  anticipated 
litigation.26 

Recently  however,  the  legality  of  utilizing  Congressionally  appro- 
priated funds  for  an  Indian  tribe's  attorneys'  fees  has  been  questioned. 
The  issue  was  referred  to  the  Comptroller  General  of  the  United 
States  who  rendered  an  initial  decision  on  May  30,  1975.27  The  Comp- 
troller General  concluded  that  the  Secretary  of  the  Interior  does  have 
the  requisite  statutory  authority  to  expend  available  appropriations  to 
pay  tribal  legal  expenses  where  in  the  exercise  of  his  discretion,  he 
determines  that  it  is  necessary  to  do  so,  subject  however  to  certain 
important  limitations.  The  Comptroller  General  ruled  that  once  gov- 
ernment employed  attorneys  actually  represented  the  United  States 
as  trustee  for  the  Indian  or  Indian  tribe  in  any  matter  pursuant  to 
25  U.S.C.  §  175,  the  Secretary  of  the  Interior  could  not  then  use  appro- 
priated funds  to  pay  the  fees  of  tribally  employed  attorneys  working 

24  Four  such  instances  are  known  to  the  author.  There  may  be  others.  The  four  are  : 

1.  Arthur  J.  Gajarsa,  Esq,  of  Washington,  D.C.  representing  the  San  Pasqual  Band  of 
Mission  Indians  in  Federal  Power  Commission  proceedings  involving  hydroelectric  Project 
No.  176  (see  Rincon  Band  of  Mission  Indians  v.  Escondido  Mutural  Water  Co.,  459  F.2d 
1082  (9th  Cir.  1972)  ; 

2.  Frederick  S.  Cassman,  Esq.  of  Omaha,  Nebraska  representing  the  Winnebago  Tribe 
of  Nebraska  in  several  condemnation  cases.  United  States  v.  687.30  Acres  of  Land,  et  al., 
Case  No.  03498,  United  States  District  Court  for  the  District  of  Nebraska,  and  United 
States  v.  210. kS  Acres  of  Land,  et  al.,  Case  Nos.  70-C-3013-W,  70-C-3015-W,  70-C- 
3025-W.  United  States  District  Court  for  the  Northern  District  of  Iowa,  Western  Division 
(see  319  F.  Supp.  128  (D.  Neb.  1970).  appeal  dismissed,  451  F.2d  667  (8th  Cir.  1971), 
cert,  denied  sub  nom,  Winnebago  Tribe  of  Nebraska  v.  United  States,  405  U.S.  1026)  ; 

3.  Raymond  C  Simpson.  Esq.  of  Long  Beach.  California  representing  the  five  Colorado 
River  Tribes  (Ft.  Mohave,  Colorado  River,  Quechan,  Cocopah  and  Chimehuevi)  whose 
rights  were  adjudicated  in  Arizona  v.  California,  373  U.S.  546,  595-601   (1963)  ;  and 

4.  William  C.  Schaab,  Esq.  John  Donnell,  Esq.  and  Philip  R.  Ashby,  Esq.  of  Albuquer- 
que. Ne.v  Mexico  representing  several  New  Mexico  Pueblos  involved  in  pending  water 
rights  litigation  concerning  several  tributaries  to  the  Rio  Grande  River.  New  Mexico  v. 
Aamodt,  et  al.  (No.  6639),  New  Mexico  v.  Abbott,  et  al.  (No.  7488).  New  Mexico  v.  Aragon, 
et  al.  (No.  8249),  New  Mexico  v.  Abeyta,  et  al.  (7896),  and  New  Mexico  v.  Arellano,  et  al. 
(No.  7939),  all  pending  before  the  United  States  District  Court  for  the  District  of  New 
Mexico. 

85  See,  e.g.,  the  Interior  Department  Appropriations  Act  for  Fiscal  Year  1973,  Act  of 
August  10,  1972.  86  Stat.  508.  509. 

2<J  Congress  has  been  specifically  informed  of  this  ongoing  administrative  practice  and 
apparently  has  no  objection.  See,  e.g..  Hearings  on  the  Department  of  the  Interior  and 
Related  Agencies  Appropriations  for  1973  Before  the  House  Subcommittee  on  Appropria- 
tions, 92d  Cong.,  2d  Sess.  Part  2  at  2.  5-6.  13,  21,  23,  25.  132-133,  158  and  205-204 
(1972)  :  H.R  Rep.  No.  92-1119,  92d  Cong.,  2d  Sess.  11  (1972)  ;  S.  Rep.  No.  92-1250 
(Conference  Report),  92d  Cong.  2d  Sess.  4  (1972)  ;  Hearings  on  the  Department  of  the 
Interior  and  Related  Agencies  Appropriations  for  1974  Before  the  Senate  Subcommittee 
of  the  Committee  on  Appropriations,  93d  Cong.,  1st  Sess.,  Part  4,  at  3934,  4032-4033 
and  4048-4050  (1973)  :  Hearings  on  the  Department  of  the  Interior  and  Related  Agencies 
Appropriations  for  1974  Before  the  House  Subcommittee  of  the  Committee  on  Appropria- 

^OIiS'T>03dx9OD,?o   Iti  ^ss-i  Part  4"  at  2-   5-  13    21<  704<  723'   and  725-726    (1973)  ;  and 
H  R   Rep.  No.  93-512  (Conference  Report).  93rl  Cong..  1st  Sess.  5  (1973). 
27  A  copy  of  this  decision  is  attached  as  Exhibit  A. 
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i  on  the  same  matter.28  Also,  the  Secretary  was  required  to  make  a  find- 
ing that  the  Indians  do  not  have  sufficient  funds  to  obtain  the  attor- 
ney's services  themselves.  Finally,  the  Comptroller  General  stated: 

In  vievr  of  the  past  practice  of  the  Department,  if  the  Secretary  wishes  to  pay 
general  legal  expenses  and  attorneys'  fees  for  Indian  tribes  irrespective  of  their 
independent  ability  to  pay  we  recommend  that  he  request  Congress  for  specific 
authority  and  appropriations  for  such  purpose. 

These  limitations  on  the  Secretary's  authority  do  not  appear  to  be 
justified  or  legally  required.  There  is  nothing  in  25  U.S.C.  §  175  or  its 
legislative  history  to  indicate  that  the  representation  of  the  interests 
of  Indians  or  Indian  tribes  by  government  attorneys  must  be.  or  ought 
to  be,  exclusive.  As  we  have  seen,29  government  attorneys  often  have 
severe  conflicts  of  interest  that  preclude  providing  effective  or  ade- 
quate representation  to  Indians.  Even  in  the  absence  of  a  direct  con- 
flict, the  susceptibility  of  government  attorneys  to  political  influence 
and  their  commitment  to  "the  public  interest"  are  likely  to  lead  to  the 
Indians  having  "valid  complaints  about  the  performance  of  '(their) 
lawyer'."  Trbovich  v.  United  Mine  Workers,  supra.  404  U.S.  528 
(1972).  In  Trbovich.  the  Supreme  Court  recognized  that  a  full  and 
complete  opportunity  to  be  heard  may  very  well  require  that  a  union 
member  be  independently  represented  notwithstanding  the  govern- 
ment's duty  to  represent  his  interests. 

Surely,  Indians  and  Indian  tribes  are  entitled  to  no  less.  Indeed, 
there  are  persuasive  reasons  for  believing  that  Indians  may  be  even 
more  in  need  of  independent  representation  when  government  attor- 
neys make  an  appearance  in  litigation  on  their  behalf  that  they  would 
be  if  the  government  did  not  even  purport  to  represent  their  interests. 
Once  the  government  appears,  the  Indians  may,  depending  on  the 
circumstances,  be  bound.30  whereas  there  would  not  be  any  danger  in 
electing  to  stay  out  of  litigation  if  the  srovernment  declined  to  represent 
the  Indians.31  Moreover,  as  we  have  seen,32  where  the  government  does 
have  a  conflict  of  interest  but  is  nevertheless  representing  Indian 
interests,  due  process  of  law  require^  that  the  Indians  be  independently 
represented.33  If  they  are  not,  the  results  of  the  litigation  may  not  be 
binding  on  the  Indians  or  the  government.34  In  any  event  if  the 
Secretary  has  any  authority  to  use  appropriated  funds  for  the  payment 
of  Indians'  attorneys'  fees,  surely  he  should  be  authorized  to  exercise 
his  discretion  in  favor  of  independent  representation  of  the  Indians' 
interests  notwithstanding  the  government's  representation  under  25 
U.S.C.  §175  when:  (1)  in  his  judgment  it  is  necessary  for  their 
adequate  protection:  and  (2)  there  is  no  statute  that  expressly  or 
otherwise  precludes  such  an  exercise  of  discretion. 

As  for  the  requirement  that  the  Secretary  make  a  finding  that  the 
Indians  do  not  have  sufficient  funds  to  otherwise  obtain  legal  services, 
it  arises  out  of  thin  air.  There  is  nothing  in  anv  statute  that  even  hints 


28  On  this  basis  the  Comptroller  General  concluded   that  two  of  the  contracts  entered 
into  by  the  Bureau  of  Indian  Affairs  were  not  authorized. 
29  Pee  pp.  3-5,  supra. 
30  Pee  Heckman  v.  United  States,  224  U.S.  412  (1912). 

81  See  Lomayaktewa  v.   Hathaway.  520  F.2d  1324    (9th  Cir.   1975),  cert,  denied,  

U.S.  .  44  U.S.L.W.  3345  (March  29.  1976). 

32  Spp  pp.  3_4(  supra. 

?3Hensberry  v.  Lee,  311  U.S.  32  (1940>  and  other  authorities  cited  at  p.  4.  n.  2.  supra. 

34  Id. 
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at  such  an  absolute  limitation  on  the  expenditure  of  the  funds.35  Tribes 
may  be  financially  able  to  hire  attornej^s  wtih  their  own  funds,  but 
only  at  the  expense  of  some  other  vitally  needed  service  it  is  currently 
providing  to  its  members.  As  we  have  previously  noted,  virtually  with- 
out exception  Indians  are  poor.  Even  where  tribes  are  currently  ex- 
pending large  portions  of  their  tribal  budgets  on  legal  expenses,  most 
of  their  membership  live  in  dire  poverty.  In  these  circumstances, 
is  the  Comptroller  General  suggesting  that  the  Secretary  is  legally 
required  to  insist  on  the  curtailment  of  all  tribal  services  to  tribal 
members  as  a  condition  precedent  to  making  any  Congressional  appro- 
priations available  for  that  purpose  ? 

The  Comptroller  General's  opinion  does  not  provide  any  guidance  on 
these  questions.  In  the  absence  of  any  legislative  standards,  it  would 
seem  advisable  to  leave  the  matter  to  the  exercise  of  the  Secretary's 
discretion  rather  than  to  impose  absolute  prohibitions.  The  record 
reviewed  in  the  Comptroller  General's  opinion  shows  that  in  the  past 
the  Secretary  has  in  fact  considered  such  factors  as  the  role  of  govern- 
ment attorneys  in  the  litigation,  the  necessity  for  independent  repre- 
sentation and  the  Indians'  financial  position.  Also,  there  is  no  apparent 
legal  or  policy  reason  why  the  use  of  Congressional  appropriated  funds 
for  attorney's  fees  should  not  be  governed  by  the  same  considerations 
that  have  been  applied  to  the  retention  of  other  "experts"  whose  as- 
sistance is  deemed  necessary  for  the  adequate  protection  of  Indian 
rights  and  resources. 

It  is  my  understanding  that  the  Associate  Solicitor  for  Indian 
Affairs  of  the  Department  of  the  Interior  has  requested  the  Comp- 
troller General  to  reconsider  his  opinion.36  A  determination  of  the 
necessity  and  desirability  of  recommending  new  legislation  to  authorize 
the  use  of  Congressonally  appropriated  funds  to  pay  Indians'  legal 
expenses  incurred  in  litigation  involving  protectio  of  India  rights 
should  await  the  outcome  of  these  ew  deliberations. 

PART   V — RECOMMENDATION   AND   DISCUSSION 

Recommendation. — It  is  recommended  that  Congress  enact  a  statute 
authorizing  awards  of  attorneys'  fees  by  the  federal  courts  in  cases 
in  which  Indians  or  Indian  tribes  are  successful  in  establishing,  pro- 
tecting or  enforcing  Indian  rights  arising  under  the  constitution, 
treaties  or  laws  of  the  United  States.  Here  is  the  proposed  text : 

(a)  Notwithstanding  any  other  provision  of  law,  a  federal  court 
shall  award  reasonable  attorneys'  fees  and  other  litigation  expenses 
against  any  adverse  party,  including  the  United  States,  federal  officials 
and  state  officials,  in  any  action  brought  by  an  Indian  or  Indian  tribe 
arising  under  the  constitution,  treaties  or  laws  of  the  United  States  in 
which  the  Indian  or  Indian  tribe  is  a  prevailing  party  who  establishes, 
protects,  enforces  or  prevents  infringement  of  property,  sovereign  or 
other  rights  secured  or  protected  by  federal  law. 


35  Of  course,  the  financial  status  of  the  Indian  applicant  as  well  as  the  anticipated 
ro]p  of  the  government  in  the  proceedings  are  two  factors  that  the  Secretary  may,  and 
likely  will,  take  into  account  in  deciding  whether  to  exercise  his  discretion  and  make  the 
funds  available.  Given  the  historic  scarcity  of  resources  made  available  for  the  projection 
of  Indian  riehts  and  resources  and  the  current  and  foreseable  Indian  demands,  the 
Secretary  will  in  all  likelihood  limit  the  availability  of  funds  to  the  most  important  and 
deserving  applications.  But  to  say  that  is  a  far  cry  from  an  arbitrary  imposition  of  an 
absolute  prohibition. 

36  Telephone  conversation  of  May  27,  1976  with  Reid  Peyton  Chambers,  Esq. 
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(b)  In  any  such  action  brought  against  state  or  local  officials,  t\m 
appearance  by  the  Attorney  General  or  other  legal  officer  of  the  state  or 
local  government  as  an  attorney  of  record  shall  be  deemed  to  be  a  waiver 
of  any  immunity  against  awards  of  attorneys'  fees  that  may  be  enjoyed 
by  the  state  or  its  officials. 

Discussion. — The  courts  have  come  to  recognize  that  awards  of  at- 
torneys' fees  can  be  critically  important  in  implementing  Congres- 
sional policy.  "Not  to  award  counsel  fees  in  cases  such  as  this  would 
be  tantamount  to  repealing  the  Act  itself  by  frustrating  its  basic  pur- 
pose .  .  .  Without  counsel  fees  the  grant  of  federal  jurisdiction  is  but 
a  gesture  for  few  .  .  .  could  avail  themselves  of  it."  Hall  v.  Cole,  412 
U.S.  1,13  (1973). 

Indian  cases  exemplify  the  significance  of  attorneys'  fee  awards. 
Indians  are  poor.  Their  cases  are  difficult,  time  consuming,  extremely 
costly  to  litigate.  Their  history  since  the  founding  of  the  Republic 
amply  demonstrates  that  the  citizenry,  including  most  especially  the 
state  and  federal  governments,  are  loathe  to  respect  and  honor  their 
rights.  Indians  have  had  to  fight  hard  even  to  retain  the  status  quo. 
Generally,  they  have  succeeded  in  the  courts,  but  access  to  the  courts 
has  been  difficult  to  obtain  because  of  their  poverty  and  the  historic 
reluctance  of  their  trustee,  the  federal  government.  Without  access  to 
the  courts,  Indian  rights  disintegrate:  they  are  only  paper  rights; 
they  are  honored  in  the  breach.  Without  provision  for  attorneys'  fees. 
all  of  the  laws  that  have  been  and  will  be  written  to  protect  Indians 
and  Indian  rights  are  "but  a  gesture"  for  the  means  for  their  enforce- 
ment is  entirely  lacking.37 

Indian  cases  resemble  many  of  the  kinds  of  situations  that  have 
prompted  the  federal  courts  to  award  attorneys'  fees.  As  stated  by  the 
Solicitor  General  of  the  United  States : 

A  characteristic  of  many  of  the  cases  [in  which  attorneys'  fees  have  been 
nwarded]  is  that  the  plaintiff  represented  a  minority  group  or  interest  and  only 
by  resort  to  the  courts  would  the  plaintiff  ensure  that  the  defendants  fulfilled 
their  fiduciary  duty  or  other  obligations  to  persons  in  the  plaintiff's  situation. 
Particularly  where  the  defendant  is  a  governmental  entity  such  litigation  may 
be  regarded  as  a  means  of  offsetting  the  possibly  limited  opportunities  for  mi- 
nority interests  to  assure  through  the  political  process  that  their  governing 
bodies  fulfill  their  duties  to  them  as  part  of  their  obligations  to  the  general 
community.38 

Moreover,  the  availability  of  attorneys'  fees  awards  may  hare  the 
salutory  effect  of  encouraging  voluntary  acknowledgments  of,  and 
compliance  with,  Indian  rights.  To  quote  the  Solicitor  General  again, 
discussing  attorneys'  fee  awards  in  the  context  of  desegregation  liti- 
gation he  said : 

^  Without  depreciating  in  any  way  what  has  been  accomplished  by  private 
litigation  in  this  field,  it  is  also  fair  to  suggest  that  desegregation  of  the  Nation's 
public  schools  required  by  Brown  v.  Board  of  Education,  349  U.S.  294,  301  may 
well  have  been  achieved  with  far  swifter  "deliberate  speed"  if  attorneys'  fees 
had  more  readily  been  perceived  to  be  available  in  such  cases.39 


37  Pyramid  Lake  Paiute  Tribe  of  Indians  v.  Morton,  354  F.  Sunp.  252  and  360  F.  Supn. 
669  (D.  D.C.  1973)  exemplifies  the  difficulties.  Other  cases  in  point  are  the  history  of  the 
so-called  preference  statutes  litijrated  in  Morton  v.  Maneari,  417  U.S.  535  (1974)  and 
Freeman  v.  Morton.  499  F.2d  494  (D.C.  Cir.  1974).  and  the  strusrele  of  the  Alaska  Natives 
as  reflected  in  Edtcardsen  v.  Morton,  369  F.  Snpp.  1359  (D.C.  Cir.  1973). 

38  Brief  for  the  United  States  as  Amicus  Curiae  in  Bradley  v.  School  Board  of  City  of 
Richmond.  No.  72-1 322  (Oct.  Term  1973) ,  p.  10,  n.6. 

»  Id.  at  p.  11,  n.7. 
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As  previously  noted,  the  Indians'  adversaries  almost  invariably 
benefit  from  the  status  quo.  They  have  everything  to  gain  and  nothing 
to  lose  by  prolonging  litigation  as  much  as  possible.  Given  the  com- 
plexity of  the  litigation,  crowded  federal  court  dockets  and  the  like, 
the  opportunities  for,  and  the  rewards  of,  delay  are  endless.  The  avail- 
ability of  attorneys'  fee  awards  would  penalize  such  tactics  as  well 
as  provide  an  incentive  for  voluntary  settlement  of  meritorious  cases. 

Providing  for  awards  of  attorneys'  fees  against  federal  officials 
would  implement  Congressional  and  constitutional  policies  by:  1) 
providing  a  sanction  against  the  government's  abandonment  or  breach 
of  its  trust  responsibility;  2)  encouraging  the  government  to  furnish 
legal  representation  to  Indians  pursuant  to  25  U.S.C.  §  175;  and  3) 
making  it  possible  for  Indians  to  challenge  the  government's  actions, 
or  failures  to  act,  in  court.  In  a  successful  case  brought  by  a  tribe 
against  the  government,  the  district  court  noted  several  factors,  in- 
cluding the  tribe's  impoverishment,  the  implementation  of  important 
national  policies,  the  government's  breach  of  its  fiduciary  obligation 
over  a  substantial  period  of  time,  and  its  "obdurate  and  intransigent" 
conduct  during  the  course  of  the  litigation,  the  combined  effect  of 
which  was  established  "the  strongest  possible  basis  under  decisions 
governing  the  discretion  of  an  equity  judge  for  the  award  of  attor- 
neys' fees  and  expenses".40  Moreover,  authorizing  awards  of  attorneys' 
fees  against  federal  officials  in  Indian  litigation  would  simply  place 
the  federal  trustee  on  an  equal  footing  with  other  fiduciaries.  The  com- 
mon law  has  long  recognized  that  fiduciaries  are  liable  for  attorneys' 
fees  where  litigation  is  necessitated  by  some  breach  of  duty  on  their 
party.41 

It  is  intolerable  and  anomalous,  to  say  the  least,  that  Indians  and 
Indian  tribes  should  bear  the  heavy  financial  burden  incurred  by  hav- 
ing to  resort  to  the  courts  for  the  enforcement  and  protection  of  the 
rights  that  are  allegedly  guaranteed  by  the  word  of  the  Nation. 


Exhibit  A 

The  Comptroller  General  of  the  United  States. 

Washington,  D.C.,  May  30,  1975. 
File :  B-114868. 

Matter  of  :  Expenditures  for  the  legal  expenses  of  Indian  tribes. 
Digest :  Snyder  Act,  25  U.S.C.  §  13,  provides  discretionary  authority  for  Secretary 
of  the  Interior  to  pay  for  attorney's  compensation  and  expenses  incurred  by 
Indian  tribes  from  appropriations  for  purposes  of  improving  and  protecting 
resources  under  jurisdiction  of  Bureau  of  Indian  Affairs,  if  Indians  have  in- 
sufficient funds  to  obtain  such  services. 
This  decision  to  the  Secretary  of  the  Interior  is  in  response  to  a  request  of  the 
Solicitor,  Department  of  the  Interior,  by  letter  dated  November  27.  1974  (together 
with  enclosures) ,  for  our  decision  regarding  authorization  for  expenditures  to  pay 
for  attorney's  fees  incurred  by  Indian  tribes. 

The  Solicitor  cited  the  Secretary  of  the  Interior's  decision  of  June  4,  1974,  re- 
garding a  Northern  Cheyenne  Tribe  petition  as  one  situation  raising  the  question 
of  authority  to  pay  for  tribal  legal  expenses.  In  that  decision  the  Secretary 


*»  Pyramid  LaJce  Painte  Tribe  of  Indians  v.  Morton,  360  F.  Supp.  669  (D.C.  Cir.  1973), 
reversed  on  other  Grounds.  499  F.2d  1095   (D.C.  Cir.  1974).  cert,  denied,  420  U.S.  962. 

«  Crutcher  v.  Joyce,  146  F.2d  518  (10th  Cir.  1945)  :  Annotation.  "Allowance  of  Attorneys' 
Fpos  in.  or  Other  Costs  of.  Litigation  by  Beneficiary  Respecting  Trust,"  9  A.L.R.  2d 
1132  at  1243  et  seq.  and  1249  et  seq. 
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granted  part  of  a  petition  by  the  Tribe  to  withdraw  departmental  approval  of 
leases  and  permits  to  stripmine  coal  on  the  Northern  Cheyenne  Reservation, 
denied  part  of  the  petition,  referred  some  questions  to  an  administrative  hearing 
and  held  others  in  abeyance.  The  Secretary  stated  in  the  decision  that  he  would 
support  the  tribe  in  a  lawsuit  against  the  coal  companies  or  a  request  that  the 
Justice  Department  under  25  U.S.C.  §  175  (1970)  bring  a  suit  in  the  name  of  the 
Tribe  to  test  the  validity  of  the  permits  and  leases.  Because  of  "extraordinary 
circumstances,"  including  the  substantial  sums  of  money  expended  in  presenting 
the  petition,  the  Secretary  stated  that : 

"To  the  fullest  extent  permitted  by  my  statutory  authority,  I  will  defray  the 
expenses  to  be  subsequently  borne  by  the  Tribe  for  attorney's  fees  and  other  costs 
in  the  administrative  proceeding  I  have  directed  to  take  place  and  in  any  litiga- 
tion it  now  wishes  to  commence  against  the  companies." 

There  is  mentioned  in  the  enclosure  with  the  Solicitor's  letter  the  case  of 
Pyramid  Lake  Paiute  Tribe  of  Indians  v.  Morton,  499  F.2d  1095  (D.C.  Cir.  1974). 
The  United  States  Court  of  Appeals  for  the  District  of  Columbia  reversed  a  dis- 
trict court  decision  (360  F.  Supp.  669  (D.D.C.  1973))  awarding  attorney's  fees 
and  expenses  to  an  Indian  tribe  which  had  successfully  challenged  regulations 
promulgated  by  the  Secretary  of  the  Interior.  The  district  court  had  ruled  that  in 
view  of  25  U.S.C.  §§  175  and  476,  the  provisions  in  28  U.S.C.  §  2412  excluding  the 
award  of  attorney's  fees  in  cases  arising  out  of  suits  against  Government  officials 
did  not  bar  the  tribe  from  making  claim  for  attorney's  fees  arising  from  a  suit 
which  was  founded  on  the  contention  that  the  Secretary  had  breached  a  trust 
owed  to  the  tribe.  The  Court  of  Appeals  citing  United  States  v.  Gila  River  Pima- 
Maricopa  Indian  Community,  infra,  held  that  the  district  court's  discernment  of 
the  cited  statutory  authority  to  award  attorney's  fees  was  in  error  and  in  the 
absence  of  a  statute  expressly  authorizing  the  award  of  legal  fees  and  expenses 
against  the  United  States,  the  district  court  was  without  authority  to  do  so.  The 
Solicitor  attached  to  his  letter  correspondence  from  Members  of  the  Senate  Judi- 
ciary Committee  urging  the  Secretary  to  settle  the  controversy  in  Pyramid  Lake 
by  using  appropriated  funds  to  satisfy  the  original  award. 

In  light  of  these  two  situations,  the  Solicitor  asks  if  the  Secretary  of  the  In- 
terior is  authorized  to  pay  tribal  legal  expenses  including  attorney's  fees  from 
appropriated  funds  in  cases  where  (1)  the  Government  is  not  an  adverse  party. 
(2)  where  the  Government  is  potentially  in  an  adversary  role  and  (3)  where  the 
Government  may  be  brought  into  the  matter  as  an  essential  party. 

Legal  representation  may  be  provided  to  Indians  by  a  United  States  attorney 
pursuant  to  25  U.S.C.  §  175  (1970).  which  provides  that— 

"In  all  States  and  Territories  where  there  are  reservations  or  allotted  Indians 
the  United  States  attorney  shall  represent  them  in  all  suits  at  law  and  in  equity." 

This  duty  has  been  construed  as  a  discretionary  one.  and  the  Attorney  General 
has  been  held  to  have  properly  refused  to  represent  tribes  in  cases  presenting  a 
conflict  of  interest  where  the  United  States  was  a  party  and  where  it  was  not. 
Siniscal  v.  United  States,  208  F.2d  406,  410  (9th  Cir.  1953),  cert,  denied,  348  U.S. 
81S  C1954)  :  United  States  v.  Gila  River  Pima-Maricopa  Indian  Community,  391 
F.2d  53.  56  (9th  Cir.  1968)  :  Rincon  Rand  of  Mission  Indians  v.  Esrondido  Mutval 
Water  Company,  459  F.2d  1082,  1085  (9th  Cir.  1972)  ;  Salt  River  Pima-Maricopa 
Indian  Community  v.  Arizona  Sand  w\d  Rock  Company,  353  F.  Supp.  1098,  1100 
(D.  Ariz.  1972). 

In  cases  In  which  the  Attorney  General  declines  to  provide  representation. 
Indian  tribes  are  authorized  to  employ  counsel  at  their  own  expense,  the  choice 
of  counsel  and  fixing  of  fees  being  subject  to  approval  of  the  Secretary  of  the 
Interior.  25  U.S.C.  §§476,  81-82a.  Funds  for  the  compensation  and  expenses  of 
attorneys  so  employed  have  been  regularly  appropriated  by  Congress  (in  the 
Department's  annual  appropriation  acts)  from  tribal  trust  funds.  See,  e.g., 
Department  of  the  Interior  and  Related  Agencies  Appropriation  Act,  1975,  Pub. 
L.  No.  93-404,  88  Stat.  803,  811. 

The  basic  statutory  authority  for  expenditure  of  funds  appropriated  for  the 
benefit  of  Indians  is  found  in  the  Snyder  Act,  ch.  115,  42  Stat.  208  (1921),  25 
U.S.C.  §  13  (1970),  which  provides  as  follows  : 

"The  Bureau  of  Indian  Affairs,  under  the  supervision  of  the  Secretary  of  the 
Interior,  shall  direct,  supervise,  and  expend  such  moneys  as  Congress  may  from 
time  to  time  appropriate,  for  the  benefit,  care,  and  assistance  of  the  Indians 
throughout  the  United  States  for  the  following  purposes  : 

"General  support  and  civilization,  including  education. 

"For  relief  of  distress  and  conservation  of  health. 
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"And  for  general  and  incidental  expenses  in  connection  with  the  administra- 
tion of  Indian  affairs." 

The  Senate  report  accompanying  H.R.  7848,  G7th  Congress  (enacted  as  the 
Snyder  Act),  set  forth  the  following  explanation  of  the  necessity  for  passage 
of  the  bill  as  contained  in  a  letter  from  the  Acting  Secretary  of  the  Interior 
(S.  Rep.  No.  294,  67th  Cong.,  1st  Sess.  (1921) )  : 

"While  the  Indian  appropriation  bill  for  the  fiscal  year  1922  was  under  con- 
sideration in  the  House  of  Representatives  points  of  order  were  made  and  sus- 
tained on  a  number  of  items  appearing  in  the  bill  because  of  the  fact  that  there 
was  no  basic  law  authorizing  such  appropriations. 

"Section  463  of  the  Revised  Statutes  provides  that  'The  Commissioner  of  In- 
dian Affairs  shall  *  *  *  have  the  management  of  all  Indian  affairs  and  all  matters 
arising  out  of  Indian  relations.'  This  law  was  enacted  July  9,  1832.  As  treaties 
were  made  with  various  tribes  and  reservations  set  aside  for  them,  the  Indian 
problem  became  more  complicated,  and  numerous  activities  have  been  under- 
taken in  order  to  more  speedily  bring  about  the  civilization  of  the  Indian  tribes 
of  the  United  States.  There  has  been  no  specific  law  authorizing  many  of  the 
expenditures  for  the  benefit  of  the  Indians.  Congress,  however,  has  continued  to 
make  appropriations  to  carry  on  the  activities  of  the  Indian  Service. 

"In  view  of  the  fact  that  there  is  no  basic  law  at  the  present  time  authorizing 
many  of  the  items  appearing  in  the  annual  Indian  appropriation  act,  and  the 
further  fact  that  the  bill  in  question  would  give  Congress  authority  to  appro- 
priate for  the  expenses  of  the  Indian  Service  for  all  necessary  activities,  it  is 
recommended  that  H.R.  7848  be  enacted  into  law." 

See  also  61  Cong.  Rec.  4659-4672  (1921).  The  Supreme  Court  in  commenting 
on  the  above-quoted  provisions  of  the  Snyder  Act  has  stated,  "[t]his  is  broadly 
phrased  material  and  obviously  is  intended  to  include  all  BIA  activities."  Morton 
V.  Ruiz,  415  U.S.  199,  208  (1974). 

While  the  legislative  history  of  the  Snyder  Act  contains  few  specific  refer- 
ences to  what  Congress  considered  within  the  class  of  "all  necessary  activities" 
authorized,  provisions  for  compensation  and  expenses  of  attorneys  had  been 
included  in  prior  Indian  Service  appropriations.  Although  there  apparently  were 
appropriations  for  the  payment  of  private  attorneys  in  cases  involving  public 
lands  (see  Act  of  March  3,  1893,  ch.  209,  27  Stat.  612,  631),  generally  the  ap- 
propriations were  for  attorneys  employed  by  the  Department  (i.e.  Government 
attorneys)  to  protect  Indian  propertv  in  matters  such  as  probate  and  land 
claims.  See,  e.g.,  the  Act  of  March  3,  1921,  ch.  119,  41  Stat.  1225,  1242,  and  the 
Act  of  July  1,  1898,  ch.  545.  30  Stat.  571,  594  (substantially  reenacted  each  year 
through  the  Act  of  February  17,  1933,  ch.  98,  47  Stat.  820,  825).  In  1934  legal  serv- 
ices previously  justified  as  line  items  in  the  budget  of  the  Bureau  of  Indian  Af- 
fairs operations  (and  as  line  items  in  Interior's  annual  appropriation  act)  were 
transferred  to  the  Solicitor's  Office  under  the  Secretary  and  apparently  pro- 
vided for  in  a  lump-sum  in  the  appropriation  for  the  Office  of  the  Solicitor.  See 
the  Budget  for  fiscal  year  1935.  p.  xxx  of  the  President's  message  and  pp.  256, 
257.  266.  and  267  of  the  Budget.  Cf.  p.  299  of  the  Budget  for  fiscal  year  1934. 

The  Bureau  of  Indian  Affairs  has  executed  four  contracts  with  Indian  tribes 
providing  for  payment  of  the  tribes  legal  expenses,  including  the  fees  of  private 
attorneys,  incurred  by  those  tribes.  (Contract  Nos.  K51C14200686,  dated  June  13, 
1972:  J50C14202332A,  dated  July  1,  1973;  M00C14201471,  dated  January  18, 
1974:  and  A00C14202884,  dated  June  25,  1974.)  Each  of  these  contracts  cites 
the  Snyder  Act  as  authority  for  the  obligations.  In  a  letter  dated  May  2,  1975, 
conveying  copies  of  these  contracts  to  our  Office,  the  Associate  Solicitor  for 
General  Laws,  Department  of  the  Interior,  stated  that  each  of  the  contracts  was 
entered  into  after  a  finding  that  the  Indian  tribes  were  unable  to  pay  for  the 
required  services. 

Appropriations  for  the  operation  of  Indian  programs  are  normally  available 
for  among  other  things  "expenses  necessary  to  provide  *  *  *  management,  de- 
velopment, improvement,  and  protection  of  resources  and  appurtenant  facilities 
under  the  jurisdiction  of  the  Bureau  of  Indian  Affairs."  This  appropriation  is 
enacted  in  the  form  of  a  lump-sum  with  no  specific  limitations  as  to  use.  Thus, 
the  determination  of  what  expenses  are  necessary  for  the  stated  purpose  is  left 
to  the  reasonable  discretion  of  the  Secretary. 

Application  to  the  courts  has  often  been  necessary  for  Indian  communities  to 
preserve  their  land,  water  and  other  resources.  Because  of  the  unique  and  perva- 
sive relationship  of  the  Federal  Government  to  the  Indians,  the  proper  conduct 
of  Government  officials  is  frequently  an  issue  in  such  litigation.  The  Secretary 
of  the  Interior  could  reasonably  determine  that  providing  legal  expenses  for  an 
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impecunious  Indian  tribe  to  pursue  certain  legal  remedies  is  necessary  for  the 
improvement  and  protection  of  tribal  resources,  irrespective  of  whether  the 
Government  is  or  is  not  an  adverse  or  essential  party. 

In  light  of  the  foregoing,  and  particularly  the  broad  language  and  legislative 
history  of  the  Snyder  Act,  as  well  as  our  obligation  to  liberally  construe  statutes 
!  passed  for  the  benefit  of  Indians  and  Indian  Communities  (Ruiz  v.  Morton,  462 
F.  2d  S18,  821  (9th  Cir.  1972),  aff'd  mem.,  Morton  v.  Ruiz,  supra.),  it  is  our  view 
that  the  Secretary  of  the  Interior  has  the  discretion  to  expend  available  appro- 
priations to  pay  tribal  legal  expenses  including  attorney's  fees  where  he  deter- 
mines it  necessary  to  do  so,  subject  to  the  limitations  set  forth  below.  In  cases 
where  the  opposing  party  is  not  the  United  States,  25  U.S.C.  §  175  (providing 
for  representation  by  United  States  attorneys)  would  bar  the  use  of  appropriated 
funds,  except  in  cases  in  which  the  Attorney  General  refused  assistance  or  in 
which  his  assistance  was  not  otherwise  available.  In  this  regard,  we  note  that 
one  of  the  contracts  executed  by  BIA  to  pay  (with  appropriated  funds)  for  Indian 
legal  expenses  provided  for  a  Special  Counsel  to  act  for  the  San  Pasquale  Band 
of  Mission  Indians  in  litigation  and  agency  proceedings  where  the  United  States 
Attorney  was  already  representing  the  Band  (Contract  No.  J50C14202332A,  dated 
July  1,  1973),  and,  hence,  in  our  opinion  was  authorized.  Similarly,  we  question 
the  availability  of  appropriated  funds  to  retain  private  attorneys  to,  in  effect, 
review  the  Justice  Department's  preparation  of  the  case  involving  the  Northern 
Pueblo  Tributary  Water  Rights  Association.  (Contract  No.  MOOC  14201471,  dated 
January  18,  1974.) 

In  light  of  congressional  appropriations  for  attorneys  fees  from  tribal  trust 
funds,  the  practice  of  the  Department  in  contracting  to  pay  for  such  fees  only 
where  it  was  found  that  the  Indians  were  unable  to  pay,  and  the  obligation  of 
the  Secretary  of  the  Interior  to  determine  that  it  is  necessary  to  pay  such  fees 
for  the  protection  of  Indian  resources,  it  would  seem  appropriate  that  before 
such  expenditures  are  made  by  the  Secretary  there  be  a  finding  that  the  Indians 
have  insufficient  funds  to  otherwise  obtain  those  services.  The  Department's  prior 
practice  of  obtaining  specific  authority  for  general  legal  assistance  to  Indians 
irrespective  of  their  financial  status  (such  as  the  appropriations  to  provide  pro- 
bate and  land  claim  services  cited  above)  is  support  for  this  position. 

In  view  of  the  past  practice  of  the  Department,  if  the  Secretary  wishes  to  pay 
general  legal  expenses  and  attorneys  fees  for  Indian  tribes  irrespective  of  their 
independent  ability  to  pay,  we  recommend  that  he  request  Congress  for  specific 
authority  and  appropriations  for  such  purpose. 

The  question  presented  is  answered  accordingly. 

Elmer  B.  Staats, 
Comptroller  General  of  the  United  States. 


ATTORNEYS     FEES    IX   INDIAN   LITIGATION 

Supplement  Submitted  by  Robert  S.  Pelcyger 

This  supplement  is  an  update  of  my  June,  1976  report  on  attorneys' 
iees  for  Task  Force  No.  9  in  two  respects  that  reflect  important  court 
decisions  rendered  after  the  first  week  of  June,  1976. 

1.  At  pp.  12-13  of  my  June,  1976  report,  reference  was  made  to  the 
issue  of  whether  attorneys'  fee  awards  against  states  and  state  officials 
was  barred  by  the  Eleventh  Amendment  and  to  the  then  pending 
Supreme  Court  case  of  Fitzpatrich  v.  Bitzer.  That  case  was  decided 

on  June  28, 1976, U.S. ,  44  IT.S.L.W.  5120,  but  unfortunately 

the  Supreme  Court's  opinion  does  not  finally  resolve  the  question. 

In  Fitzpatrick,  the  Supreme  Court  unanimously  held  that  the 
Eleventh  Amendment  does  not  immunize  the  states  against  awards  of 
retroactive  retirement  benefits  and  attorneys'  fees  when  Congress  had 
specifically  authorized  those  remedies  against  states  in  legislation 
ennrted  pursuant  to  the  Fourteenth  Amendment.  The  court's  decision 
was  based  at  least  in  part  on  the  limitation  on  state  sovereignty  that 
is  inherent  in  the  Fourteenth  Amendment.  Thus  the  majority  opinion 
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did  not  reach  the  question  of  whether  the  Eleventh  Amendment  barred 
attorneys'  fee  awards  in  legislation  that  is  not  in  furtherance  of  Con- 
gress' powers  under  the  Fourteenth  Amendment. 

However,  one  member  of  the  Court.  Justice  Stevens,  concurred  in 
the  result  and  stated  that  he  would  hold  that  the  Eleventh  Amendment 
does  not  immunize  the  stntes  against  attorneys-  fee  awards,  citing  a 
case  authorizing  other  court  costs  against  the  states.  Fairmont  Co.  v. 
Minnesota^  275  U.S.  70.  And  the  general  tenor  of  the  Court's  opinion 
seems  to  indicate  that  the  Eleventh  Amendment  will  not  be  held  to 
preclude  specific  remedies  authorized  by  Congress  when  Congress  is 
exercising-  anv  of  its  delegated  powers.  See  (dso  WIeppe  v.  New  Mex- 
ico,   'U.S. ,  44  U.S.L.W.  4878  (June  17.  1076).  In  Edelman  v. 

Jordan.  415  U.S.  651  (1974).  the  relief  that  was  held  to  be  barred  by 
the  Eleventh  Amendment  was  an  equitable  remedy  fashioned  bv  the 
courts,  not  one  that  vrns  authorized  bv  Congress.  Fit.2vatrick  distin- 
guished Erfplmmr  on  that  precise  ground.  See  44  U.S.L.W.  at  5122. 
Of  course,  legislation  authorizing  awards  of  attorneys'  fees  in  Indian 
litigation  would  be  an  exercise  of  Congress'  plenary  power  over  Indian 
affairs  that  is  ultimately  derived  from  the  commerce  clause,  Art.  I,  £  8, 
cl.  3.  See  ^fr-Clavalxan  v.  Arizona  Tax  Commission.  411  U.S.  164.  168- 
169.  and  172,  n.  7. 

Thus,  the  outlook  for  upholding  the  constitutionality  of  legislation 
authorizing  attorneys'  fee  awards  against  state  and  state  officials  in 
Indian  litigation  was  improved  in  Fit?patricl\  but  there  is  still  no 
conclusive  answer. 

2.  The  second  verv  recent  development  concerns  a  main  theme  of 
my  report,  the  need  for  Indian  tribes  to  be  represented  by  independent 
counsel  in  case^  in  which  the  United  States  mav  have  conflicting  inter- 
ests. See  e.g.  pp.  3-5  and  19-20.  The  June  28,  1976  decision  of  the 
Court  of  Appeals  for  the  Tenth  Circuit  in  State  of  New  Mexico  v. 

Aamodt, F.  2d (10th  Cir.  1976)  leaves  no  further  room  for 

doubt  on  this  issue. 

Aamodt  involved  the  determination  of  the  water  rights  of  four  In- 
dian Pueblos  on  the  Xambe-Poioaque  Kiver  System.  At  first,  the 
United  States  represented  both  its  proprietary  interests  as  owner  of 
the  Santa  Ee  National  Forest  as  well  as  its  fiduciarv  interests  as  trustee 
or  guardian  of  the  Pueblos.  Subsequently,  the  Pueblos  sought  to  be 
represented  bv  their  own  independent  attorneys  but  the  district  court 
denied  their  request.  The  Tenth  Circuit  reversed,  stating: 

The  claim  that  the  Pueblos  are  adequately  represented  by  .government  counsel 
is  not  impressive.  Government  counsel  are  competent  and  able  hut  thev  concede 
that  a  conflict  of  interest  exists  between  the  proprietary  interests  of  the  Fnited 
States  and  of  the  Pueblos.  In  such  a  situation,  adequate  representation  of  both 
interests  by  the  same  counsel  is  impossible. 

Slip  opinion  at  p.  9. 1  have  attached  a  copy  of  the  Aamodt  decision  to 
this  supplement. 

Although  the  Aamodt  opinion  does  not  specifically  address  the  ques- 
tion of  whether  an  Indian  tribe  can  be  bound  bv  the  outcome  of  a  case 
in  which  its  interests  were  represented  solely  bv  a  government  attorney 
with  a  conflict  of  interest,  it  certainly  is  a  strong  indication  that  such 
a  derision  could  not  be  binding  on  the  tribe.  Therefore,  the  Bureau  of 
Indian  Affairs  must  be  provided  both  the  legal  authority  (which  I 
think  it  already  has)  as  tvoII  as  the  necessary  funding  to  enable  Indian 
tribes  to  retain  counsel  of  their  own  choosing  in  such  cases. 


Chapter  10 
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The  Bureau  of  Indian  Affairs  Manual  System 


Part  VII.  The  Bureau  of  Indian  Affairs  Manual  System 

Subject. — Indian  Affairs  Manual.  Bureau  of  Indian  Affairs  Manual, 
Administrative  Procedure  Act,  and  Code  of  Federal  Regulations. 

The  Bureau  of  Indian  Affairs  Manual  System  consists  of  two  basic 
components:  the  older  Indian  Affairs  Manual  (IAM)  and  the  more 
recent  Bureau  of  Indian  Affairs  Manual  (BIAM).  These  manuals 
serve  as  the  primary  working  documents  by  which  the  Bureau  con- 
veys policy  and  procedure  in  all  aspects  of  its  relationship  with  its 
service  population,  primary  and  subsidiary  offices  (Central.  Area,  etc. ) , 
other  agencies,  and  individuals  and  entities  in  both  the  public  and 
private  sectors.  Thus  the  quality,  accuracy,  and  efficient  maintenance 
of  the  manual  system  becomes  essential  if  the  Bureau  is  to  fulfill  its 
responsibilities. 

Problem. — The  IAM  and  BIAM  as  they  presently  exist  are  a  con- 
fusing, often  contradictory,  and  generally  inefficient  compilation  of 
policy  and  procedure  ranging  from  generally  adequate  (80  BIAM)  to 
absolutely  unfathomable  (82  IAM) . 

Portions  of  the  manual  system  are  either  in  violation  of  the  publi- 
cation requirements  of  the  Administrative  Procedure  Act,  in  deroga- 
tion of  judicial  decisions  and  agency  regulations,  in  contravention  of 
Congressional  intent,  contrary  to  relevant  statutes,  or  in  such  a  state 
of  disorganization  as  to  be  of  limited  utility  to  agency  personnel. 

The  Manual  itself  consists  of  some  42  Titles  with  57  Supplements  to 
these  various  titles.  In  loose  leaf  binder  form  it  covers  one  entire  book 
shelf.  Of  these  42  Titles,  approximately  17  relate  to  internal  agency 
administrative  matters.  The  remaining  25  involve  subject  areas  which 
regulate  and  affect  the  rights  of  the  agency  constituency,  i.e.,  the  In- 
dian tribes  and  the  Indian  people.  In  order  to  bring  some  coherency 
to  this  mass  of  materials,  we  have  prepared  a  detailed  synopsis  of 
each  Title  of  the  BIAM  (but  not  the  IAM)  explaining  the  basic  con- 
tent of  each  such  Title  or  Supplement.  This  synopsis  as  well  as  other 
material  related  to  this  Manual  study  is  located  in  Exhibits  1  through 
8  to  this  report. 

There  are  numerous  regulatory  provisions  contained  in  the  Manual 
which  affect  the  substantive  rights  of  Indians.  In  many  cases  these 
agency  regulations  have  not  been  published  for  comment  in  the  Federal 
Register  and  codified  in  the  Code  of  Federal  Regulations  (CFP)  as 
required  by  the  Administrative  Procedure  Act  (APA).  5  U.S.C.  §  551 
et  seq.  (1967).  the  Supreme  Court  [Morton  v.  Ruiz.  415  U.S.  199.  94 
S.  Ct.  1055,  39  L.Ed.  2d  270  (1974)]  and/or  the  BIA?s  own  internal 
regulations  (O  BIAM  Supp.  2,  §4.4  (1975)).  The  most  flagrant 
example  of  this  is  82  IAM,  containing  some  200  to  300  pages  of  criteria 
and  guidelines  regarding  the  Bureau's  relocation  program.  Very  little, 
if  any,  of  this  title  has  been  published. 

In  Morton  v.  Ruiz,  supra,  an  essentially  unassimilated,  full-blooded 
Papago  Indian  husband  and  wife  living  outside  but  near  the  exterior 
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boundaries  of  a  reservation  in  an  Indian  community  were  denied  gen- 
eral assistance  benefits  under  25  U.S.C.  §  13  (1921),  the  Snyder  Act, 
on  the  basis  of  a  regulation  contained  in  66  IAM  3.1.4  (1965)  limiting 
eligibility  for  such  assistance  to  Indians  living  "on  reservations." 

The  Court  held  that  both  the  legislative  history  and  Congressional 
intent  of  the  Snyder  Act  did  not  limit  eligibility  for  such  benefits  to 
"on  reservation"  Indians.  Congress  had  appropriated  funds  upon  an 
"on  or  near"  standard  which  the  BIA  itself  had  used  to  request  such 
appropriations.  Further,  the  BIA  had  not  complied  with  the  publi- 
cation requirements  of  5  U.S.C.  §  552(a)  (1)  (1967),  which  provided 
for  avoiding  arbitrary  adoption  of  regulations  which  may  affect  the 
substantive  rights  of  persons  without  notice  to  such  persons.  The 
Court  held  that  contemplated  Indian  beneficiaries  could  not  be  denied 
benefits  based  on  substantive  eligibility  criteria  contained  in  the  Man- 
ual which  were  not  published  in  the  Federal  Register  and  Code  of 
Federal  Regulations  as  required  by  the  Administrative  Procedure 
Act.  The  "on  reservation"  standard  in  the  BIA  manual  had  not  been 
published  in  the  Federal  Register  or  Code  of  Federal  Regulations. 
Publication  of  such  criteria  was  required  by  the  Bureau  as  stated 
in  its  Manual  (O  BIAM  1.2).  Mr.  and  Mrs.  Ruiz  were  held  to  be 
eligible  for  benefits  under  this  "on  or  near"  standard. 

Incredibly,  the  very  provision  (66  IAM  3.1.4)  struck  down  by  the 
Supreme  Court  in  Ruiz,  supra,  still  remains  in  the  Manual  today. 

There  are  many  other  regulations  and  provisions  contained  in  the 
Manual  that  affect  the  substantive  rights  of  Indians  and  have  not  been 
published  in  the  Federal  Register  and  subsequently  codified  in  the 
CFR.  Abrogation  of  such  required  procedures  results  in  the  denial 
of  benefits  through  illegal  eligibility  requirements  and  other  criteria 
being  improperly  imposed. 

Confusion  often  exists  as  a  result  of  both  IAM  and  BIAM  Titles 
being  used  concurrently  by  the  Bureau.  The  IAM  system  was  appar- 
ently begun  sometime  in  the  late  1940's.  IAM  designation  was  used 
throughout  the  1950's  and  into  the  mid-1960's.  A  brief  examination 
of  several  IAM  titles  indicated  the  earliest  release  in  a  current  IAM 
is  dated  1951.  The  most  recent,  dated  7/5/66,  was  found  in  82  IAM, 
release  41.  Thus  a  span  of  25  years  currently  exists  with  respect  to  the 
various  IAM  sections  and  titles  still  used  by  the  BIA.  Yet  the  Bureau's 
own  regulations  as  stated  in  O  BIAM  3.2,  release  0-6,  dated  1/20/75, 
demand  that  all  IAM  titles  must  be  converted  to  BIAM  format : 

3.2  Conversion.  The  Bureau  is  in  the  process  of  converting  from  the  old  In- 
dian Affairs  Manual  (IAM)  to  the  new  Bureau  of  Indian  Affairs  Manual  (BIAM) 
system.  Publication  of  material  as  IAM  material  is  no  longer  authorized.  All  new 
material  will  be  issued  as  BIAM  material.  Existing  IAM  material  will  be  up- 
dated and  issued  as  BIAM  material,  either  basic  or  supplement.  The  BIAM 
release  which  issues  this  updated  material  will  identify  the  IAM  material  being 
replaced  as  being  superseded  in  the  filing  instructions  of  the  release  memo- 
randum. The  IAM  material  identified  as  superseded  will  be  thrown  away  when 
the  BIAM  material  replacing  it  is  filed.  In  this  way,  the  entire  Indian  Affairs 
Manual  (IAM)  will  soon  be  replaced  by  the  Bureau  of  Indian  Affairs  Manual 
(BIAM). 

The  Bureau's  optimistic  statement  that  all  IAM  material  will  "soon 
be  replaced"  by  the  BIAM  was  made  nearly  2  vears  ago.  It  is  obvious 
that  very  little  replacement  has  been  accomplished.  Examination  of 
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the  enclosed  synopsis  and  appendices  will  show  that  efforts  toward 
such  an  end  are  far  from  being  completed. 

Exhibit  6  contains  the  synopsis  and  critique  which  evaluates  how 
well  the  manual  system  works,  the  type  and  depth  of  information  it 
provides,  and  the  actual  and  anticipated  effects  of  its  deficiencies  upon 
Indian  people.  It  also  provides  a  mechanism  to  determine  where  infor- 
mation may  be  found  within  the  manual  system.  A  further  evaluation 
process  subsequently  performed  should  entail  examining  the  data 
provided  to  determine  if  it  does  in  fact  accurately  communicate  t he- 
intent  of  statutory,  regulatory  and  Bureau  mandate  in  the  selected 
subject  area.  Exhibit  8.  a  section-by-section  analysis  of  80  BIAM. 
the  Indian  Business  Development  Program,  is  an  example  of 
such  a  procedure.  An  in-depth  analysis  of  every  title  and  sup- 
plement should  become  the  goal  of  either  the  BIA  or  some 
other  interested  entity.  80  BIAM  proved  to  be  generally  in 
conformance  with  legislative  intent.  However,  several  significant  er- 
rors did  appear.  For  example,  some  provisions  of  the  BIAM  are  in 
r-onflict  with  existing  laws  or  regulations.  ^0  BIAM  is  based  upon  the 
Indian  Financing  Act  of  1974,  P.L.  93-262,  88  Stat.  77.  Section  1.8B 
of  80  BIAM  states  that  "grants  are  to  be  made  only  in  conjunction 
with  financing  from  other  sources,  not  to  include  the  applicant's  cash 
and/or  other  assets."  (Emphasis  added.)  Yet 25  CFR  §  80.12(b)  states. 
"(Applications  should  include)  amount  of  total  financing  required  as 
well  as  what  is  obtainable  from  other  sources,  including  twe  ap]>l<- 
rnnfs  personal  resources™  (Emphasis  added.)  This  section  is  clear!  v 
contradictory  to  the  CFR  and  is  in  derogation  of  the  statute.  Title  80 
is  an  exception  both  in  its  construction  of  and  adherence  to  legislative 
and  regulatory  intent.  Most  titles  were  not  so  carefully  drafted. 

For  comparative  purposes  82  BIAM.  and  its  predecessor,  82  IAM, 
Employment  Assistance,  were  examined  (See  Exhibit  7.)  It  is 
this  title  of  the  Manual  which  governs  the  "relocation"  program  of 
the  Bureau — a  program  which  has  been  the  subject  of  bitter  criticism 
and  attack  bv  the  Indian  people.  82  BIAM  consists  solely  of  1/3  of  a 
page  authorizing  reimbursement  to  contractors  for  On-the-Job  train- 
ing. Nothing  else  in  contained  in  82  BIAM.  Thus  the  entire  program 
continues  to  be  regulated  under  82  TAM.  vrhich  was  last  updated  some 
10  years  aero.  Statutory  authoritv  for  this  entire  section  of  the  Manual 
is  P.L.  <U-9:>9.  70  Stat.  986.  25'  U.S.C  309  (1956).  the  Adult  Voca- 
tional Training  Act. 

The  bulk  of  Bureau  policy  with  respect  fo  Employment  Assistance 
is  contained  in  82  IAM.  As  the  Adult  Vocational  Training  Act  of  1956 
is  cited  as  authority  for  82  IAM.  its  legislative  history  should  be 
reviewed. 

Examination  disclosed  that  the  Adult  Vocational  Training  Act  had 
sevora"!  purposes.  In  addition  to  preparing  Indian  people  for  eventual 
relocation  in  response  to  thr  then-popular  theory  that  reservations 
were  becoming  overpopulated  and  "excess''  personnel  should  be  en- 
couraged to  leave,  it  was  felt  t/iat : 

Laborers  are  fast  disappearing  from  the  lnbor  scene,  while  semi-skilled  and 
skilled  workers  are  in  demand.  Hie  Indian  represents  a  valuable  source  from 
which  to  fill  that  need  .  .  .  S.  3416  would  extend  this  training  to  Indians  who 
cannot  take  advantage  of  Vocational  programs  because  of  the  remote  location 
of  most  reservations. 
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The  training  program  contemplated  by  this  bill  will  have  two  purposes.  First, 
it  should  be  of  great  value  in  preparing  and  orienting  participants  in  the  Indian 
relocation  program  and,  secondly,  it  should  stimulate  industries  to  locate  near 
Indian  reservations.  (1956  U.S.  Code  Cong.  &  Adm.  News,  pp.  4320-1) 

Clearly,  the  legislative  intent  was  not  to  merely  create  a  f unneling 
process  by  which  excess  bodies  could  be  shunted  off  to  the  cities  and 
eventually  lose  their  Indian  identities  in  these  urban  areas.  Section 
309  intended  to  equip  Indian  people  to  accept  an  industrial  society 
by  coexisting  with  it.  82  I  AM  appears  to  have  as  its  major  or  sole 
purpose  the  devising  of  various  means  by  which  to  relocate  Indian 
people  as  far  away  as  possible  from  their  reservations.  It  is  obviously 
in  derogation  of  the  legislative  intent  of  the  Act  which  contemplated 
far  more. 

Exhibit  7,  which  examines  82  IAM-BIAM  in  greater  detail,  out- 
lines the  problems  which  result  from  the  use  of  this  out-dated  and  func- 
tionally inoperative  reference  source  as  purely  a  relocation  tool.  Em- 
ployment assistance  is  a  vital  area  which  must  be  constantly  and 
efficiently  updated  to  provide  effective  service,  Implementation  of 
either  an  employment  assistance  or  relocation  program  cannot  rely 
upon  data  and  information  that  is  for  the  most  part  not  only  mis- 
directed, but  is  also  15  to  20  years  old.  Unfortunately,  such  is  the 
case  in  82  IAM. 

The  proliferation  of  IAM  titles  still  in  use  further  exemplifies  the 
outdated  condition  of  the  manual  system.  Numerous  BIAM  titles 
consist  solely  of  references  to  IAM.  with  vague  statements  advising 
that  an  appropriate  BIAM  part  will  be  issued  "later."  Some  of  these 
initial  BIAM  references  are  themselves  over  6  years  old.  53  BIAM, 
Forestry,  and  54  BIAM,  Eeal  Property  Management,  are  good  ex- 
amples of  this.  53  BIAM,  dated  10/28/70.  consists  solely  of  a  table  of 
contents.  This  table  refers  the  user  to  53  IAM  and  its  supplements  1 
through  6.  The  dates  of  the  releases  to  53  IAM  range  from  release 
53-1,  dated  7/12/57,  to  release  53-17,  dated  7/6/65.  None  have  been 
superseded,  and  thus  such  releases  constitute  current  Bureau  policy. 
54  BIAM  is  in  similar  condition. 

Generally,  most  BIAM  titles  and  supplements  are  in  derogation  of 
the  BIA's  own  requirement  that  all  sections  be  updated  every  5  years 
(O  BIAM  Supp.  2,  S  4.4  (1975)).  Absent  in  manv  instances  is  the 
required  (O  BIAM  Supp.  2.  §3.8  (1975))  table  of  contents.  Such  a 
table  must  contain  a  listing  of  all  supplements  to  that  basic  part. 
Finally,  an  annual  checklist  of  all  manual  releases  (a  release  is  the 
means  by  which  sections,  titles,  and  supplements  are  periodically  up- 
dated) currently  in  effect  is  required  by  O  BIAM  Supp.  2,  §  4.5  (1975) . 
We  requested  such  a  listing  from  the  BIA's  Division  of  Management 
Research  and  Evaluation.  We  were  provided  a  "rough  copy"  dated 
8/70  (See  Exhibit  2). 

The  checklist  had  been  sporadically  updated,  but  the  dates  of  such 
updating  were  not  shown.  Based  on  that  checklist,  a  list  of  BIAM 
titles  provided  in  O  BIAM  O.  release  0-7  dated  10/16/65  (See  Ex- 
hibit 5),  and  our  own  research,  a  list  of  BIAM  titles  and  supple- 
ments either  completed  or  projected  for  completion  was  compiled. 
(See  Exhibit  4)1  The  contradictions  among  the  3  sources  utilized 
was  a  constantly  recurring  problem  which  was  never  satisfactorily 
resolved. 
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A  further  difficulty  arose  with  the  realization  that  the  copy  of  the 
manual  provided  to  the  Commission  by  the  BIA  was  missing  a  large 
portion  of  its  sections,  titles,  and/or  supplements.  This  situation  is 
reflected  in  Exhibit  6,  the  Synopsis,  and  in  Exhibit  3,  a  list  of 
missing  sections,  subsections,  entire  titles  and  supplements.  The  time 
constraint  presented  by  the  encroaching  expiration  of  the  task  force 
and  our  inability  to  determine  which  sections  of  the  manual  werp 
missing  until  actual  review  of  each  title  was  conducted  combined  to 
prevent  further  study  or  additional  requests  for  missing  manual  parts. 
Thus  the  manual  overview  is  partially  incomplete. 

After  examining  82  IAM,  it  was  decided  that  review  would  be 
limited  solely  to  BIAM  parts.  As  mentioned  above,  repeated  refer- 
ences are  made  throughout  the  BIAM  to  IAM  sections,  titles  and 
supplements.  Efforts  must  be  made  to  either  reissue  portions  of  the 
IAM  after  appropriate  updating  to  BIAM  status  as  required,  supra, 
or  to  completely  overhaul  each  IAM  title.  Xothing  less  should  suffice. 

Conclusions  and  Recommendations. — The  entire  manual  system  as 
it  now  exists  should  be  completely  revamped  to  bring  it  into  compli- 
ance with  the  law. 

All  titles  should  be  reviewed  for  APA  violations  and  such  viola- 
tions should  be  corrected.  All  present  regulations  in  conflict  with  or 
in  derogation  of  statutory  or  regulatory  mandate,  Congressional  in- 
tent, or  judicial  decisions  must  be  recinded.  Proposed  regulations 
should  be  drafted  with  the  assistance  of  qualified  legal  personnel. 
Such  regulations  should  then  be  published  in  the  Federal  Register 
to  allow  for  comment  by  interested  persons. 

The  entire  manual  system  should  be  restructured.  A  subject  matter 
index  should  be  included  in  the  manual.  The  manual  should  be  up- 
dated periodically  as  required  by  agency  regulation  and  subject  titles 
should  be  expanded  and  provide  more  specificity. 

If  insufficient  funding  and  personnel  are  the  cause  of  its  present 
condition,  attempts  should  be  made  to  acquire  additional  appropria- 
tions for  a  complete  manual  revision. 

As  the  primary  tool  for  all  BIA  personnel  to  ascertain  and  apply 
Bureau  policy  regarding  such  vital  areas  as  delivery  of  services  and 
protection  of  land,  timber,  water,  and  mineral  resources,  it  is  impera- 
tive that  the  manual  be  made  more  responsive  to  the  needs  of  its 
users  while  at  the  same  time  effectively  accomplishing  its  purposes. 

The  Manual  system  must  be  comprehensive,  comprehensible,  and 
legally  correct  in  order  for  it  to  be  effectively  utilized  by  agency  per- 
sonnel. Until  this  is  accomplished,  irreparable  harm  is  being  done  to 
Indian  people. 


Exhibit  1 


Enclosure  No.  1 

June  24,  1975. 
Mr.  Morris  Thompson, 
Commissioner,  Bureau  of  Indian  Affairs, 
Washington,  D.C. 

Dear  Commissioner  :  Following  our  meeting  with  you  and  your  staff  regarding 
the  American  Indian  Policy  Review  Commission,  we  have  now  formed  our  begin- 
ning task  forces.  The  task  force  on  Federal  Administration  and  Structure  of 
Indian  Affairs  is  scheduled  to  begin  July  21,  1975.  Between  now  and  that  date  I 
would  like  to  gather  such  material  in  our  office  as  will  be  essential  in  making 
our  review  of  the  Bureau  of  Indian  Affair's  policies. 

In  this  regard,  I  would  appreciate  your  furnishing  us  a  complete  set  of  the 
Bureau  of  Indian  Affairs  Manual  and  other  material  currently  being  distributed 
as  instructions  on  policy  and  procedures.  It  would  be  helpful  to  me  if  you  would 
advise  me  when  this  material  will  be  available. 

As  the  task  forces  progress,  there  will  undoubtedly  be  other  information  which 
we  will  need  to  request. 
Sincerely, 

Ernest  L.  Stevens, 
Director,  American  Indian  Policy  Revietv  Commission. 


Enclosure  No.  2 

U.S.  Department  of  the  Interior, 

Bureau  of  Indian  Affairs. 
Washington,  D.C,  July  10,  1975. 
Mr.  Ernie   Stevens, 

Executive  Director,  American  Indian  Policy  Review  Commission, 
Washington,  D.C. 

Dear  Mr.  Stevens  :  This  is  in  response  to  your  June  24  correspondence.  I  wish 
to  thank  you  for  keeping  us  apprised  of  your  progress  on  the  formation  of  the 
task  force  on  Federal  Administration  and  Structure  of  Indian  Affairs.  We  will, 
of  course,  cooperate  fully  with  this  task  force  as  well  as  with  the  Commission 
as  a  whole. 

I  have  asked  Mr.  Abe  Zuni,  Director  of  the  Office  of  Administration,  to  furnish 
you  with  a  complete  set  of  the  Bureau  Manual  and  the  other  materials  you  re- 
quested. Mr.  Zuni  will  be  contacting  you  shortly  as  to  when  this  material  will 
be  available. 

Also,  I  want  to  inform  you  of  the  implementation  of  the  Policy  Planning  Staff 
within  the  Office  of  the  Commissioner.  Mr.  Paul  Roessler,  whom  I  understand 
you've  already  met,  will  be  directing  this  office.  Future  requests  for  information 
materials  of  a  Bureau  policy  nature  should  be  directed  to  Mr.  Roessler's  attention. 
Mr.  Ron  Esquerra,  Executive  Assistant,  will  continue  to  act  as  a  liaison  for 
the  Commission  to  my  immediate  office  for  matters  which  require  by  personal 
attention. 

Sincerely  yours, 

Morris  Thompson, 
Commissioner  of  Indian  Affairs. 

(348) 
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Enclosure  Xo.  3 

U.S.  Department  of  the  Interior. 

Bureau  of  Indian  Affairs, 
Washington,  D.C.,  January  12,  1976. 
Memorandum  To :  American  Indian  Policy  Review  Commission.  Attention :  John 

Ruby. 

From :  Chief,  Division  of  Management  Research  and  Evaluation. 
Subject :  Request  for  Bureau's  Manual  Material. 

Per  your  telephone  request  of  January  8,  we  are  enclosing  for  your  information 
copies  of  the  Bureau's  Manual  Material  issued  from  June  1975  to  present.  Also 
as  requested,  your  office  will  be  put  on  our  mailing  list  to  receive  these 
publications. 

Harold  J.   Cohan. 
Enclosures :   13. 

NOTE :  All  enclosures  received  were  already  in  the  copy  of  the  BIA  Manual 
forwarded  to  The  American  Indian  Policy  Review  Commission  as  a  result  of 
its  initial  request  of  6/24/75. 


Exhibit  2 


U.S.  Department  of  the  Interior. 

Bureau  of  Indian  Affairs. 
Washington,  D.V.,  April  5,  1916. 
Memorandum  to  :  Mr.  John  Ruby. 

From  :  Division  of  Management  Research  and  Evaluation. 
Subject :  Check  list  for  BIA  Manuals. 

Per  our  telephone  conversation  on  April  2,  attached  is  a  copy  of  the  Bureau's 
Manual  check  listing.  As  I  had  stated  then,  that  this  was  a  rough  copy.  The  X's 
indicates  that  it  has  been  superseded,  and  check  marks  with  circles,  indicates 
that  this  release  is  still  current.  (Part  or  Whole) 

If  you  should  have  any  questions  concerning  the  above,  just  give  me  a  buzz 
and  maybe  I  can  help. 

Deano  Polka ki. a. 
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Exhibit  3 

Below  listed  are  sections,  titles  and  supplements  either  missing  or  otherwise 
not  included  in  the  Bureau  of  Indian  Affairs  Manual  (BIAM)  received  by  the 
American  Indian  Policy  Review  Commission  from  the  Bureau  of  Indian  Affairs : 

(1)  15  BIAM— Supplements  3,  4,  6. 

(2)  16  BIAM— All. 

(3)  20  BIAM— Sections  1,  2,  3,  4,  5. 

(4)  22  BIAM— All. 

(5)  25  BIAM— Supplements  1,  2,  3,  4,  5,  6,  7,  8,  9, 10, 12. 

(6)  30  BIAM— All. 

(7)  35  BIAM— Supplement  3. 

(8)  42  BIAM— Supplements  1,  4,  5,  6,  7,  9, 10. 

(9)  43  BIAM— Supplements  2.  3.  4. 

(10)  44  BIAM— Supplements  1,  2,  3,  4,  5,  6,  7. 

(11)  46  BIAM— All. 

(12)  47  BIAM — Subsection  1.2F ;  sections  5  and  6. 

(13)  50  BIAM— Sections  1.2  Et  seq. 

(14)  52  BIAM— Supplements  1,  2. 

(15)  53  BIAM— All. 

(16)  54  BIAM— All. 

(17)  55  BIAM— Supplements  1,  2,  3,  4,  5. 

(18)  57  BIAM— Supplement  1. 

(19)  58  BIAM — Table  of  Contents,  possibly  more. 

(20)  62  BIAM— Uncertain. 

(21)  66  BIAM— All. 

(22)  68  BIAM— All. 

(23)  68  BIAM— Supplement  l's  Table  of  Contents. 

(24)  82  BIAM— Uncertain. 

(25)  84  BIAM— All. 

Exhibit  4 

The  following  is  a  compilation  of  the  Bureau  of  Indian  Affairs  Manual  (BIAM) 
titles  and  supplements  completed  or  projected  for  completion,  according  to  the 
information  contained  within  the  BIAM  : 

0  BIAM — Bureau  Directives  System. 

0  BIAM  Supp.  1 — Federal  Register  Documents. 

0  BIAM  Supp.  2 — Bureau  Manual  System. 

5  BIAM — Organization  and  Organizational  Concepts  and  Functions. 

6  BIAM — Reservation  Acceleration  Program. 
10  BIAM — Delegations  of  Authority. 

12  BIAM — Intergovernmental  Relations. 

13  BIAM — Legislative  and  Tribal  Relations. 

14  BIAM — Inspection. 

15  BIAM — Records  Management  Program. 

15  BIAM  Supp.  1 — Correspondence  Handbook. 

15  BIAM  Supp.  2 — Mail  and  Records  Handbook. 

15  BIAM  Supp.  3— Field  Office  File  Classification  Guide. 

15  BIAM  Supp.  4— Central  Office  File  Classification  Guide. 

15  BIAM  Supp.  5 — BIA  Records  Disposition  Handbook. 

15  BIAM  Supp.  6— Unknown. 

15  BIAM  Sunp.  7— BIAM  Records  Control  Schedule. 

16  BIAM— Civil  Defense. 

17  BIAM — Public  Information. 

20  BIAM — Indian  Involvement  Programs. 

21  BIAM — Program  Analysis. 

22  BIAM— Statistics. 

24  BIAM — Administrative  Audit  Services. 

25  BIAM — Safety  Management. 

25  BIAM  Supp.  1 — Accident  Prevention  for  Employee's  Families. 
25  BIAM  Supp.  2— Student  Safety. 
25  BIAM  Supp.  3— Contractors. 
25  BIAM  Supp.  4— Visiting  Public. 

83-755—77 24 


356 

25  BIAM  Supp.  5— Tribal  Safety. 

25  BIAM  Supp.  6 — Job  Corps  Conservation  Center. 

25  BIAM  Supp.  7 — Motor  Vebicle  Safety. 

25  BIAM  Supp.  8 — Other  Property  Damage  Control. 

25  BIAM  Supp.  9 — Plans  and  Specifications. 

25  BIAM  Supp.  10 — Fire  Protection  and  Fire  Prevention  Programs  ( Structural 
Fires). 

25  BIAM  Supp.  13— Water  and  Small  Water  Craft  Safety. 

25  BIAM  Supp.  12— Safety  Standards. 

25  BIAM  Supp.  13— WTater  and  Small  Water  Craft  Safety. 

25  BIAM  Supp.  14 — Plant  Protective  Services. 

25  BIAM  Supp.  15 — Safety  Standard  for  Gamma  Ray  Sources  for  Surface  Mois- 
ture and  Density  Gauges. 

30  BIAM— Environmental  Quality. 

33  BIAM — Management  and  Systems. 

33  BIAM  Supp.  1 — Incentive  Awards  Handbook. 

33  BIAM  Supp.  2— Reports  and  Forms  Catalog. 

35  BIAM — Computer  Services. 

35  BIAM  Supp.  1 — Timekeeper's  Handbook  for  Wampum. 

35  BIAM  Supp.  2 — Employee  Compensation  Guidelines. 

35  BIAM  Supp.  3 — Employee  Compensation  Regulations  and  Laws. 

38  BIAM— Job  Corps. 

41  BIAM— Budget. 

42  BIAM — Financial  Management. 

42  BIAM  Supp.  1— "Reserved"  as  of  August  19, 1971. 

42  BIAM  Supp.  2 — Accounts  Handbook. 

42  BIAM  Supp.  3 — Accounting  Procedures  Handbook. 

42  BIAM  Supp.  4 — Travel  Regulations  Handbook. 

42  BIAM  Supp.  5— Payroll  Handbook. 

42  BIAM  Supp.  6— Unknown. 

42  BIAM  Supp.  7— Unknown. 

42  BIAM  Supp.  8 — Erroneous  Overpayments  to  Employees. 

42  BIAM  Supp.  9— Unknown. 

42  BIAM  Supp.  10— Unknown. 

42  BIAM  Supp.  11 — Transaction  Code  Definitions  Handbook. 

42  BIAM  Supp.  12— Fiscal  Codes. 

43  BIAM — Property  and  Supply  Management. 

43  BIAM  Supp.  1 — Property  Classification,  Personal  and  Real. 
43  BIAM  Supp.  2 — Property  Management. 
43  BIAM  Supp.  3 — Allowances  in  Kind. 

43  BIAM  Supp.  4 — Special  Purchase  Guide. 

44  BIAM — Personnel. 

44  BIAM  Supp.  1— Unknown. 
44  BIAM  Supp.  2 — Unknown. 
44  BIAM  Supp.  3 — Unknown. 
44  BIAM  Supp.  4 — Unknown. 
44  BIAM  Supp.  5 — Unknown. 
44  BIAM  Supp.  6 — Unknown. 

44  BIAM  Supp.  7 — Unknown. 

45  BIAM — Plant  Design  and  Construction. 

46  BIAM — Plant  Management. 

47  BIAM — Credit  and  Financing. 

47  BIAM  Supp.  1 — Loans  and  Advances  by  the  United  States  to  Indian  Organiza- 
tions. 

47  BIAM  Supp.  2 — United  States  Direct  Loans  and  Loans  by  Tribes  and  Relending 
Organizations. 

47  BIAM  Supp.  3 — Financing  by  Customary  Financial  Institutions. 

47  BIAM  Supp.  4 — Records,  Accounts,  Reports  and  Interest  Tables. 

50  BIAM — Natural  Resources. 

51  BIAM — Indian  Rights  Protection. 

52  BIAM— Real  Estate  Appraisal. 

53  BIAM— Forestry. 

54  BIAM — Real  Property  Management. 

55  BIAM — Land  Operations. 
57  BIAM— Road  Construction. 
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58  BIAM — Road  and  Airport  Maintenance. 

G2  BIAM—  Education. 

66  BIAM — Social  Services. 

68  BIAM — Law  and  Order. 

68  BIAM  Supp.  1— Law  and  Order  Handbook. 

70  BIAM— Joint  Use  Administrative  Office. 

80  BIAM — Indian  Business  Development  Program. 

82  BIAM — Employment  Assistance. 

84  BIAM — Industrial  and  Tourism  Development. 

85  BIAM— Alaska  Native  Affairs. 


Exhibit  5 


BUREAU    OF    INDIAN    AFFAIRS    MANUAL 0    BIAM   O 

Part  number  and  title  : 

0 — Bureau  Directives  System. 

5 — Organization  and  Organizational  Concepts  and  Functions. 

6 — Reservation  Acceleration  Program. 
10 — Delegations  of  Authority. 
12 — Intergovernmental  Relations. 
13 — Legislative  and  Tribal  Relations. 
14 — Inspection. 

15 — Records  Management  Program. 
16— Civil  Defense. 
17 — Public  Information. 
20 — Indian  Involvement  Programs. 
21 — Program  Analysis. 
22— Statistics. 

24 — Administrative  Audit  Services. 
25 — Safety  Management. 
30 — Environmental  Quality. 
33 — Management  and  Systems. 
35 — Computer  Services. 
38— Job  Corps. 
41— Budget. 

42 — Financial  Management. 
43 — Property  and  Supply. 
44 — Personnel. 

45 — Plant  Design  and  Construction. 
46 — Plant  Management. 
47 — Credit  and  Financing. 
50 — Natural  Resources. 
51 — Indian  Rights  Protection. 
52 — Real  Estate  Appraisal. 
53 — Forestry. 

54 — Real  Property  Management. 
55 — Land  Operations. 
57 — Road  Construction. 
58 — Road  and  Airstrip  Maintenance. 
62— Education. 
63 — Community  Development. 
64 — Housing  Development. 
66 — Social  Services. 
OS— Law  and  Order. 
70 — Joint  Use  Administrative  Office. 
SO — Indian  Business  Development  Program. 
82 — Employment  Assistance. 
83— Tribal  Operations. 

84 — Commercial  and  Industrial  Development. 
85 — Alaska  Native  Affairs. 
BIAM  Release  0-7,  10/0/75. 
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Exhibit  6 
To  :  Chairman  Task  Force  No.  9. 
From  :  Edward  V.  Fagan  and  Audie  Cross. 
Re  :  Bureau  of  Indian  Affairs  Manual  Synopsis. 
Date  :  August  7, 1976. 

The  attached  is  a  review  of  each  BIAM  title  and  supplement  appearing  in  the 
copy  of  the  Bureau  of  Indian  Affairs  Manual  furnished  to  the  Commission  as  the 
result  of  a  request  made  to  BIA  Commissioner  Morris  Thompson  by  AIPRC 
Director  Ernest  L.  Stevens  on  June  24, 1975  ( See  Enclosure  1) . 

In  a  letter  dated  July  10,  1975  Commissioner  Thompson  stated  that  the  AIPRC 
was  to  be  furnished  a  complete  set  of  the  Bureau  Manual  as  requested  ( See  En- 
closure 2 ) .  Detailed  examination  of  the  material  received  resulted  in  the  conclu- 
sion that  we  had  not  received  all  of  the  material  requested.  Many  titles  and 
supplements  were  missing  (see  Appendix  A).  We  are  doubtful  if  the  Bureau  itself 
knows  the  condition  or  contents  of  its  manuals. 

A  request  was  made  on  January  12,  1976  for  all  manual  material  issued  since 
June,  1975.  At  that  time  we  requested  to  be  put  on  the  BIA  mailing  list  for  new 
releases  and  revisions  (See  Enclosure  3).  To  date,  nothing  has  been  received. 

To  ensure  that  we  had  in  fact  been  put  on  the  mailing  list,  we  recently  tele- 
phoned the  Bureau's  Division  of  Management  Research  and  Evaluation  to  con- 
firm this  fact.  We  were  informed  that  we  were  on  the  mailing  list  and  that  no 
new  releases  or  revisions  had  been  issued  since  our  letter  of  January  12,  1976. 

Thus  the  manual  as  reviewed  is  as  current  as  possible  without  making  specific 
detailed  requests  to  the  Bureau  for  missing  material  discovered  during  our 
analysis.  This  is  yet  a  further  indication  of  the  sad  state  of  so  vital  a  document 
as  the  BIA  Manual. 

The  following  is  a  brief  synopsis  of  the  stated  purpose  of  each  BIAM  title : 

O  BIAM — Bureau  Directives  System: 

This  title  has  7  releases  according  to  our  copy  of  the  manual  and  the  list  of 
BIAM  titles,  releases,  and  supplements  dated  8/70  from  Mr.  Deano  of  BIA 
Management,  Research  and  Evaluation.  As  stated  in  Section  1.1,  Release  0-7, 
dated  10/6/75,  this  title  consists  of  2  major  parts.  O  BIAM  2  contains  instructions 
for  publication  of  proposed  CFR  regulations  in  the  Federal  Register  and  delinea- 
tions of  who  may  or  may  not  sign  certain  proposed  regulations,  delegations  of  au- 
thority, etc.  O  BIAM  3  contains  a  breakdown  of  the  various  parts  of  the  BIAM : 
basic  manual  parts,  manual  supplements,  and  manual  bulletins.  A  statement  of  in- 
tent to  convert  from  I  AM  to  BIAM  is  also  included  (O  BIAM  3.2).  This  title  is 
primarily  an  internal  one. 

O  BIAM  Supp.  1 — Federal  Register  Documents: 

Release  0-1,  dated  9/22/75,  comprises  all  of  O  BIAM  Supp.  1.  The  supplement 
is  an  answer  to  the  decision  in  Morton  v.  Ruiz,  415  U.S.  199,  94  S.  Ct.  1055,  39 
L.  Ed.  2d  270  (1974),  wherein  the  Supreme  Court  held  that  general  eligibility  cri- 
teria not  published  in  accordance  with  the  provisions  of  the  Administrative  Pro- 
cedure Act  (APA)  could  not  be  used  to  deny  an  applicant  social  service  benefits. 
It  provides  step-by-step  specific  guidelines  for  preparing  Federal  Register  docu- 
ments for  publication.  Several  samples  are  provided  as  illustrations.  Also  included 
are  routing  and  distribution  instructions,  coordination  with  other  federal  agen- 
cies, and  definitions  of  authority  for  who  may  sign  each  type  of  Federal  Register 
document.  Primarily  internal. 

O  BIAM  Supp.  2 — Bureau  Manual  System : 

Supplement  2,  release  0-1,  dated  1/20/75  specifically  explains  the  Bureau  Man- 
ual System  in  basically  the  same  way  it  is  done  in  O  BIAM.  Of  particular  interest 
are  sections  4.4  Periodic  Update,  4.5  Checklists,  and  3.8  Table  of  Contents.  4.4 
provides  for  updating  each  basic  manual  part  and  supplement  every  5  years. 
4.5  requires  an  annual  list  of  all  manual  releases  currently  in  effect.  3.8  Table  of 
Contents,  provides  that  "each  basic  manual  part  must  have  a  table  of  contents 
organized  by  section.  This  table  of  contents  should  list  all  supplements  to  that 
part."  We  have  no  evidence  that  any  of  the  3  above-mentioned  BIA  regulations 
are  being  followed.  This  is  an  internally-oriented  title  but  has  policy  implications 
for  all  BIA  programs. 

5  BIAM — Organization  and  Organizational  Concepts  and  Functions: 

The  basic  manual  part  we  have  on  file  is  Release  5-1,  dated  9/25/68.  Primarily 
an  internal  functions  title,  the  bulk  of  the  information  contained  therein  in- 
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volves  concepts  such  as  decentralization  of  authority  where  permissible,  a  line 
and  staff  organization  plan,  and  cooperation  with  other  federal,  state  and  local 
agencies.  The  various  offices — Central,  Area  and  Agency — are  also  described. 
Charts  of  structure  and  a  chain-of -command  structure  for  various  divisions  are 
provided. 

6  BIAM — Reservation  Acceleration  Program  : 

Release  6-1  is  dated  4/6/72  and  deals  with  a  form  of  cooperative  agreement 
between  Area  BIA  offices  and  tribal  governments  wherein  discussions  are  had  and 
trade-offs  of  appropriated  funds  within  a  specified  appropriation,  equipment,  per- 
sonnel and  other  resources  are  arranged.  Given  this  rather  optimistic  premise,  if 
such  BIA  budget  funds  can  be  allocated  on  a  tribal  priority  basis  rather  than  as 
a  result  of  a  central  office  policy  decision,  a  good  program  will  result.  As  eligi- 
bility in  general  and  the  shifting  of  that  eligibility  are  involved,  this  title  should 
be  reviewed  for  Ruiz  violations. 

10  BIAM — Delegations  of  Authority  : 

This  title  is  a  compilation  of  many  releases,  the  earliest  being  release  10-12, 
dated  9/1/70,  the  latest  release  10-34  dated  6/3/75.  Specific  authority  is  vested 
in  named  positions,  and  delegations  of  such  authority  are  listed.  The  chain  of 
command,  and  exceptions  to  and  limitation  upon  authority  are  also  enumerated. 
General  powers  of  the  Secretary,  the  Commissioner,  Area  Directors,  Superin- 
tendents, and  the  Central  Office  are  delineated.  Although  primarily  an  internal 
policy  title,  this  delegation  and  delineation  of  authority  should  be  examined 
for  questionable  provisions. 

12  BIAM — Intergovernmental  Relations: 

Release  12-2,  dated  9/1/70,  concerns  itself  primarily  with  the  Office  of  Inter- 
governmental Relations,  a  liaison  arm  of  the  BIA.  The  Office's  mandate  is  to 
ensure  Indian  access  to  all  benefit  programs  of  federal,  state  and  local  govern- 
ments. An  interesting  provision  to  note  is  section  1.2D  : 

"Examines  and  analyzes  assitance  programs  having  restrictive  clauses  which 
prevent  Indian  participation.  Seeks  legislation  to  change  the  restrictive  clauses 
so  identified.''  (Emphasis  added.) 

Another  internally  oriented  title,  but  one  that  should  be  examined  for  com- 
pliance with  stated  objectives. 

IS  BIA 31— Legislative  and  Tribal  Relations  : 

Release  12-1,  dated  12/30/70,  is  divided  into  3  basic  parts.  Under  the  first 
part.  Legislative  Relations,  specific  "lobbying"  and  Congressional  liaison  func- 
tions, from  writing  reports  and  drafting  legislation  to  marshalling  and  briefing 
witnesses  for  hearings,  are  enumerated. 

Part  2,  Congressional  Liaison,  requires  the  office's  response  to  Congressper- 
sons  asking  for  BIA  viewpoints  on  specific  inquiries.  The  office  is  to  assist  In- 
dian people  in  obtaining  appointments  with  appropriate  Congresspersons.  Also 
required  is  a  general  watchdog  function  for  reporting  back  to  BIA  Congressional 
attitudes  and  issues  that  may  affect  Indians. 

In  Part  3,  Tribal  Relations,  the  office  function  includes  assisting  tribes  in 
drafting  legislation  for  submission  to  Congres-.  assisting  tribal  entities  in  ob- 
taining appointments  with  Congresspersons,  and  advising  tribes  of  pending  legis- 
lation that  may  affect  them. 

An  inquiry  into  the  efficiency  of  this  office  in  providing  current  information 
to  tribes  about  Congressional  trends  as  required  by  this  section  would  seem  an 
appropriate  starting  point. 

If  BIAM — Inspection  : 

Release  14-1,  dated  8/18/69.  provides  for  an  internal  investigation  operation 
under  the  auspices  of  an  Inspection  Officer.  This  Inspection  Officer  is  respon- 
sible to  the  Assistant  Commissioner  for  Administration.  Much  like  a  military 
Inspector  General's  Office,  the  Inspection  Officer  performs  internal  investigations 
of  statutory  violations,  financial  irregularities,  government  property  irregulari- 
ties, official  misconduct,  and  personal  misconduct  by  BIA  officers.  Additionally, 
the  Inspection  Officer  acts  as  a  liaison  with  external  investigators. 

This  internal  investigation  operation  should  be  scrutinized  for  the  quality 
and  intensity  of  investigation,  and  to  ensure  that  records  of  violations  are 
kept.  In  the  case  of  misappropriation  of  BIA  funds,  examination  of  the  amount 
taken  and  the  program  affected  would  be  appropriate  inquiries,  as  would  verifica- 
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tion  that  lost  money  from  a  particular  program  has  been  reappropriated  to  make 
up  for  any  loss  to  tribes  or  individuals. 

15  BIAM — Records  Management  Program  : 

Our  copy  of  this  title  contains  releases  15-4  dated  5/29/69  to  15-27,  dated 
5/21/74.  Major  topics  within  the  title  are  Correspondence,  Mail  and  Communica- 
tion Management,  Records  Management  Program  (which  includes  sections  3.4. 
Availability  of  Official  Records,  wherein  Freedom  of  Information  request  policy 
is  elicited),  Filing  Systems,  and  Record  Disposition. 

The  table  of  contents  to  this  title  also  contains  a  list  of  supplements  to  15 
BIAM.  There  are  6  listed  supplements,  despite  recent  correspondence  from  BIA 
that  7  supplements  exist.  This  is  the  first  title  to  list  the  supplements,  although 

0  BIAM  Supplement  2,  section  3.8  requires  that  each  table  of  contents  for  each 
title  list  these  supplements. 

Although  this  title  primarily  deals  with  internal  records  management,  a  review 
of  stated  procedures  contained  herein  would  advise  an  individual  of  what  to 
expect  when  requesting  information  from  the  BIA. 

15  BIAM  Supplement  1 — Correspondence  Handbook  : 

This  supplement,  including  release  15-25,  dated  7/6/73  is  basically  the  govern- 
ment correspondence  handbook  with  appropriate  BIA  addenda. 

15  BIAM  Supplement  2 — Mail  and  Records  Handbook  : 

Release  15-17,  dated  10/21/70  is  the  most  recent  addition  to  this  supplement. 
The  title  contains  General  Records  Management,  Microfilm,  Vital  Records  Pro- 
gram, and  Availability  of  Official  Records  sections.  This  supplement  will  aid  the 
individual  seeking  access  to  official  Bureau  records  and  provide  guidelines  for 
making  an  effective  request  for  those  records. 

Note.— Release  15-27,  dated  5/21/74,  states  that  Supplement  3,  Field  Office 
File  Classification  Guide,  is  to  be  issued  "later."  Use  supplement  1  and  2  to  43 
IAM  3.3  until  superceded. 

Also  to  be  issued  later  is  Supplement  4,  Central  Office  File  Classification  Guide. 
Supplements  1  and  2  to  43  IAM  3.5  are  to  be  used  until  superceded. 

15  BIAM  Supplement  5 — BIA  Records  Disposition  Handbook: 

Basic  retention  requirements  for  BIA  records  are  contained  within  this 
supplement.  An  important  provision  is  that  for  retention  of  tribal  records,  sec- 
tion 1.9. 

15  BIAM  Supplement  6: 
We  have  no  record  of  the  contents,  title,  or  subject  matter  of  this  supplement. 

15  BIAM  Supplement  7 — BIAM  Records  Control  Schedule : 

This  Supplement  is  dated  12/13/74.  Within  it  is  listed  a  description  of  records, 
and  the  retention  period  and  disposal  instructions  for  such  records.  The  authority 
for  disposal  is  cited. 

16  BIAM— Civil  Defense : 

Our  copy  of  the  BIAM  does  not  contain  any  material  for  this  title.  We  are 
unsure  if  the  entire  title  has  been  either  superceded  or  rendered  obsolete. 

11 B IAM— Public  Information  : 

Release  17-1,  dated  7/3/69  includes  all  of  17  BIAM.  This  title  describes  the 
public  relations  functions  of  the  BIA  and  mentions  Bureau  policy  regarding  re- 
quests for  information  and  time  limits  for  responses.  Requests  from  the  public, 
the  service  population  (Indians),  the  White  House,  and  the  media  are  discussed. 

Guidelines  for  non-official  and  official  expression  by  BIA  employees  and  the 
organization  and  function  of  the  Central  Office,  including  the  activities  of  the 
Public  Information  Office,  are  outlined  here. 

Statements  of  policy  on  information  releases  and  procedure  for  complying 
with  Freedom  of  Information  Act  requests  are  subjects  to  examine  for  compli- 
ance with  statutes  and  regulations. 

20  BIAM — Indian  Involvement  Programs  : 
Our  manual  begins  with  20  BIAM  6.0,  release  20-2,  dated  4/24/72.  Parts 

1  thru  5  are  either  unpublished  or  were  not  included  when  we  received  our 
copy  of  the  Manual  from  BIA.  Interviews  with  BIA  are  planned  at  completion 
of  this  overview  to  ascertain  the  status  of  items  such  as  Parts  1  thru  5,  supra. 
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§  6.1,  Introduction,  begins  with  a  very  short  history  of  Indian  education  and 
concludes  with  statements  that  BIA  policy  is  one  of  self-determination  in  Indian 
education  accomplished  by  Indian  involvement  and  advisory  activities  in  Indian 
schools. 

In  §  6.2,  Specific  Statutory  Authority,  the  Johnson-O'Malley  Act,  49  Stat.  1458, 
25  U.S.C.  §  452  is  excerpted.  It  provides  for  contracting  with  a  state  or  private 
corporation  (to  include  Indian  Tribes)  to  assist  in  providing  services  to  Indians. 
NOTE:  §6.2B(1)  refers  to  20  BIAM  4.  §6.2B(2)  refers  to  20  BIAM  5,  and 
§  6.3  refers  to  20  BIAM  3.  Therefore,  we  are  definitely  missing  §§  3,  4,  and  5,  and 
must  assume  that  §§1  and  2  are  missing  too. 

The  remainder  of  the  title  describes  the  procedures  for  filing  a  contract  pro- 
posal to  operate  a  school  program.  The  instructions  are  optimistically  written  and 
the  illustrations  appear  to  clearly  explain  the  process  and  requirements  for 
making  such  proposals. 

This  title  should  be  reviewed  for  Ruiz-ty^e  eligibility  criteria  violations. 

21  BIAM — Program  Analysis  : 

All  of  21  BIAM  is  contained  in  release  21-1,  dated  3/3/69.  The  5  pages  that  com- 
prise this  title  appear  to  be  stating  that  policy  is  formulated  at  the  Bureau  of  the 
Commissioner  and  Assistant  Commissioner  for  Program  Budget  and  Department 
of  the  Interior,  and  implementation  occurs  through  Coordination.  Further  de- 
velopment is  to  Area  Directors  and  Superintendents  or  other  Officers-in-Charge. 
Functions  of  the  Washington  Office  are  also  included. 

Review  of  this  title  does  not  appear  appropriate  unless  a  very  broad  overview 
of  policy  is  desired. 

22  BIAM— Statistics  : 

Our  copy  of  the  BIAM  does  not  contain  this  title. 
2-ff  BIAM — Administrative  Audit  Services  : 

There  is  1  page  to  this  title,  designated  release  24-2,  dated  11/15/68.  A  hand- 
written correction  with  the  citation  (24-3)  has  been  made. 

The  subtitle  to  this  section  is  Accounting  Services  Staff.  Organization,  objec- 
tives, requests  for  Tribal  Accounting  Assistance  and  correspondence  are  covered. 
The  function  of  the  Accounting  Service  staff  is  to  provide  an  audit  service  to 
tribes,  banks,  funds  and  other  entities  as  requested. 

25  BIAM — Safety  Management : 

Release  25-1,  dated  7/7/69,  according  to  Section  1.1,  Purpose,  "provides  the 
authority,  policy,  and  responsibilities  for  execution  of  effective  safety  programs 
to  cover  the  Bureau  of  Indian  Affairs  activities  described  in  other  Parts  of  the 
BIAM." 

This  title  outlines  the  Bureau's  general  safety  program,  to  include  delineations 
of  responsibility,  establishment  of  Safety  Committees,  and  various  Safety  Man- 
agement Programs.  These  Safety  Management  Programs  are  enumerated  as 
follows : 

A.  Accident  Prevention  Training. 

B.  Motor  Vehicle  Operator  Program. 

C.  Construction  and  Rehabilitation. 

D.  Work  Injury. 

E.  Occupational  Disease  Prevention. 

F.  Other  Required  Safety  Activities,  including : 

(1)  Departmental  Safety  Council. 

(2)  Tribal  Safety  Committees. 

(3)  Safety  Surveys. 

(4)  Accident  Prevention  Guides. 

(5)  Safety  Orientation  of  New  Employees. 

(6)  Safety  Standards. 

In  addition,  as  required  by  agency  regulation,  25  BIAM  contains  a  list  of  its 
supplements.  14  Supplements  are  listed.  However,  on  the  Deano  list  from 
BIA  15  supplements  are  indicated.  Our  copy  of  the  manual  contains  supplements 
11,  13,  14,  and  15.  Therefore,  we  are  missing  supplements  1,  2,  3,  4,  5,  6,  7,  8,  9, 
10,  and  12.  A  list  of  the  supplements  is  as  follows  : 

Supplement  number  and  title: 

1 — Accident  Prevention  for  Employees  Families. 
2— Student  Safetv. 
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3 — Contractors. 

4 — Visiting  Public. 

5 — Tribal  Safety. 

6 — Job  Corps  Conservation  Center. 

7 — Motor  Vehicle  Safety. 

8 — Other  Property  Damage  Control. 

9 — Plans  and  Specifications. 
10 — Fire  Protection  and  Fire  Prevention  Programs   (Structural  Fires). 
11 — Claims  and  Required  Reports. 
12— Safety  Standards. 
13— Water  and  Small  Water  Craft  Safety. 
14 — Plant  Protective  Services. 

15 — Safety   Standard  for  Gamma  Ray  Sources  for  Surface  Moisture  and 
Density  Gauges. 

30  BIAM — Environmental  Quality  : 

Our  copy  of  the  manual  does  not  include  this  title. 

33  BIAM — Management  and  Systems : 

There  have  been  15  releases  to  this  title,  the  most  recent  dated  10/2/75.  There 
are  also  2  supplements,  entitled  (1)  Incentive  Awards  Handbook  and  (2)  Re- 
ports and  Form  Catalog. 

Section  1  is  captioned  "Cost  Reduction  and  Management  Improvement."'  The 
stated  objective  of  the  BIA  is  to  implement  the  guidelines  of  Bureau  of  the 
Budget  Circular  No.  A-44,  dated  8/3/66.  Basically,  the  circular  encourages 
efficiency  in  managing  money  and  personnel,  and  requests  the  submission  of  cost 
reduction  and  management  efficiency  projects.  Guidelines  and  sample  forms  are 
provided. 

The  title  of  section  2  is  "Incentive  Awards."  This  section  outlines  types  of 
awards,  authority  for  making  each  award,  amount  and  type  of  the  award,  and 
requirements  for  reporting  of  awards  on  a  quarterly  basis.  Honorary,  quality 
step  increases,  and  cash  awards  are  reviewed. 

Reports  and  Forms  Management  is  the  subject  of  section  3.  The  stated  pur- 
pose of  this  section  is  the  increased  efficiency  of  all  documentary  aspects  of 
Bureau  programs.  In  section  3.3,  responsibility  for  development  and  coordina- 
tion of  the  program  is  assigned  to  the  Division  of  Management  Research  and 
Evaluation.  Types  of  reports  are  listed  with  a  chart  of  the  level  of  approval 
needed  for  each  form  or  report.  This  title  is  of  limited  value  for  review  pur- 
poses other  than  to  familiarize  one  with  the  necessary  steps  for  report  approval, 
and  possibly  report  censorship. 

33  BIAM  Supp.  1 — Incentive  Awards  Handbook : 

The  handbook  begins  by  reiterating  section  2  of  33  BIAM.  Included  are 
descriptions  of  the  flow  of  a  suggestion,  a  notice  to  employees  outlining  how  to 
make  a  suggestion,  a  list  of  ineligible  suggestions,  tables  of  amounts  awarded  and 
criteria  for  award  amounts,  non-employee  awards  from  the  Department  of  the 
Interior,  awards  from  other  governmental  entities  and  from  the  private  sector, 
and  the  criteria  for  awarding  a  quality  step  increase  in  salary.  Also  included 
are  checklists,  sample  award  certificates,  suggested  award  letter  formats,  and 
a  complete  collection  of  necessary  forms  for  suggestion  routing,  approving/reject- 
ing, and  reporting  of  suggestions  and  awards. 

This  voluminous  handbook  is  of  limited  review  value. 

83  BIAM  Supplement  2 — Reports  and  Forms  Catalog : 

Another  thick  handbook,  the  catalog  on  reports  and  forms  consists  of  2  parts. 
Part  1  contains  all  authorized  BIA  forms,  part  2  all  authorized  BIA  reports. 

Important  information  regarding  forms  numbering  is  provided.  The  new  form 
number  system  begins  with  a  5  then  a  hyphen,  next  the  BIAM  title  number  and 
finally  the  number  indicating  how  many  forms  are  pertinent  to  that  title.  For 
example,  5-3301  is  the  first  form  produced  relevant  to  33  BIAM,  while  5-3302  is 
the  second,  etc. 

The  reports  section  is  similar.  For  example,  the  manual  title  number  is  first, 
it  is  followed  by  a  hyphen  and  then  by  the  sequential  number.  Thus  the  first 
report  required  by  33  BIAM  is  33-01,  the  second  33-02,  etc. 

This  forms  and  reports  numbering  system  is  of  interest  to  the  researcher  or 
reviewer  for  correlating  forms  to  relevant  BIAM  titles. 
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35  BIAM — Computer  services  : 

The  most  recent  release  is  35-3,  dated  9/25/69.  The  table  of  contents  lists 
3  sections  :  (1)  Acquisition  and  Use  of  ADP  Resources;  (2)  Indian  Affairs  Data 
Center,  and  (3)  Data  Processing  Systems. 

Section  1  purports  to  define  "ADP  Resource"  but  in  fact  refers  the  reader 
to  FPMR  or  Department  Manual  for  the  actual  definition.  It  appears  that  ADP 
resources  are  equipment,  supplies,  and  personnel  involved  in  use  of  computers, 
presumably  including  the  computer  itself.  The  section's  primary  concern  is  the 
gearing-up  of  various  units  to  prepare  and  coordinate  for  a  switch  from  manual 
to  computer  functions  and  the  responsibility  of  users  and  programmers  in  pre- 
paring the  new  system. 

In  Section  2  the  Indian  Affairs  Data  Center  is  described.  There  are  6  operating 
groups : 

A.  Data  Processing. 

B.  Employee  Data  and  Compensation. 

C.  Disbursemeints. 

I).  FED  STRIP  (GSA's  Procurement  Process). 

E.  Property  Liaison. 

F.  Administrative  Services. 

This  title  is  internally  oriented  and  of  dubious  value  for  review. 

35  BIAM  Supp.  l — Timekeeper's  Handbook  for  "Wampum  : 

This  supplement  is  not  dated  and  in  its  Preface  refers  to  a  supplement  3,  which 
is  neither  in  our  possession  nor  listed  on  the  Deano  compilation.  According  to 
section  1.2  Scope,  "(r)egulations  and  laws  governing  pay  and  leave  may  be 
found  in  Supplement  3."  The  title  of  Supplement  3  is  "Employee  Compenstaion 
Regulations  and  Laws." 

Supplement  1  offers  guidelines  in  all  matters  of  pay  and  leave  administration, 
but  cautions  that  rules  and  regulations  pertaining  to  pay  and  leave  are  not 
being  promulgated.  It  is  a  voluminous  document,  containing  commentary,  exam- 
ples, and  sample  forms.  It  is  of  little  use  to  the  researcher  or  evaluator. 

35  BIAM  Supp.  2 — Employee  Compensation  Guidelines : 

This  204  page  supplement  is  not  dated.  It  contains  detailed  examples  and 
explanations  for  preparing  and  correcting  time  and  attendance  reports.  Many 
sample  forms  are  provided.  This  Supplement  would  prove  valuable  to  the  re- 
searcher whose  concern  is  BIA  internal  payroll  functions. 

S8  BIAM— Job  Corps : 

This  section  consists  of  release  38-1,  dated  12/13/68,  totaling  16  pages.  Described 
within  the  title  is  an  organizational  and  administrative  structure  for  the  Job 
Corps  program  as  administered  through  the  Office  of  Economic  Opportunity,  De- 
partment of  the  Interior  and  Bureau  of  Indian  Affairs.  (Note:  this  section  may 
be  obsolete  due  to  the  reformulation  of  many  O.E.O.  services  and  volunteer  pro- 
grams into  the  superstructure  of  the  ACTION  program.) 

Job  Corps  Center  operations  are  described  in  a  very  general  way,  with  em- 
phasis upon  functions  of  various  offices  and  items  such  as  a  proposed  manning 
table  for  a  hypothetical  center.  Apparently  the  actual  program  content  is  pro- 
vided by  the  Office  of  Economic  Opportunity  with  little  input  from  other  sources. 

This  title  should  be  verified  for  applicability  given  the  fact  of  the  new  ACTION 
program  as  mentioned  above.  There  does  not  seem  to  be  much  that  an  evaluator 
could  learn  about  the  program  without  examining  O.E.O.  guidelines. 

/,1  BIAM— Budget: 

This  title,  dated  12/20/68,  has  one  release  of  11  pages.  The  Division  of  Budget's 
functions  are  described  as  "control  of  the  budgetary  process  to  include  formula- 
tion of  budget  estimates,  presentation  of  budget  estimates  and  execution  of  the 
budget  plan  after  approval  by  the  Congress. 

An  informative  provision  is  section  4.3B,  Interpretation : 

"The  provisions  of  the  Act  of  June  18,  1934  (48  Stat.  987,  25  U.S.C.  476)  to 
the  effect  that  organized  Indian  tribes  shall  be  advised  of  appropriation  estimates 
prior  to  their  submission  to  the  Bureau  of  the  Budget  and  the  Congress  must  be 
interpreted  and  considered  in  relation  to  (1)  other  law  governing  the  prepara- 
tion and  submission  of  appropriation  estimates,  and  (2)  the  ability  and  will- 
ingness of  the  tribes  to  cooperate  to  a  degree  necessary  to  make  it  possible  to 
carry  out  the  intent  of  the  law.  The  provisions  of  this  Act  are  not  interpreted  to 


364 

require  the  submission  of  detailed  budget  estimates  to  organized  tribal  groups  for 
approval  or  revision." 

This  interpretation  is  explained  by  the  Bureau  in  section  4.3C,  Application 
of  Interpretation,  wherein  3  possible  ways  to  notify  tribal  groups  are  outlined. 
Significantly,  no  particular  action  is  deemed  mandatory,  as  shown  by  the  phrase, 
"It  is  necessary  to  consider  the  foregoing  factors  as  they  apply  to  each  tribal 
group  in  determining  which,  if  any,  of  the  following  methods  can  be  used  for 
advising  tribal  groups  .  .  ."    (Emphasis  added.) 

Finally,  section  6,  Anti-Deficiencies  Violations,  reminds  Bureau  employees  that 
overobligation  of  funds  is  impermissible  and  sanctions  may  be  imposed  for 
violations. 

A  possible  area  for  review  is  the  section  dealing  with  notification  to  tribal 
groups  of  budget  estimates. 

42  BIAM — Financial  Management: 

This  title,  current  through  release  42-35,  dated  8/19/71,  contains  an  overview 
of  the  financial  management  system  for  the  Bureau.  There  are  5  supplements 
to  42  BIAM  listed  in  the  table  of  contents  although  the  Deano  list  cites  12 
supplements. 

According  to  section  1.1.3,  Functions,  included  activities  are:  "accounting, 
reporting,  cash  management,  financial  control  of  resources,  systems  develop- 
ment, analysis,  investing,  research,  claims,  disbursing,  payrolling,  and  the 
furnishing  of  information  to  other  Bureau  officials  for  use  in  programming, 
budgeting,  cost  reduction,  internal  auditing  and  management  analysis.''  Also 
included  is  a  section  explaining  the  acceptance,  rejection  and  processing  of 
donations. 

Various  offices  and  liaison  officers  are  described  and  the  function  of  each  is 
outlined.  A  synopsis  of  pertinent  legislation  appears  in  section  1.2,  Authority 
and  Legal  Requirements. 

This  title  is  largely  an  internal  one.  However,  a  review  of  section  1.2  may 
prove  informative. 

J,2  BIAM  Sit  pp.  1— 

Reserved  for  future  use  as  per  release  42-35,  dated  8/19/71. 
42  BIAM  Supp.  2 — Accounts  Handbook: 

The  most  recent  release  is  No.  31,  dated  9/4/75.  Section  2.1  is  missing,  there- 
fore the  subsections  outlining  purpose,  objective,  concepts  and  principles,  and 
accounts  are  presently  unavailable  for  review.  The  remainder  of  the  handbook 
describes  and  discusses  all  aspects  of  financial  processing  by  the  Bureau.  This 
supplement  is  totally  internally  oriented. 

42  BIAM  Supp.  3 — Accounting  Procedures  Handbook : 

Release  42-35,  dated  8/19/71,  states  that  only  section  11,  Investments,  of  this 
handbook  has  been  issued.  However,  our  copy  of  supplement  3  is  current  through 
supplement  release  42-8,  dated  3/28/73.  The  supplement  is  nearly  complete,  con- 
taining a  major  portion  of  the  20  different  projected  subsections.  This  contra- 
dictory information  is  a  further  example  of  the  general  state  of  disorganization 
of  the  manual.  Here  the  main  section  is  obsolete  and  the  researcher  or  Bureau 
employee  would  fail  to  find  the  more  current  information  contained  in  the  supple- 
ment unless  he/she  were  to  physically  examine  the  supplement  despite  being 
told  through  the  main  table  of  contents  that  the  information  sought  is  not  yet 
available. 

This  Accounting  Procedures  Handbook  contains  103  pages  of  various  account- 
ing procedures  covering  the  following  areas : 

3.1  — General. 

3.2  — Obligations  and  Accounts  Payable. 

3.3  — Vouchers  and  Disbursements. 

3.4  — U.S.  Treasury  Checks. 

3.5  — Intra-Bureau  and  Inter-Bureau  Transactions. 

3.6  —Stores,  Property,  and  Transfers  (TWOF). 

3.7  — Capitalization. 

3.8  — Billings  and  Receivables. 

3.9  — Cash  Collections  and  Donations. 
3.10 — Individual  Indian  Money. 

3.11 — Investments. 
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3.12 — Employee  Surety  Bonds. 

3.13 — Designated  Agents. 

3.14 — Reserved  for  Future  Use. 

3.15 — Reserved  for  Future  Use. 

3.16 — Control  and  Flow  of  Documents. 

3.17— Fund  Control. 

3.18— Year-End  Closing. 

3.19 — Internal  Controls  and  Reconciliations. 

3.20— Reports. 
The  value  of  this  supplement  will  depend  upon  the  focus  of  the  researcher's 
inquiries  but  most  sections  (except  for  3.10,  3.11,  3.19  and  3.20)   are  internally 
oriented. 

J,2  BIAM  Sup  p.  .'/—Travel  Regulations  Handbook  : 

Release  42-35,  dated  8/19/71,  states  that  this  supplement  will  be  issued  '-later." 
42  BIAM  Supp.  5— Payroll  Handbook : 

Release  42-35,  dated  S/19/71.  states  that  this  supplement  will  be  issued  "later." 

Jf2  BIAM  Supp.  6— 
42  BIAM  Supp.  7— 

We  have  no  record  of  the  issuance,  subject  matter  or  content  of  the  above 
mentioned  supplements. 

42  BIAM  Supp.  8 — Erroneous  Overpayments  to  Employees  : 

This  supplement  is  numbered  incorrectly,  as  the  first  2  pages  show  release 
4 2-2  S.  dated  8/6/70  while  page  3  and  following  of  the  supplement  are  numbered 
"supplement  8,  release  i,"  dated  12/16/71. 

The  supplement  deals  with  determining  if  erroneous  overpayment  has  been 
made  to  an  employee,  whether  the  employee  has  incurred  an  indebtedness  to  the 
federal  government  as  a  result  of  such  overpayment,  and  establishing  a  method 
for  recovery  of  such  indebtedness.  Also  included  are  procedures  and  limited 
guidelines  for  possible  waiver  of  indebtedness.  A  procedure  has  been  established 
for  repayment  to  the  employee  of  a  previously  repaid  overpayment  by  an 
employee. 

This  supplement  is  internally  oriented. 

42  BIAM  Supp.  9— 
42  BIAM  Supp.  10— 

We  have  no  record  of  the  issuance,  subject  matter  or  content  of  the  above 
mentioned  supplements. 

42  BIAM  Supp.  11— Transaction  Code  Definitions  Handbook  : 

This  supplement  has  not  been  updated  since  its  issuance  as  release  1,  dated 
12/29/70.  It  contains  a  listing  of  computer  transaction  codes  for  financial  data 
recordkeeping.  General  codes  and  specific  function  codes  are  explained.  A  large 
portion  of  the  supplement  is  devoted  to  illustrations  of  specific  transactions. 

This  supplement  is  of  little  interest  to  the  researcher  or  evaluator. 

42  BIAM  Supp.  12— Fiscal  Codes  : 

Release  42-1,  dated  5/11/71.  is  comprised  of  4  pages  of  cross-referencing  BIA 
computer  codes  with  OMB  codes. 

There  appears  on  page  3  a  hand  written  notation  which  is  apparently  release 
42-2,  dated  8/25/71.  The  release  changes  2  numbers  into  different  columns. 

This  supplement  is  internally  oriented. 

43  BIAM — Property  and  Supply  Management : 

This  title  is  current  through  release  43-11,  dated  3/12/73.  The  title  itself  is  17 
pages,  and  there  are  listed  4  supplements,  3  of  which  are  to  be  issued  "later." 
Only  supplement  1,  Property  Classification  Personal  and  Real  has  been  issued. 
The  other  unreleased  supplements  are : 
Supp.  2 — Property  Management. 
Supp.  3 — Allowance  in  Kind. 
Supp.  4 — Special  Purchase  Guide. 
Our  copy  of  the  Deano  list  does  not  list  any  supplements  to  this  title. 
43  BIAM  itself  is  primarily  a  collection  of  policy  statements  relating  to  how 
property  management  should  function.  Real  and  personal  property,  contract  and 
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procurement  management,  and  donations  are  the  various  kinds  of  property  man- 
agement commented  upon.  A  list  of  reports  and  controls  completes  this  title. 
The  information  contained  in  this  title  would  be  of  little  use  to  the  researcher. 

43  BIAM  Supp.  1 — Property  Classification,  Personal  and  Real : 

This  supplement,  current  through  release  43-8,  dated  12/9/69,  begins  by  de- 
fining expendable  and  nonexpendable  property,  personal  property,  capitalized  and 
noncapitalized  property,  real  property,  and  related  personal  property. 

The  supplement  also  explains  what  major  and  minor  equipment  is,  how  to 
record  property  for  identification  and  permanent  computerized  recordation,  and 
concludes  with  a  listing  of  the  major  and/or  minor  code  numbers  for  inventory 
items. 

This  supplement  is  internally  oriented. 

Ji3  BIAM  Sup  p.  2 — Property  Management. 

j.3  BIAM  Supp.  3 — Allowances  in  Kind. 

Jt3  BIAM  Supp.  4 — Special  Purchase  Guide : 

Release  10  to  43  BIAM,  dated  11/4/70,  states  that  each  of  these  supplements  is 
to  be  issued  "later."  Our  copy  of  the  manual  does  not  contain  any  of  these 
supplements. 

J^If  BIAM — Personnel : 

Release  44-10,  dated  2/9/70,  is  the  most  recent  addition  to  this  title.  The  Bureau 
Personnel  Management  Program  is  the  subject  of  these  sections.  Included  are : 
Manpower  planning,  position  management  and  classification,  staffing,  employee 
development,  pay  and  wage  administration,  labor  relations,  employee  relations, 
and  equal  opportunity  employment.  Management  and  staff  responsibilities  are 
outlined,  and  delegations  of  authority  are  delineated. 

An  explanation  of  the  relationship  of  the  BIA  Personnel  Management  Program 
to  the  Federal  Personnel  Management  system  is  given.  Statements  are  made  re- 
garding the  applicability  of  Federal  Personnel  Manuals  and  the  FPM  directive 
systems. 

This  title  is  an  internal  one. 

The  Deano  list  shows  7  supplements  to  44  BIAM.  Our  copy  of  the  manual  does 
not  contain  any  of  them. 

The  content  and  subject  matter  of  these  supplements  is  also  unknown  to  us. 

Note. — It  is  significant  that  with  the  exception  of  44  BIAM  1.2H,  Equal  Op- 
portunity, nowhere  in  this  personnel  title  is  any  mention  made  of  Indian  prefer- 
ence. Yet  Morton  v.  Mancari,  417  U.S.  535  (1974),  N.  24  at  553  makes  reference 
to  Indian  Preference  criteria:  "The  (Indian  preference)  eligibility  criteria  ap- 
pear in  44  BIAM  335,  3.1 :"  It  is  clear  that  our  copy  of  the  Manual  is  missing  most 
of  the  material  contained  in  44  BIAM. 

45.  BIAM — Plant  Design  and  Construction  : 

Release  1,  dated  8/29/69,  totalling  74  pages,  comprises  all  of  45  BIAM.  Plant 
design  and  construction  policies  are  implemented  by  utilizing  existing  plant  fa- 
cilities, constructing  new  facilities,  developing  new  concepts  and  providng  tech- 
nical assistance.  Section  2.2,  Policy  Statement  on  Program  Development,  men- 
tions utilization  and  renovation  of  existing  facilities  in  lien  of  new  construc- 
tion whenever  possible,  and  states  that  participation  in  developing  construction 
programs  by  tribal  organizations  is  encouraged  "when  the  facilities  to  be  used 
are  the  benefit  of  the  Indians."  Not  addressed  in  this  section  is  the  fact  that 
virtually  any  construction  on  Indian  land  will  have  an  impact  upon  Indian  life 
and  therefore  should  require  Indian  input. 

Section  4.1  et  seq.,  entitled  Force  Account  Construction,  provides  for  em- 
ployment, of  Indian  people  should  a  decision  be  made  to  not  contract  out  all 
phases  of  construction  to  others.  However,  no  provision  is  made  for  contracting 
with  Indian  operated  entities  if  the  force  account  construction  method  is  not 
employed. 

This  title  is  significant  for  what  it  does  not  contain,  rather  than  its  contents. 
The  evaluator  should  seek  to  ascertain  whether  or  not  statutes  and/or  regula- 
tions provide  for  hiring  Indian  contractors  or  subcontractors  to  perform  neces- 
sary construction  functions. 
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1.6  BIAM— Plant  Management : 

Our  copy  of  the  manual  does  not  contain  any  information  regarding  this  title. 

1ft  BIAM — Credit  and  Financing  : 

This  title,  current  through  release  47-5,  dated  8/2/73,  contains  12  sections  and 
4  supplements.  Our  copy  of  the  manual  did  not  include  subsection  1.2F,  Loans  by 
Indian  Organizations.  Also  missing  are  sections  5,  Financing  by  Customary  Fi- 
nancial Institutions,  and  6,  Loans  to  Veterans.  It  is  unclear  if  these  sections  are 
not  published,  being  revised,  missing,  removed,  or  otherwise  unavailable. 

The  stated  objectives  of  47  BIAM  are  to  provide  assistance  in  obtaining  funds 
for  "financing  commercial  industrial,  agricultural,  and  other  developmental  ac- 
tivities, including  loans  for  educational  purposes  and  for  housing."  These  ob- 
jectives are  to  be  realized  by  assisting  Indian  people  in  securing  loans  through 
customary  financial  sources  available  to  all  individuals  or,  in  the  alternative, 
through  relending  by  tribal  and  other  Indian  groups  and  by  direct  loans  from 
the  United  States. 

The  basic  premise  is  that  Indian  funds  will  be  utilized  before  government  funds 
may  be  allocated  for  all  relending  programs.  Included  in  section  1  are  citations 
to  statutory  authority  for  revolving  loan  funds,  and  a  section  of  definitions  ap- 
plicable to  47  BIAM  and  the  supplements.  Functions  of  various  BIA  offices  and 
coordination  with  other  programs  are  outlined  in  sections  2,  3,  and  4.  Policy 
statements  are  made  in  sections  7  through  12  that  essentially  say  economic  and 
social  betterment  for  Indian  people  are  the  purposes  of  credit  and  financing 
programs.  Specifics  of  implementation  of  programs  are  to  be  found  in  the  sup- 
plements. A  questionable  feature  of  these  programs  is  the  requirement  that  BIA 
Credit  Officers  assisting  tribes  and  organizations  with  management  of  funds  may 
be  required  to  be  compensated  by  the  tribe  or  organization,  not  by  the  BIA. 

This  title  should  be  closely  examined  for  Ruiz-ty^e  violations  as  well  as  ad- 
herence to  statutory  mandate. 

1ft  BIAM  Supplement  1 — Loans  and  Advances  by  the  United  States  to  Indian 
Organizations : 
This  supplement,  current  through  release  47-2,  dated  0/24/75,  consists  of  4  sec- 
tions and  several  illustrations.  Section  1  discusses  guaranteed  and  insured  loans, 
application  procedures,  and  responsibilities  of  various  entities  for  processing 
these  applications.  Eligibility  criteria  for  individuals  and  the  kinds  of  loans  of- 
fered are  also  listed  here. 

Section  2,  Management  and  Technical  Assistance,  covers  anticipated  candi- 
dates for  assistance,  sources  and  types  of  assistance  available,  including  BIA 
and  other  federal  agencies,  and  the  criteria  for  contracting  for  management  and 
technical  assistance. 

The  processing  of  applications  is  the  subject  of  section  3.  Referrals  to  the  il- 
lustrations included  in  this  supplement  are  frequently  made.  The  requirements 
of  a  loan  application  are  explained  briefly  but  clearly,  Loan  guaranty  and  insur- 
ance agreements  are  discussed,  as  are  the  Loan  Guaranty  and  Insurance  Funds. 
The  requirement  of  payment  of  an  interest  subsidy  to  the  lender  is  also  mentioned. 
The  final  section,  Default,  Adjustment  and  Cancellation  of  Loans,  establishes 
guidelines  for  lenders  when  reporting  and  collecting  defaulted  loans.  Procedures 
for  assumption  of  these  loans  by  the  United  States  (actually  by  the  BIA)  are 
given,  to  include  extensions  for  payments  by  borrowers,  and  ultimate  referral  to 
field  solicitors  for  collection. 
Illustrations  included  are : 

1 — Eligibility  Certificate  for  Guaranteed  or  Insured  Loan. 
2 — Request  for  Management  and/or  Technical  Assistance. 
3 — Request  for  Loan  Guaranty  or  Insurance  Approval. 
4 — Sample  Loan  Insurance  Agreement. 
5" — Sample  Loan  Guaranty  Agreement. 
This  supplement  should  be  reviewed  for  adherence  to  statutory  mandate  and 
compliance  with  appropriate  Code  of  Federal  Regulations  sections  (25  CFR  93). 

1.7  BIAM  Supplement  2 — United  States  Direct  Loans  and  Loans  by  Tribes  and 

Relending  Organizations : 
This  supplement  consists  of  release  47-3,  dated  10/15/75,  and  concerns  itself  with 
United  States  direct  loans  to  Indian  people  and  entities.  Section  1  enumerates  who 
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and  what  eligible  applicants  and  purposes  of  loans  are,  when  more  than  1  loan  is 
appropriate,  loan  terms  and  security  taken  for  loans,  and  compliance  with  ap- 
plicable federal  laws  and  regulations. 

Section  2.  Management  and  Technical  Assistance,  outlines  the  criteria  for 
obtaining  such  assistance  and  the  potential  sources  of  that  assistance,  to  include 
BIA,  lenders,  and  other  federal  agencies.  The  contracting  process  for  manage- 
ment and  technical  assistance  is  described  in  section  2.9. 

Receiving  and  processing  direct  loans  and  loans  by  organizations  is  the  subject 
of  section  3.  Discussed  herein  is  the  application  process,  including  a  list  of  re- 
quired supporting  documents  which  must  be  .submitted.  The  routing  of  such  appli- 
cations from  local  superintendents  through  the  Commissioner  is  outlined.  Loan 
approval  and  loan  closing,  disbursement  of  funds,  and  distribution  of  an  appli- 
cation and  supporting  documents  is  also  discussed. 

Relending  program  restrictions  of  time  and  amount,  provisions  for  expert 
assistance,  contracting  for  such  assistance,  and  reports  and  central  office  pro- 
cedures are  provided. 

Section  4,  the  receiving  and  processing  of  direct  loans  to  individuals  and 
partnerships,  describes  the  procedure  for  handling  direct  loans  from  the  U.S.  to 
individuals  and  partnerships.  In  addition  to  procedural  requirements,  this  sec- 
tions lists  the  different  eligible  purposes  for  such  loans.  Included  are  : 

1.  Agricultural. 

2.  Business  and  Commercial. 

3.  Housing. 

4.  Land  Purchase  and  Improvement. 
•*>.  Commercial  Building. 

6.  Educational. 
Approval  authority  is  cited,  as  are  closing  procedures,  acquisition  of  file  num- 
bers, forms  distribution,  a  statement  of  when  interest  begins  to  accrue,  and  the 
restrictions  upon  taking  title  to  land  purchased  with  loan  funds. 

Section  5,  Servicing  and  Collection  of  U.S.  Direct  Loans,  delegates  to  the 
Agency  Credit  Officer,  unless  another  BIA  representative  has  been  chosen,  the 
responsibility  for  loan  servicing.  A  questionable  provision  of  this  servicing  is  the 
mandate  to  apply  "aggressive  collection  measures  (§5.2  E)"  when  a  loan  be- 
comes past  due.  No  guidelines  establishing  permissible  collection  procedures  are 
enunciated,  and  abuses  by  collectors  may  result. 

Section  5.4  requires  annual,  quarterly,  and  special  reports  from  certain  bor- 
rowers. Section  5.6  states  that  a  loan  is  considered  delinquent  on  the  day  follow- 
ing the  payment  due  date.  This  section  also  explains  how  to  compute  delinquency. 
The  procedure  for  attempting  resolution  of  delinquent  loans  is  outlined  in 
section  5.7. 

Penalties  of  Default  and  Cancellation  of  Loans  is  the  subject  of  section  6. 
Various  ways  of  recovery  of  the  security  for  a  loan  in  default  are  discussed,  proce- 
dures for  reporting  such  actions  are  outlined,  a  list  of  priorities  for  recovered 
monies  is  given,  and  the  process  of  liquidating  the  indebtedness  of  a  deceased 
borrower  is  discussed. 

Section  6.3  suggests  ways  of  charging  off.  reducing,  or  otherwise  liquidating 
uncollectible  loans.  Reporting  requirements  for  disclosure  of  these  uncollectible 
loans  is  given. 

The  following  illustrations  are  provided  in  Supplement  2  : 

1 — Request  for  Management  and/or  Technical  Assistance,  Form  5-4745. 
2 — Sample   Resolution  Authorizing   Filing   of   Request   for   Modification 
( Federal  Chartered  Corporation ) 
3 — Request  for  Modification  of  Loan  Agreement. 

4 — Combination  of  an  Organization's  Cash  Indebtedness  to  the  United 
States  into  One  Agreement. 

5 — Increase  in  Amount  of  Loan  and  Combination  of  Indebtedness  to  United 
States  into  One  Agreement. 

6 — Sample  Declaration  of  Policies  and  Plan  of  Operation,  Tribal  Credit 
Program. 

7 — Sample  Resolution  Authorizing  the  Filing  of  an  Application. 
8 — Sample  Resolution. 
9 — Assignments. 

10 — Sample  Contract  for  Management  and  Operation  of  an  Enterprise  by 
a  Federal  Corporation. 

11 — Subsidiary  Loan  Card. 
Review  of  this  supplement  is  of  first  priority  to  the  researcher  or  evaluator. 
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.J?  BIAjI  Supplement  J — Financing  by  Customary  Financial  Institutions: 

Release  47-1,  dated  5/S/T2,  comprised  of  46  pages,  begins  with  reiteration  of 
BIA  policy  encouraging  Indian  usage  of  those  financing  sources  available  to  the 
general  populace.  Section  1.3  cites  the  Indians'  right  to  contract,  but  also  ref- 
erences restraints  on  alienation  and  encumbrances  of  certain  Indian  property 
which  requires  BIA  approval.  This  restriction  on  the  offering  of  land  and/or  in- 
come as  security  is  discussed  throughout  the  supplement. 

Section  1.5  discusses  restrictions  on  mortgages  of  trust  or  restricted  lands,  and 
explains  procedures  for  obtaining  waivers,  approvals,  and  mortgage  commit- 
ments. Section  1.6  does  the  same  for  leasehold  interests.  Subsequent  sections 
deal  with  appeal  of  the  refusal  to  issue  a  commitment. 

Tribal  Guaranty  Agreements  with  banks,  whereby  the  tribe  guarantees  loans 
to  approved  members  made  by  these  banks,  is  outlined  in  section  1.13.  Farmers 
Home  Administration  and  Veteran's  Administration  loans  are  discussed  in  sec- 
tions 1.14  and  1.15. 

Memoranda  of  Understanding  with  VA,  including  a  sample  of  such  a  memo- 
randum between  a  federal  land  bank  and  an  Area  Office,  a  memorandum  with  the 
Federal  Housing  Authority,  and  a  memorandum  with  the  Small  Business  Ad- 
ministration are  reproduced  in  this  supplement.  These  memoranda  range  from 
specific  (the  sample  federal  land  bank)  to  general  (Small  Business  Administra- 
tion), but  it  is  notable  that  such  agreements  do  exist.  Utilization  of  these  lenders 
must  be  capitalized  upon  by  tribes,  with  appropriate  BIA  Area  Office  assistance. 

Finally,  section  1.17  discusses  collection  procedures  on  defaulted  Title  I  Fed- 
eral Housing  Administration  loans.  The  set-off  procedures  stated  in  the  cor- 
respondence cited  are  nearly  20  years  old  (March  24,  195S).  Some  updating  of 
this  agreement  should  be  made. 

This  supplement  is  another  that  demands  close  scrutiny  by  the  researcher  or 
evaluator. 

Ifi  BIA1I  Supplement  4 — Records,  Accounts,  Reports  and  Interest  Tables : 

Release  47-1.  dated  7/24/73.  contains  guidelines  for  maintaining  required  rec- 
ords and  accounts  for  loans  and  advances  received.  25  CFR  91.7  is  cited  as  author- 
ity for  requiring  these  records.  Accounting,  stock,  annual  reports,  status  of  fund- 
ing, summary  of  individual  loans,  and  other  required  reports  are  explained 
herein.  Interim  reports  are  provided  for  ''whenever  the  Commissioner  deems  it  ad- 
visable" (§  1.4),  and  the  format  for  recommending  cancellation  of  loans  is  given. 
Reference  is  made  in  section  1.6  to  rulings  on  payment  of  income  tax  by  In- 
dian organizations.  Section  1.7  deals  with  social  security,  unemployment,  and 
federal  and  state  withholding  taxes.  Interest  tables  and  sample  forms  complete 
this  supplement. 

This  handbook  should  be  examined  for  possible  Ruiz  violations. 

50  BIAM — Natural  Resources  : 

Release  50-1,  dated  8/19/71,  describes  the  organization  and  function  of  the  Divi- 
sion of  Natural  Resources  by  its  several  branches  of  Real  Estate  Services,  Land 
Operations,  and  Forestry.  There  is  one  page  of  this  title  included  in  our  copy  of 
the  Manual  and  the  numbering  indicates  that  parts  may  be  missing :  Section  1.1 
is  not  followed  by  1.2 ;  subsection  A  is  not  followed  by  B.  The  Table  of  Contents 
for  50  BIAM  is  missing. 

50  BIAM  refers  to  other  Titles  for  specific  instructions  for  implementation  of 
Bureau  policies  and  procedures : 

52  BIAM,  Real  Estate  Appraisal 

53  BIAM,  Forestry 

54  BIAM,  Real  Property  Management 

55  BIAM,  Land  Operations 

This  Title  should  be  examined  by  the  researcher  or  evaluator  as  it  deals  with 
external  policies,  programs  and  procedures  for  management  and  development 
in  the  vital  area  of  natural  resources. 

51  BIAM— Indian  Rights  Protection : 

Release  51-1,  dated  6/4/75,  does  not  list  Section  2.1  System  Description,  in  its 
Table  of  Contents.  The  Title  includes  3  illustrations :  The  Charter  of  the  Secre- 
tarial Unresolved  Indian  Rights  Issue  Review  Committee ;  2  worksheet  forms, 
entitled  Description  of  the  Problems,  and  Operating  Plan — Presidential/Secre- 
tarial Objectives.  Forms  filled  in  with  sample  facts  would  be  more  helpful. 


370 

This  Title  states  Bureau  guidelines  to  implement  its  trust  and  legal  responsi- 
bilities whenever  disputes  arise  concerning  Indian  Rights  issues.  Those  issues 
related  to  Alaska  Natives  and  Indian  trust  property  protected  by  tribal  sov- 
ereignty are :  Water,  land  titles,  boundary  disputes,  trespass,  hunting  and  fishing, 
zoning  and  other  land  use.  The  Bureau's  trust  responsibility  involves  protection  of 
rights,  for  example,  hunting  and  fishing  rights  of  terminated  tribes  guaranteed 
under  treaty,  statute,  and  otherwise,  shall  be  coordinated  with  both  state  and 
federal  agencies. 

The  stated  intent  of  the  system  of  guidelines  is  to  identify  and  reduce  the 
number  of  unresolved  issues  and  to  clarify  the  departmental  procedures  for  re- 
solving issues.  Area  Offices  and  the  Office  of  Trust  Responsibility  will  maintain 
updated  catalogs  of  issues.  This  Title  traces  the  case  through  the  administrative 
channels  to  its  final  disposition  as  determined  by  the  Solicitor  and  the  Commis- 
sioner. The  case  management  system  clearly  identifies  required  documents, 
notifications  and  liaisons  with  BIA  Central  Office  and  other  affected  agencies. 

This  Title  appears  to  be  aimed  at  tribes  rather  than  individuals.  Additional 
research  should  determine  whether  abuse  of  discretionary  power  occurs  at  lower 
administrative  levels  in  suppressing  action  on  a  case.  The  Title  should  be  re- 
searched to  formulate  concrete  procedure  to  assure  that  avenues  do  in  fact  exist 
for  adequate  hearings  on  issues  related  to  individuals  and  tribes. 

52  BIAM — Real  Estate  Appraisal : 

Release  52-1,  dated  4/16/70,  Table  of  Contents  does  not  list  these  2  subsections 
which  are  listed  (but  not  included)  in  the  body  of  the  Title: 

4.1  Bureau  of  Indian  Affairs  Manual  Supplement.  This  supplement  was  not 
included  in  the  copy  of  the  Manual  we  received  from  BIA. 

4.2  Appraisal  of  Real  Property,  Handbook  Supplement  to  Departmental  Manual. 
This  Manual  was  also  not  included  in  the  material  provided  by  the  BIA. 

Title  52  touches  on  real  estate  appraisal  and  land  use  planning  services  for  the 
50  million  acres  of  trust  land.  All  land  must  be  appraised  prior  to  purchase,  sale, 
exchange,  or  other  real  property  transactions  under  the  jurisdictions  of  any 
Bureau  of  the  Department  pursuant  to  Regulations.  The  regulations  cited  are : 
25  CFR  §§  121.12,  161.14,  and  131.5.  However,  all  cited  regulations  are  no  longer 
pertinent,  apparently  as  a  result  of  the  date  (1970)  of  this  Title. 

Section  1.1  states  that  professional  services  are  provided  for  the  benefit  of 
individuals  and  tribes  who  own  trust  land.  Section  2.1  states  that  professional 
services  may  be  offered  to  "BIA  administrators,  Branches,  and  Indian  organiza- 
tions" ;  individuals  are  not  included.  Is  this  a  mere  oversight  or  must  individuals 
obtain  services  through  their  tribe? 

The  technical  field  staff  of  this  Branch  consists  of  real  estate  appraisers,  land 
use  planners,  and  oil  and  gas  engineers.  Other  branches  dependent  upon  this 
staff  are :  Real  Property  Management,  Credit  and  Financing,  Industrial  Develop- 
ment, Housing,  Roads,  and  Land  Operations  and  Forestry. 

A  noteworthy  area  is  the  provision  that  planners  serve  as  advocates  of  the 
Indian  position  before  city,  county,  state  and  regional  planning  boards. 

Further  research  into  this  Title  is  indicated  to  determine  whether  adherence 
to  statutory  mandate  and  Ruiz  type  eligibility  criteria  have  been  followed.  Most 
importantly,  both  the  missing  Handbook  and  Supplement  should  be  acquired  and 
reviewed.  Researchers  should  examine  how  well  this  Branch  functions  as  an 
advocate  for  Indian  people. 

53  BIAM— Forestry : 

Release  53-1,  dated  10/28/70,  consists  solely  of  the  Table  of  Contents.  The 
Table  states  that  the  section  on  Forestry  Research  will  be  issued  "later."  Several 
sections  in  the  Table  refer  to  the  use  of  53  IAM  and  Supplements  1-0.  until 
superseded.  This  Title  of  the  IAM  is  over  10  years  old.  In  addition,  this  Release 
(53-1)  is  nearly  6  years  old,  yet  no  substantive  parts  have  been  issued  to  date. 
The  status  of  53  BIAM  should  be  ascertained  at  the  conclusion  of  this  overview. 

5.ft  BIAM — Real  Property  Management : 

Releases  54-1,  dated  1/27/71,  also  contains  only  a  Table  of  Contents  and  our 
material  contains  no  body  to  the  Title.  The  Table  states  that  54  IAM,  Chapter 
1-7.  and  9,  should  be  used.  These  chapters  of  54  IAM  are  10-20  years  old.  Again, 
ovp r  5  years  has  passed  and  nothing  new  has  been  released.  Status  of  the  Title 
to  be  ascertained  after  completion  of  the  manual  overview. 
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55  BIAM — Land  Operations : 

This  Title  consists  of  Release  55-1,  dated  11/11/70,  totalling  45  pages.  The  5 
Supplements  listed  in  the  Table  of  Contents  are  missing  from  our  material. 

The  stated  objective  of  55-1  is  to  furnish  technical  advice  to  the  Commissioner 
regarding  BIA's  responsibilities  to  Indians  in  development  and  conservation  of 
their  soil,  plant,  and  water  resources ;  and  to  assist  Indians  through  technically 
coordinated  programs  to  assume  their  responsibilities  in  these  areas. 

55-1  describes  land  operations  programs  in :  Agricultural  education ;  plan  of 
conservation  operations;  irrigation  facilities;  range  management;  outdoor  re- 
creation ;  and  fish  and  wildlife.  This  section  also  includes  statutory  authority  to 
implement  these  programs.  Clearly,  the  Title  stresses  that  implementation  of  the 
programs  can  only  occur  through  coordination  between  the  various  State  and 
Federal  agencies,  including  BIA,  and  the  tribes.  (This  must  take  an  enormous 
amount  of  time.) 

Management  and  staff  responsibilities  are  outlined  in  relationship  to  either 
chain  of  command  or  stated  and/or  delegated  responsibility. 

This  Title  should  be  researched  further  as  it  pertains  to  various  stages  where 
policy  and  procedure  are  set.  Two  examples  :  Funding  is  to  be  shared  by  the  tribe  ; 
Title  language  describes  "technically  coordinated  programs  ...  to  develop  and 
utilize  new  or  existing  methods  to  encourage  Indian  people  to  accept  modern 
techniques  .  .  ."  The  5  missing  Supplements  should  be  acquired  and  reviewed 
as  soon  as  practicable. 

51  BIAM— Road  Construction  : 

Title  57,  Release  57-1,  dated  3/25/74,  consists  of  42  pages.  Supplement  1.  Road 
Construction  Handbook,  will  be  issued  "later"  according  to  the  Table  of  Contents  ; 
instructions  are  to  use  Supplement  1  to  57  BIAM  on  Public  Hearings  (to  be 
issued  "later")  until  superseded. 

This  Title  pertains  to  construction  of  roads  and  bridges  providing  access  to,  or 
on,  Indian  land  including  Alaska  Native  land  as  designated  by  the  Secretary  of 
the  Interior  which  meets  eligibility  criteria  under  federal  law. 

Title  57  appears  to  emphasize  an  approach  to  assure  maximum  tribal  input, 
including  public  hearings  and  inter-tribal  agencies,  in  setting  priorities  for  future 
projects.  A  chain  of  command  is  also  included  in  this  Title. 

The  BIA  and  the  Federal  Highway  Administration  are  authorized  to  jointly 
administer  road  and  bridge  programs.  Section  12,  the  Memorandum  of  Agree- 
ment, describes  the  statuory  relationship,  each  agency's  responsibility,  and  estab- 
lishes procedure  for  obtaining  approval  of  road  construction  projects.  The  Memo 
also  "established"  the  Federal-Aid  Indian  Road  System,  consisting  of  reserva- 
tion roads  and  bridges  for  which  no  other  Federal-Aid  funds  are  available  as 
designated  by  both  administrative  agencies. 

Section  4  provides  the  functional  definitions  of  the  road  system,  for  example, 
arterial  and  local.  Any  change  to  a  road  system  would  be  initiated  by  the  tribe 
or  BIA  and  submitted  to  the  Federal  Highway  Administration  for  approval. 

Tribal  long  range  planning  and  priority  setting  is  important  in  that  projections 
of  work  needed  are  included  in  the  Road  Needs  Report  issued  each  2-3  years 
which  appears  to  be  a  major  factor  in  determining  distribution  of  road  construc- 
tion funds. 

The  BIA  determines  roads  eligible  for  survey  and  design  where  the  roads  meet 
the  criteria  of  "Indian  reservation  roads  and  bridges". 

This  Title  requires  evaluation  to  determine  whether  there  is  non-authoritative 
procedure  established  at  lower  agency  levels.  "Coordination"  between  several 
groups  permeates  this  Title.  Who  or  what  are  the  determining  factors  for  this 
coordination?  It  would  also  be  valuable  to  determine  just  how  well  these  road  pro- 
grams operate  to  serve  the  needs  of  the  reservations. 

58  BIAM — Road  and  Airport  Maintenance: 

This  Title  is  comprised  of  Release  58-1,  dated  5/28/74,  and  is  missing  a  Table 
of  Contents.  The  body  of  the  Title  is  less  than  one  page  and  states  that  Bureau 
funds  shall  be  used  for  route  markers  12  x  18  inches  in  size.  The  marker 
shall  comply  with  provisions  on  Uniform  Traffic  Control  Devices.  An  illustration 
of  the  road  marker,  which  is  in  the  shape  of  an  arrowhead,  is  included.  This 
section  presently  does  not  lend  itself  to  in-depth  research.  However,  the  researcher 
should  determine  whether  sections  of  this  Title  are  missing. 
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62  BIA M— Education : 

This  Title  consists  of :  Releases  62-2,  dated  4/19/74 ;  62-1,  dated  4/2/71 ;  62-3, 
dated  6/10/74.  There  is  a  total  of  2S  pages.  Sections  4,  5,  and  9  are  included  in 
our  material,  however,  directions  are  given  to  use  62  IAM  for  Sections  4.1-4.5 
(over  10  years  old).  No  material  appears  for  Sections  6-8.  Our  material  contains 
2  copies  of  Section  9  (should  there  have  been  a  Section  10?).  Our  Table  of  Con- 
tents is  also  incomplete. 

Section  4.6  is  concerned  with  pupil  evaluation  and  testing.  Authority  for  its 
general  guidelines  is  not  cited  although  there  appears  to  be  no  gross  inadequacy. 
Testing  and  evaluation  occurs  at  the  academic  level,  with  the  stated  purpose  to 
diagnose  learning  deficiencies  and  behavioral  disorders. 

The  Bureau's  stated  policy  would  not  infringe  upon  an  individual's  rights  (for 
example,  scores  should  only  be  used  if  clearly  demonstrated  that  they  were  in 
the  best  interest  of  the  student)  and  data  should  be  considered  in  light  of  the 
cultural,  socio-economic,  and  family  background  of  the  student.  An  interesting 
provision  allows  management  (who  are  they?),  information  systems,  and  other 
research  and  evaluation  processes  to  have  access  to  all  test  information,  provid- 
ing identification  of  the  student  is  absent. 

The  Financial  Aid  for  Higher  Education  section  consists  of  information  con- 
cerning loans  and  grants  for  training  and  education  beyond  high  school  as  pro- 
vided by  the  Bureau  under  statutory  authority.  Also  covered  are  application  pro- 
cedures, eligibility  requirements  concerning  blood  quantum,  academic  standards, 
attendance  at  accredited  schools,  and  probationary  provisions.  The  Bureau  is 
responsible  for  followup,  counselling,  and  record  keeping  of  student  progress. 
Each  Area  Office  should  provide  the  Division  of  Public  School  Relations  with 
Scholarship  and  Grant  Reports  regarding  budget  and  projected  graduates. 
Sample  forms  are  included. 

Section  9  concerns  student  rights  protected  by  the  Constitution.  It  defines  those 
rights  protected  by  law  whether  the  source  is  federal,  state,  or  school  regulation 
and  corresponding  responsibility  to  comply  with  law.  It  appears  to  be  important 
to  know  whether  students  are  appraised  of  their  rights  and  responsibilities.  Are 
students  actually  permitted  access  to  the  pertinent  part  of  the  BIA  Manual 
which  lists  educational  criteria?  Further,  without  legal  training,  can  students 
truly  be  aware  of  all  rights  and  remedies  available  to  them? 

The  Bureau  Central  Office  develops  guidelines  for  Student  Rights  and  Respon- 
sibility Programs  for  each  school.  It  also  reviews  legal  changes  and  keeps  an  up- 
dated file.  In  addition,  the  Central  Office  should  keep  the  Area  Office  informed  of 
these  changes.  The  Area  Office  assists  the  schools  in  developing  the  programs 
and  monitors  for  compliance  with  law.  Each  school  administration  has  a  legal 
obligation  to  develop  Student  Rights  and  Responsibility  Codes  involving  per- 
sonnel, students,  and  parents. 

Authority  for  some  procedures,  for  example,  the  school  testing  section,  was  not 
clear.  Title  62  should  be  researched  to  determine  whether  the  Bureau  is  follow- 
ing its  own  guidelines  for  review  and  to  determine  whether  eligibility  require- 
ments for  federal  aid  are  formulated  and  published  in  conformity  with  legal 
authority. 

66  BTAM—  Social  Services: 

Our  material  consists  of  a  Table  of  Contents,  Release  66-1,  dated  11/9/70. 
which  refers  the  reader  to  66  IAM.  All  sections  are  either  "to  be  issued  later,"  or 
a  referral  to  an  IAM  Section.  The  status  of  this  Title  should  be  ascertained  prior 
to  completion  of  the  Manual  overview. 

68  BIAM— Law  and  Order: 

Our  copy  of  the  Manual  contains  neither  a  Table  of  Contents  nor  any  sub- 
stantive Section  to  this  Title.  If  any  portions  of  68  BIAM  do  exist,  such  portions 
should  be  acquired  and  reviewed. 

68  BIAM  Supplement  1 — Law  and  Order  Handbook: 

This  Supplement  contains  2  releases.  68-1  dated  8/7/74,  contains  no 
Table  of  Contents.  This  supplement  release  covers  training  requirements  and 
courses  conducted  at  the  Indian  Police  Academy  and/or  other  courses  approved 
by  the  Central  Office  Division  of  Law  Enforcement  Services.  The  stated  purpose 
is  to  upgrade  the  level  of  competence  of  Law  Enforcement  Services  personnel. 

There  is  no  authority  cited  for  the  "mandatory"  training  requirements  except 
"this  manual".  Similarly,  Section  1.5,  Training  Authorization,  is  described  as 
"when  properly  authorized." 
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Training  responsibility  lies  with  cognizant  supervisors  to  determine  needs  and 
preparation  of  training  plans,  and  to  assure  that  mandatory  training  require- 
ments of  the  Manual  are  met.  The  "official  in  charge"  (who  is  s/he ;  title?)  of 
the  Indian  Police  Training  and  Research  Center  shall  plan,  develop,  schedule, 
and  conduct  various  courses  by  the  Indian  Police  Academy  Unit. 

Release  68-2.  dated  July  21,  1975,  has  a  cover  page  memo  and  no  Table  of  Con- 
tents. This  release  contains  new  rules  concerning  the  use  of  firearms.  Other 
sections  will  be  issued  "later"  and  all  sections  combine  to  form  the  Law  and  Order 
Handbook. 

Section  2  covers  issuance  of  weapons  to  officers  and  the  procedure  for  updating 
records.  Each  discharge  of  a  gun  shall  be  reported  by  the  officer  and  investigated 
by  his  Superintendent.  Firearm  discharge  resulting  in  injury  or  death  shall  be 
reported  to  the  Area  Director  who  will  then  place  the  officer  on  leave  or  reassign- 
ment pending  a  thorough  investigation.  Disciplinary  actions  are  covered  under 
Chapters  751  and  752  of  the  Federal  Personnel  Manual.  Marksmanship  training, 
courses,  and  minimum  scores  are  also  discussed.  Weapons  may  not  be  carried 
outside  the  jurisdiction.  A  rather  interesting  policy  position  is  that  Area  Officers 
shall  encourage  police  officers  to  participate  in  marksmanship  matches  to  estab- 
lish rapport  with  neighboring  jurisdictions  and  to  establish  goodwill  in  exchange 
for  professional  information  and  courtesies. 

This  supplement  is  primarily  internal  in  nature,  and  is  concerned  with  general 
guidelines  regarding  gun  use  rules  for  officers  and  officer  training  courses.  A 
researcher  should  examine  this  Supplement  to  determine  if  community  input  was 
utilized  in  establishing  criteria  for  courses  or  establishment  of  the  investigative 
procedure  utilized  when  death  or  injury  occurs. 

70  BIAM — Joint  Use  Administrative  Office : 

Release  70-2.  dated  9/23/75.  consists  of  3  pages  and  has  no  Table  of  Contents. 
This  Title  deals  with  the  Hopi  and  Xavajo  tribes  joint  use  land.  A  cover  memo 
is  included  stating  that  this  Title  is  updated  in  response  to  requirements  of  P.L. 
93-531.  Included  are  new  guidelines  for  additional  liaison  and  support  as  required 
of  the  Secrerary  by  other  federal  agencies  such  as  the  Mediator  and  the  Reloca- 
tion Commission. 

The  Title  begins  with  a  general  description  of  the  purpose,  history,  and  func- 
tion of  the  Joint  Use  Administrative  Office  concerning  the  Joint  Use  Area. 

This  appears  to  be  a  special  category  which  provides  for  performing  trust  re- 
sponsibility necessitated  by  complications  involved  in  jointly  owned  tribal  land. 
Unlike  other  tribal  land,  the  normal  services  such  as  fire,  road,  and  housing 
services  fall  under  this  office's  administration. 

This  Title  is  sketchy  and  does  not  provide  a  description  of  policy  and  procedure. 
Further  investigation  should  be  conducted  to  determine  if  guidelines  exist  con- 
cerning such  things  as  division  of  income  from  tribal  resources  and  relocation  of 
members  of  the  tribes. 

80  BIAM — Indian  Business  Development  Program  : 

This  Title  consists  of  Release  80-4,  dated  4/15/75.  Its  sections  offer  guidelines 
for  implementing  the  Indian  Business  Development  Fund.  The  Indian  Financing 
Act  of  1974.  P.L.  93-262,  88  Stat.  77,  provides  the  mechanism  for  deciding 
eligibility  criteria,  grant  limitations  and  restrictions,  and  the  methods  of  formal 
application  for  and  decisions  about  Development  Fund  grants.  25  CFR  80  (1975) 
enunciates  the  applicable  federal  regulations.  80  BIAM  attempts  to  implement  the 
Act  and  the  Regulations. 

Generally,  both  the  statutory  intent  of  the  Act  and  the  interpretation  by  the 
Bureau  of  Indian  Affairs  of  the  Act  are  adequately  presented  in  Title  SO.  How- 
ever, there  are  a  number  of  specific  problem  areas  in  the  BIAM  that  either  mis- 
interpret, are  in  statutory  derogation  of,  fail  to  follow  the  publication  require- 
ments of  the  Administrative  Procedure  Act,  or  are  clearly  contradictory  to  both 
the  Act  and  the  applicable  Code  of  Federal  Regulations  sections.  Section  1.8,  Gen- 
eral Limitations,  is  such  a  section.  When  discussing  the  ability  or  inability  of 
grant  applicants  to  finance  an  entity  from  their  own  resources,  "own  resources" 
according  to  25  CFR  80.12,  includes  personal  resources.  However,  80  BIAM  1.8B, 
Sources  of  Loan  Funds,  states :  "Grants  may  be  made  only  in  conjunction  with 
financing  from  other  sources,  not  to  include  the  applicant's  cash  and/or  other 
assets."  (Emphasis  added.)  Thus  the  BIAM  is  clearly  contradictory  to  the  CFR 
and  the  statutory  intent. 
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A  comprehensive  analysis  of  all  sections  of  80  BIAM  has  been  completed  by 
Task  Force  #9  and  has  been  included  in  its  final  task  force  report. 

82  BIAM — Employment  Assistance: 

Release  82-1,  dated  5/3/73,  consists  of  a  cover  memo,  1  page  of  the  body,  and 
no  Table  of  Contents. 

This  Title  interprets  Bureau  policy  on  reimbursement  to  contractors  for  on-the- 
job  training  (OJT)  leading  to  skilled  employment  of  Indians.  Authority  for  this 
Title  originated  in  the  Adult  Vocational  Training  Act  which  authorized  such 
contracts.  The  contract  is  described  but  there  is  no  sample  included.  Contracts 
reflect  Bureau  policy  to  reimburse  contractors  for  training  not  to  exceed  %  of 
employer's  starting  hourly  rate  per  week  per  trainee  (40  hr.,  5  day  week).  Such 
a  salary  must  be  at  least  the  established  minimum  wage  under  the  Fair  Labor 
Standards  Act  of  1938. 

Further  research  is  necessary  to  determine  the  eligibility  criteria  used  to  select 
participants  for  the  OJT  programs. 

8//.  BIAM — Industrial  and  Tourism  Development: 

Release  84-1,  dated  12/24/70,  consists  of  a  3  page  Table  of  Contents.  The 
body  of  the  Title  is  missing.  The  Table  indicates  extensive  provisions  for  liaison 
between  agencies,  tribe,  and  community.  Since  no  reference  is  made  to  its  being 
issued  "later,"  or  to  the  suggested  use  of  IAM  until  published,  we  must  assume 
that  it  was  not  included  with  our  copy  of  the  Manual. 

85  BIAM— Alaska  Native  Affairs  : 

Release  85-1.  dated  6/5/72,  consists  of  3  pages.  The  Title  covers  specific  func- 
tions of  the  Office  of  Alaska  Native  Affairs.  These  functions  concern  implement- 
ing the  provisions  of  the  Alaska  Native  Claims  Settlement  Act  (P.L.  92-203,  85 
Stat.  688). 

Under  section  1.5,  Mandatory  Coordination,  it  is  stated  that  the  Bureau  Central 
Office  must  clear  all  correspondence  concerning  the  Alaska  Native  Claims  Settle- 
ment Act  (including  budget  and  financial  documents)  through  the  Office  of 
Alaska  Native  Affairs.  Central  Office  officials  must  keep  the  office  of  Alaska  Native 
Affairs  informed  on  matters  formally  or  informally  discussed  or  agreements 
reached  affecting  the  Act  and  the  Alaska  Pipeline. 

An  interesting  function  of  the  Office  of  Alaska  Native  Affairs  is  its  mandate  to 
complete  a  3  year  study  of  all  Federal  programs  for  the  benefit  of  Alaska  natives 
and  to  report  its  findings  to  Congress,  to  include  recommendations  for  the  future. 

Research  should  include  a  look  at  this  report  and  recommendations  to  deter- 
mine whether  eligibility  requirements  are  clearly  stated. 


Exhibit  7 

To :  Task  Force  Members,  Task  Force  No.  9. 
From  :  Edward  V.  Fagan. 
Date :  August  5, 1976. 
Re  :  82  IAM— 82  BIAM. 

Employment  assistance  is  the  designated  subject  matter  of  Title  82  of  the 
Bureau's  manual  system.  Both  the  new  BIAM  title  and  the  older  IAM  are  cur- 
rently being  used  as  reference  sources  for  employment  assistance  and  relocation. 
Statutory  authority  for  82  IAM  and  82  BIAM  is  cited  as  Public  Law  84-959, 
25  U.S.C.  309  (1956),  the  Adult  Vocational  Training  Act. 

82  BIAM,  release  1,  dated  May  3,  1973,  consists  of  5  sentences.  It  contains 
guidelines  for  contracting  with  "corporations,  associations,  partnerships  and  joint 
ventures"  for  on-the-job  training  programs.  It  is  stated  that  Bureau  policy 
provides  for  reimbursing  the  contracting  entity  up  to  %  of  the  starting  hourly 
wage  paid  to  the  trainee.  82  BIAM  has  no  table  of  contents,  and  recent  requests 
to  the  Bureau's  Division  of  Management  Research  and  Evaluation  produced  only 
the  above-mentioned  one  page  section. 

The  Bureau's  actual  working  document  to  implement  the  Act,  relevant  regu- 
lations, and  BIA  policies  formulated  from  the  Act  is  the  voluminous  82  IAM. 
More  than  200  pages  long,  it  consists  of  releases  82-1,  dated  July  1,  1957,  through 
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82^1,  dated  July  5,  1966.  Nominally  entitled  Employment  Assistance,  the  title 
may  be  more  accurately  described  as  the  Bureau's  Relocation  program.  Rooted 
in  the  post  World  War  II  economic  difficulties  that  further  intensified  the  hard- 
ships of  reservation  life,  and  continuing  until  the  Bureau's  recognition  of  the 
failure  of  the  program  by  significant  cutbacks  in  1969.  relocation  was  both  an 
ill-conceived  and  ill-executed  attempt  at  encouraging  individual  and  group  as- 
similation, and  therefore  eventual  termination. 

The  influx  of  newly  returned  veterans  and  ex-employees  of  defense  industries, 
coupled  with  the  lack  of  a  corresponding  increase  in  job  opportunities  for  those 
returning  individuals  combined  to  put  the  economic  well-being  of  reservations 
during  the  late  1940's  at  an  all-time  low.  This  situation  manifested  itself  with 
particular  clarity  on  the  Navajo-Hopi  reservations. 

Some  65,000  Navajo-Hopi  returnees  had  been  exposed  to  a  new,  broader  per- 
spective, had  been  employed,  and  were  therefore  less  willing  to  endure  the  per- 
sonally degrading  conditions  that  characterized  reservation  life. 

The  Bureau,  in  the  throes  of  its  assimilationist/termination  phase,  responded 
with  the  relocation  program.  It  was  postulated  that  reservation  overpopulation 
was  the  prime  factor  in  deteriorating  reservation  conditions.  Increases  in  the 
reservation  land  base  were  ruled  out  as  an  inadequate  solution ;  it  was  reasoned 
(with  little  statistical  data  for  support)  that  the  escalating  birthrate  and 
anticipated  population  crunch  could  not  be  effectively  offset  by  acquiring  new 
reservation  lands.  Bureau  efforts  then  focused  upon  structuring  a  relocation 
program. 

Intensive  relocation  efforts  were  begun  with  the  Navajos  in  1948.  By  1951,  the 
program  was  underway  on  all  reservations.  A  major  phase-down  did  not  occur 
until  1969,  when  large  program  cutbacks  signalled  the  fact  that  the  Bureau 
realized  relocation  was  a  dismal  failure.  The  program  was  short-sighted,  gen- 
erally inadequate,  and  of  ten-times  unreasonably  cruel  in  its  disregard  of  Indian 
people.  Its  hard  and  fast  rules  were  inappropriate  when  dealing  with  the  financial 
and  emotional  turmoil  that  characterized  the  abrupt  relocation  of  families  to  new 
and  usually  startling  different  living  and  working  conditions. 

The  Bureau's  codification  of  this  relocation  program  is  82  IAM.  With  25  U.S.C. 
§  309  and  25  CFR  34  as  its  mandate,  82  IAM  goes  far  beyond  the  scope  of 
Congressional  intent  and  regulatory  and  statutory  authority.  Incredibly,  numer- 
ous sections  of  82  IAM  that  are  nearly  20  years  old  are  still  apparently  relied 
upon  by  superintendents  and  Area  Offices.  For  example.  82  IAM  4.3E,  Release  22, 
dated  March  24,  1961,  succinctly  conveys  BIA  attitudes  toward  inducing  Indian 
people  to  leave  their  reservations  and  suggests  ways  of  doing  so : 

"E.  Concepts  Underlying  Methods  of  Approach.  The  way  in  which  program 
services  are  presented  to  the  people  is  extremely  important.  While  the  under- 
lying reasons  for  relocation  and  adult  vocational  training  are  expressed 
within  Bureau  operations  and  in  budget  justifications  in  terms  of  reservation 
population  and  resources  imbalance,  and  while  it  may  be  meaningful  to 
discuss  with  tribal  governing  and  planning  officials  the  overtaxing  of  reser- 
vation resources  by  a  too  large  and  growing  population,  this  approach  is 
seldom  effective,  and  may  even  produce  a  negative  effect  with  individuals 
and  Indian  community  gatherings.  People  do  not  like  to  be  told  that  some 
of  them  are  "surplus"  population.  The  program  should  be  presented  in  posi- 
tive terms  :  what  it  has  to  offer  the  individual  in  the  way  of  greater  economic 
security,  greater  educational  advantages,  and  greater  social  and  cultural 
opportunities." 
If  BIA  policy  has  in  fact  changed  from  a  posture  such  as  that  elicited  by  Sec- 
tion 4.3E  above,  no  documentation  exists  to  prove  this.  Area  Offices,  superintend- 
ents and  other  agency  personnel  rely  upon  the  manual  for  guidance.  Updating 
and  excising  offensive  and  obsolete  provisions  throughout  the  manual  system 
should  hold  a  first  priority.  Anything  less  is  gross  neglect  of  duty.  Quite  obviously, 
Title  82  and  the  manual  system  in  general  must  be  overhauled  and  promptly 
brought  into  compliance  with  Bureau  policy  and  statutory,  regulatory,  and  Con- 
gressional mandate.  Until  the  Bureau  does  so.  irreparable  harm  is  being  done 
to  Indian  people. 
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Exhibit  8 

To :  Task  Force  Members,  Task  Force  No.  9. 

From :  Ed  Fagan. 

Re:  Title  80,  Bureau  of  Indian  Affairs  Manual  (80  BIAM). 

Date :  May  14,  1976. 

The  subject  of  Title  80  of  the  Bureau  of  Indian  Affairs  Manual  (80  BIAM) 
is  the  Indian  Business  Development  Program.  The  Indian  Financing  Act  of 
1974,  P.L.  93-262,  88  Stat.  77  (hereinafter  the  Act),  provides  the  mechanism  for 
deciding  eligibility  criteria,  grant  limitations  and  restrictions,  and  the  methods 
of  formal  application  for  and  decisions  about  Development  Fund  grants.  80  BIAM 
attempts  to  implement  the  Act. 

Generally,  both  the  statutory  intent  of  the  Act  and  the  interpretation  by  the 
Bureau  of  Indian  Affairs  (BIA)  of  the  Act  and  the  relevant  Code  of  Federal 
Regulations  sections  are  adequately  presented  in  Title  80.  However,  there  are  a 
number  of  specific  problem  areas  in  the  BIAM  that  misinterpret  either  the  Act  or 
25  CFR  80,  fail  to  follow  the  publication  requirements  of  the  Administrative 
Procedure  Act,  or  are  clearly  contradictory  to  both  the  Act  and  the  applicable 
Code  of  Federal  Regulations  sections.  These  problems  are  individually  listed  in 
the  attached  BIAM  Evaluation  Form  worksheets. 
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PART  VIII 
Oklahoma 


Part  VIII — Oklahoma 

It  was  the  intent  of  this  Task  Force  to  develop  an  extensive  analysis 
of  the  historical  development  of  the  State  of  Oklahoma  and  the  legal 
status  of  the  tribes  in  that  State. 

Through  extensive  hearings  held  in  Oklahoma  City  and  Muskogee 
in  May  1976,  it  became  clear  that  the  tribes  in  that  State  share  many 
of  the  problems  and  many  of  the  aspirations  that  are  common  to  other 
tribes  throughout  the  United  States.  At  the  same  time  they  are  af- 
fected by  a  unique  body  of  law  arising  from  the  fact  that  the  entire 
State  of  Oklahoma  at  one  time  was  set  aside  for  the  exclusive  use  and 
occupancy  of  Indian  tribes.  It  is  a  tragedy  of  history  that  the  Okla- 
homa tribes  stand  among  the  most  devastated  by  the  allotment  and 
opening  and  assimilation  policies  of  the  United  States. 

Today  Oklahoma  tribes  occupy  only  a  small  fraction  of  their  orig- 
inal territory.  The  federal  policy  repudiating  the  allotment  era  and 
recognizing  the  necessity  for  increase  in  the  Indian  land  base,  now  in 
effect  for  more  than  forty-two  years,  has  amounted  to  no  more  than 
paper  promises  in  Oklahoma.  In  addition,  it  has  long  been  assumed 
uncritically  by  both  Federal  and  State  authorities  that  the  initial 
reservation  boundaries  in  Oklahoma  no  longer  exist  for  jurisdictional 
purposes  as  a  result  of  the  allotment  process.  As  a  corollary  miscon- 
ception, it  has  also  been  assumed  that  Indian  tribes  within  the  State 
possess  few,  if  any,  residual  powers  of  self-government. 

The  severely  eroded  Indian  land  base  and  the  alleged  non-contin- 
uance of  reservation  boundaries  as  well  as  tribal  governmental  powers 
have  had  a  drastic  impact  upon  the  political,  cultural,  and  economic 
integrity  of  Oklahoma  tribes.  The  overall  result  has  been  creation  of 
"relative  legal  chaos"  and  a  prevailing  federal  policy  denying  (Okla- 
homa) tribal  entities  a  just  measure  of  tribal  sovereignty.  The  ques- 
tionable withdrawal  of  reservation  status,  and  the  resultant  jurisdic- 
tional confusion  vis-a-vis  federal,  state,  and  tribal  authority  over 
Indian  and  non-Indian  lands  within  the  original  reservation  bound- 
aries has  caused : 

(1)  Denial  of  federal  funding  to  Oklahoma  tribes  as  well  as  tribal 
inability  to  attract  private  investment  capital  onto  the  very  limited 
acreage  still  held  in  trust  status  for  tribes  by  the  United  States. 

(2)  Diminution  of  tribal  governmental  capacity  to  exercise  legis- 
lative, judicial,  and  administrative  powers  which,  in  Western  Okla- 
homa at  least,  have  never  been  withdrawn  expressly  by  the  United 
States. 

(8)  Absence  of  federal  law  enforcement  on  tribal  and  allotted  trust 
lands  as  well  as  federal  acquiescence  in  de  facto  assumption  and  arbi- 
trary exercise  of  state  jurisdiction  over  such  lands. 

(383) 
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A  brief  historical  sketch  is  presented  here.  A  more  detailed  discus- 
sion of  the  problems  in  Oklahoma  will  appear  in  the  final  report  of 
the  Policy  Tie  view  Commission. 

1.  From  1830  to  1889:  Removal  of  Tribes  to  Indian  Territory  anal 
Creation  of  Reservations. — During  this  era  Indian  tribe-  were  re- 
moved forcibly  from  other  parts  of  the  United  States  into  Oklahoma, 
then  known  as  Indian  Territory.  Twenty-five  separate  reservations 
wTere  established  therein  by  treaties,  statutes,  and  executive  orders  as 
permanent  homelands  for  such  tribes.  These  reservations  encompassed 
most  of  the  land  area  of  the  present  State.  Within  the  boundaries 
thereof  the  Federal  Government  recognized  the  exclusive  authority 
of  the  tribes  over  their  own  members  and  even  over  non-members. 
But,  due  to  increasing  non-Indian  land  lust.  Congress  in  1S89  created 
the  Cherokee  and  Jerome  Commission  for  the  purpose  of  negotiating 
with  the  tribes  in  Indian  Territory  for  the  allotment  of  their  reser- 
vations and  the  sale  of  surplus  lands  for  white  settlement. 

2.  From  1890  to  1906:  Creation  of  the  Oklahoma  Territory  anal 
Allotment  of  Reservations. — By  federal  statute  in  1890  the  Indian 
Territory  was  divided  into  the  Oklahoma  Territory  (now  roughly 
Western  Oklahoma)  and  the  reduced  Indian  Territory  (now  roughly 
Eastern  Oklahoma).  Thereafter,  the  Jerome  Commission  concluded 
so-called  "agreements"  with  most  of  the  tribes  in  the  Oklahoma  Terri- 
tory calling  for  allotment  and  cession  of  the  reservations  therein.  The 
Dawes  Commission,  established  by  Congress  in  1893,  negotiated  similar 
agreements  with  the  Five  Civilized  Tribes  located  in  the  reduced  In- 
dian Territory.  From  1897  to  1906  a  series  of  federal  enactments 
effected  a  virtual  dismantlement  of  the  governments  of  the  Five  Tribes 
as  well  as  subjection  of  Indians  in  the  reduced  Indian  Territory  to 
terri tonal  laws  and  courts.  Although  the  courts  of  Oklahoma  Terri- 
tory acquired  a  limited  jurisdiction  over  Indians  therein  under  the 
1890  Organic  Act,  federal  statutes  did  not  expressly  terminate  the 
governments  or  jurisdictional  powers  of  tribes  in  that  Territory.  By 
1906.  when  the  Oklahoma  and  Indian  Territories  were  authorized  to 
enter  the  Union  as  a  single  State,  the  allotment  of  the  reservations 
therein  had  been  substantially  completed  and  vast  tracts  opened  to 
non-Indian  settlement. 

3.  From  1907  to  1936:  Oklahoma  Statehood  to  Passage  of  IRA  and 
OIWA. — In  1907  the  two  Territories  officially  became  the  State  of 
Oklahoma  and  the  courts  of  the  new  State  succeeded  to  the  jurisdiction 
conferred  upon  the  respective  territorial  courts  between  1890  and  1906. 
During  the  next  25  years  tribal  governments  continued  to  function  in 
Western  Oklahoma  (former  Oklahoma  Territory)  and  to  a  lesser  extent 
in  Eastern  Oklahoma  (former  reduced  Indian  Territory).  However, 
the  authority  of  tribal  governing  bodies  throughout  the  State  was 
undermined  significantly  in  this  period  by  overreaching  officials  of  the 
Indian  Service  (now  Bureau  of  Indian  Affairs),  and  jurisdictional 
divisions  among  federal,  state  and  tribal  governments  within  the  orig- 
inal reservation  boundaries  were  not  clearly  delimited. 

In  the  era  after  Statehood  the  Indian  land  base,  already  devastated 
by  the  allotment  process,  continued  to  decline  steadily  as  a  result  of 
federal  policy  lifting  restraints  upon  the  alienation  of  Indian  allot- 
ments. Tribes  had  lost  virtually  all  communally-held  lands;  and  effec- 
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tive  economic  utilization  of  the  remaining  Indian  allotments  was 
hampered  severely  by  multiple  heirship  rights  in  such  tracts,  which 
necessitated  leasing  thereof  to  non-Indians  for  negligible  returns. 

The  Indian  Keorganization  Act  of  1934  and  the  Oklahoma  Indian 
Welfare  Act  of  1936  were  designed  generally  to  reverse  these  disastrous 
consequences  of  the  allotment  era  upon  the  Indians'  land  base,  economic 
welfare  and  governing  powers. 

4.  From  1936  to  1976:  Withd/aical  of  Reservation  Status  and 
Tribal  Jurisdiction,  Failure  of  Land  Reforms,  and  Resurgence  of 
Tribal  Desires  for  Self -Determination. — In  the  four  decades  since  pas- 
sage of  IRA  and  OlWA  the  positive  goals  envisioned  by  those  enact- 
ments have  failed  to  materialize.  Appropriations  available  under  the 
two  statutes  for  land  acquisition  have  never  been  spent  in  Western 
Oklahoma  and  only  minimal  land  has  been  acquired  for  Eastern  Okla- 
homa Tribes.  Although  federal  legislation  since  1970  reaffirms  the 
IBA-OIWA  policy  of  securing  an  adequate  land  base  for  Oklahoma 
Tribes,  several  factors  have  hindered  tribal  land  acquisition  efforts 
under  these  recent  enactments. 

In  addition,  only  a  minority  of  tribes  in  the  State  have  adopted  con- 
stitutions and  charters  under  OIWA.  These  documents,  drafted  in 
boilerplate  fashion  by  the  Interior  Department,  do  not  adequately 
reflect  the  sovereign  governmental  powers  still  vested  in  Western  Okla- 
homa tribes,  and  the  few  corporate  charters  issued  by  the  Secretary 
of  the  Interior  to  Oklahoma  Tribes  are  outmoded  devices  for  economic 
development.  Many  of  the  Tribes,  including  all  those  in  Western  Okla- 
homa, now  lack  the  financial  resources  to  operate  most  effectively  and 
to  implement  their  residual  powers  of  self-government. 

Few  of  these  residual  governing  powers  have  been  exercised  by 
Western  Oklahoma  Tribes  since  1936  due  to  continuing  confusion  over 
proper  jurisdictional  divisions  within  the  original  reservation  bound- 
aries. Several  judicial  decisions  commencing  in  1942  have  ruled  that 
those  boundaries  were  extinguished  by  allotment  acts,  thereby  ter- 
minating tribal-federal  jurisdiction  over  Indian  conduct  on  non- 
Indian-owned  lands  therein,  but  these  holdings  are  subject  to  serious 
legal  dispute  today.  The  Departments  of  Justice  and  Interior,  however, 
have  acquiesced  in  these  court  rulings.  In  addition,  these  federal  agen- 
cies have  vacillated  on  the  issue  of  tribal  jurisdiction  over  lands  within 
the  original  reservations  that  are  still  held  in  Indian  ownership  despite 
court  decisions,  even  prior  to  1936.  affirming  such  jurisdiction. 

As  a  consequence,  the  State  of  Oklahoma  has  acted  de  facto  to  assume 
governmental  authority  within  the  original  Western  Oklahoma  reser- 
vations to  an  extent  that  exceeds  the  jurisdiction  granted  by  Congress 
upon  Statehood  in  1907  and  contrary  to  treaties  and  statutes  establish- 
ing those  reservations.  The  State  and  local  authorities  new  exercise 
jurisdiction  over  Indians  and  Indian  lands  in  a  capricious  and  arbi- 
trary fashion.  Discriminatory  practices  threatening  the  lives  and  prop- 
erty rights  of  Indians  appear  widespread  throughout  Western 
Oklahoma.  The  present  jurisdictional  situation  also  undermines  the 
political  integrity  and  economic  viability  of  Indian  tribes.  The  Western 
Tribes  view  the  need  for  immediate  clarification  as  imperative.  Al- 
though the  Interior  Department  recently  has  begun  to  respond  to 
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repeated  tribal  requests  for  assistance  in  this  respect,  the  urgency  and 
complexity  of  the  issues  counsel  a  Congressional  solution. 

In  Eastern  Oklahoma  the  State  and  local  governments  since  at  least 
1936  have  exercised  jurisdiction  over  Indians  and  Indian  lands  within 
original  reservation  boundaries.  At  present  only  the  Creek  Nation 
objects  strenuously  to  assertion  of  state  authority,  but  other  tribes 
may  be  expected  to  join  with  the  Creeks'  desire  for  resurgence  of 
sovereignty  as  time  passes.  Repeal  of  several  existing  Congressional 
enactments  will  be  necessary  to  effect  a,  reassertion  of  self-governing 
powers  by  the  Creeks  and  other  Eastern  Oklahoma  Tribes. 

For  a  more  detailed  analysis  of  the  statutes  and  cases  pertaining 
to  the  tribes  in  Oklahoma  we  have  included  four  exhibits  which  appear 
in  Appendix  II,  Part  VIII  of  this  report  as  follows : 

No.  1 — Position  Paper  of  the  United  Indian  Tribes  of  Western 
Oklahoma  and  Kansas,  presented  to  the  Secretary  of  the  Interior  in 
April  1976  (13  pages). 

No.  2 — Statistical  Chart  on  Western  Oklahoma  Tribes  (5  pages.) 

No.  3 — Letter  of  the  Assistant  Secretary  of  the  Interior,  Oscar  L. 
Chapman,  to  the  Attorney  General  of  the  United  States,  dated  Au- 
gust 17, 1942  (4  pages). 

No.  4- — Memorandum  from  the  Area  Director,  Anadarko  Area  Office 
of  the  Bureau  of  Indian  Affairs,  to  the  Assistant  Solicitor,  Division 
of  Indian  Affairs,  Office  of  the  Solicitor,  United  States  Department 
of  the  Interior  (17  pages). 
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